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PREFACE 


Free government, which often is taken for granted by Americans, 
actually is a rare phenomenon. In the world today only about one-sixth 
of mankind has experienced its blessings; another one-sixth, in the new 
nations of southern Asia, India, and Pakistan, appears to have the means of 
achieving it within a generation or two. Looking back over 2,000 years of 
history we find that only a tiny proportion of those who have lived since 
Christ have known first hand the sort of political institutions we call demo¬ 
cratic. The vast majority then, and a large majority now, have been 
condemned to live under varying forms of autocracy. 

Some countrymen of ours assume that the security and prosperity 
which have made possible the freedom we enjoy belong to us because we 
will it or because of some special virtue possessed by our people. If one 
examines the facts, however, and has not closed his mind with bias, he must 
see that a large part of the heritage we accept so unquestioningly stems 
from good luck. If North America had not been generously endowed with 
good land and other natural resources, we might never have reached the 
standard of living that appears to be prerequisite to full self-government. 
Had the territory we inhabit been adjacent to Europe or Asia, in all prob¬ 
ability we should not have attained the security necessary before a nation 
can afford a civil rather than a military government. Had those who 
peopled our country been docile and unambitious rather than searching for 
freedom and opportunity, our great democracy might never have been 
built. 

American government has many structural and procedural faults, and 
we conceive that one of our tasks is to expose and document them. None 
of these faults is potentially so dangerous as the attitude of contempt or 
inertia toward public affairs. Many of our generation assume they can 
enjoy freedom without accepting responsibility for preserving and improv¬ 
ing it. We are convinced that freedom and responsibility are bracketed 
together, and that the former cannot long endure without acceptance of the 
latter. This book is designed for those who care and who are willing to 
reexamine their heritage as a preface to action. 

In preparing the second edition we have been impressed with the large 
number of important changes that have occurred in American government 
since this book first appeared in 1947. The congressional reorganization 
has gone into effect and can be subjected to preliminary appraisal. An 
historic controversy has raged over civil rights. The Taft-Hartley law has 
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drastically changed the labor scene. There has been much ferment in the 
fields of social insurance, health, education, housing, agriculture, utilities, 
and public ownership. The Hoover Commission has completed and pub¬ 
lished the most comprehensive study ever conducted of the executive 
branch of the Federal government, and many of its recommendations have 
already been adopted. 

The United Nations is approaching its fifth birthday and we now see 
that collective security is far from achieved. The “cold war” moves 
rapidly from phase to phase, and external and economic aid programs re¬ 
quire description and evaluation. Separate armed services have moved 
through federation to unification. These and other significant develop¬ 
ments require many additions and revisions of the first edition to bring it 
up to date. 

Like the first edition, this work is organized along “conventional” 
lines in that it deals with national, state, and local governments in separate 
sections. The initial part deals with historical background, general 
principles, and other essentials. The second part includes a discussion of 
Congress, the Presidency, the courts, and federal powers. A third group of 
chapters is concerned with the administrative organization and functions of 
government. A final section contains a concise treatment of state and local 
governments. The latter section has been deliberately kept brief with the 
thought that instructors will want to supplement it with materials bearing 
upon the state in which they and their students are located. As an aid to 
this end the final chapter contains a list of references dealing with particular 
states. 

For those who desire a general introduction to American government 
and full coverage of national institutions and functions without state and 
local, the first three parts are available in a separate volume entitled The 
American Federal Government , the second edition of which will be published 
simultaneously with the present book. 

To meet the demand for a briefer treatment of the whole compass of 
American government, the authors have prepared Elements of American 
Government. The scope of the Elements book is similar to that of the 
American System , but the former is considerably more compact and has 
been made simpler both through elimination of complicated materials and 
through substitution of less advanced terminology. 

In these volumes the authors have striven for maximum clarity and 
simplicity of presentation. As a further aid, the publisher and authors 
have prepared a series of ten silent filmstrips to accompany these textbooks. 
In the books themselves numerous charts, summaries, maps, and other 
illustrations have been included and a list of visual materials appears as an 
appendix. As in the previous edition, four basic documents are included 
in the appendixes. The authors have also tried to sift the important from 
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the mass of minutiae and thereby bring into focus major facts and problems 
of public policy. Many controversial subjects are introduced, but in doing 
so an attempt has been made to present fairly various points of view and to 
introduce readers to additional sources. The lists of references at the ends 
of chapters have been screened and brought up to date with sufficient atten¬ 
tion given to bibliographical detail to facilitate library work. 

Colleagues and librarians of The Pennsylvania State College and the 
University of California, Los Angeles, have aided us with criticisms, sug¬ 
gestions, and bibliography. Dr. Max Kampleman, on leave from Ben¬ 
nington College, has given invaluable assistance in bringing organizational 
charts up to date. We are especially indebted to Professors Richard W. 
Van Wagenen of Duke University, Spencer D. Albright of the University of 
Richmond, Elton Atwater of American University, and Guy Fox of Michi¬ 
gan State College, who kindly gave us the benefit of extended comments on 
the first edition. 
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Chapter 1 

GOVERNMENT AND MODERN SOCIETY 

I believe, first, that the technological future is far less dreadful and frighten¬ 
ing than many of us have been led to believe, and that the hopeful aspects of 
modern applied science outweigh by a heavy margin its threat to our civili¬ 
zation. I believe, second, that the democratic process is itself an asset with 
which, if we can find the enthusiasm and the skill to use it and the faith to 
make it strong, we can build a world in which all men can live in prosperity 
and peace. 

Vannevar Bush, Modem Arms and Free Men. 1 

America has failed again and again in her effort to create a free society; 
yet the thing that impresses me most about America today is her will to return 
to that lost fight. ... We may never stop calling ourselves a democracy; the 
Romans, after all, called themselves a free Republic under Nero. But the 
time may be at hand when we must either create the reality or lose our chance 
to create it. 

Herbert Agar, Pursuit of Happiness; 
the Story of American Democracy , 2 

The present population of the world is about two billion. These people 
live on six continents and on islands of the seven seas. Virtually all of them 
are subject to some sort of political control. Political institutions vary 
widely, their nature and form being determined by such factors as geog¬ 
raphy, climate, history and tradition, observation, and experimentation. 

Examples of these influences are numerous. Geographic separation 
from the continent of Europe permitted in Britain the development of civil 
government and liberties that were not possible in less secure European 
countries. Likewise the American physical endowment shaped our institu¬ 
tions and practices, the frontier inducing the adoption of home rule and 
proclivity for experimentation. As for the factor of climate, there is a good 
deal of evidence that man is more vigorous in temperate zones and that 
inhabitants of such areas achieve the greatest economic and political 
advancement. 3 Political forms also are evolved and passed along to later 
generations; for example, the kingship in many lands is so firmly connected 
with the national tradition that it could not easily be abandoned, even 
though it long since has lost governmental power. Nations also develop 
political institutions through observation and experimentation; the British 

1 (New York, Simon and Schuster, 1949.) 

3 (Boston: Houghton Mifflin, 1938), pp. 356-357. 

* For the physiological basis of this contention, see Clarence A. Mills, Climate Makes 
the Man (New York: Harper, 1942). 
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parliamentary system has been emulated in two-thirds of the existing 
national states; American federalism has been copied lock and stock, but 
not always barrel, by several countries. 

Origin of the Modem State. —No man can say with certainty precisely 
how the modern state came into being. Many of the theories of state 
origin are well grounded in anthropological and historical fact; others are 
based upon rationalizations, superstitions, and fictional legends. 

The instinctive theory was expounded by Aristotle in his Politics. It 
was based upon the premise that “man is by nature a political animal.” 
Human impulses, such as sex, gregariousness, hunger, and the like, created 
a demand common to men which led to the establishment of political 
organization and a willingness to abide by laws. 

The force theory was expounded by many political philosophers. In 
general, this school of thought claims that the state grew out of the triumph 
of those interests and individuals who possessed superior strength, and that 
the state is the embodiment of that force which it is justified in using to 
enforce and accomplish its will. 

According to the divine-right theory, the state is a creation of super¬ 
natural forces, and men, unable to govern themselves, turned to some leader 
divinely appointed or inspired to rule. Even in recent times emperors and 
kings have claimed to be the chosen instruments of heaven for the governing 
of their subjects. 

The contract theory, which greatly influenced the American founding 
fathers through the writings of Hobbes, Locke, and Rousseau, held that 
men emerged from the state of nature by entering into a contract to 
submit to a common external authority. Some difference of opinion 
occurs among proponents of this view on whether man in the state of na¬ 
ture was perfect or wicked and whether the contract once made could be 
dissolved. 

Popularized largely through the writings of Karl Marx and his disciples, 
the economic theory claims that men are motivated chiefly by economic 
necessity. Some men came to possess more of the world’s goods than 
others, and political authority was established by those who had, in order 
to safeguard their possessions and further exploit those who had not. 
Proponents of this theory argue that the modern state continues this 
tradition by providing a vehicle for exploitation by the capitalist class. 

The more fruitful approach is to avoid seeking a single explanation of 
the origin of the state, and to examine the gradual development of political 
institutions from such records of early times as are available. The basic 
group of primitive man was the family or kinship group. The family 
group grew in size, and clans and tribes were formed. Tribes were united 
by commerce, conquest, and alliance, and the early kingdoms made their 
appearance. Then the city-state emerged as the major political unit of 
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the Mediterranean world. After a period dominated by the Roman 
Empire, Europe entered the feudal era, in which political authority was 
fragmented into many pieces. Feudalism ended gradually with the 
merger of principalities and city-states into larger and larger kingdoms, 
thus launching the modern national state system. 

In the process of this development, covering thirty or more centuries, 
all the theories of state origin mentioned above played some part. Instinct 
certainly drew the family group together and caused its expansion as the 
necessity for protection grew. Force operated at nearly all stages, causing 
consolidation of smaller units into bigger ones through the imposition of the 
will of the stronger upon the weaker. By claiming divine sponsorship or 
birth, priests and kings have extended their sway and gathered new subjects. 
While it is unlikely that savages gathered in a forest clearing and resolved 
to form a government, conferences and constituent assemblies and constitu¬ 
tional conventions have led to the formation of political institutions among 
men. Although the economic theory is not acceptable as the primary 
explanation of the origin of the state, economic motives have unquestionably 
been important in the development of government. 

POLITICAL UNITS OF THE WORLD 

National States. —Out of the welter of the Second World War, it now 
appears that about seventy national states will emerge. A state may be 
defined as “a permanent association of people, politically organized upon 
a definite territory and habitually obeying the same autonomous govern¬ 
ment. 991 Thus, for a state to exist, the following elements must be present: 
(1) population, (2) territory that is more or less permanent, (3) political 
organization or government, (4) sovereignty, and (5) unity sufficient to 
bind the community together for sustained collective action. 

The state may have a large or small population . China has over 
450,000,000 people, whereas Iceland has only 134,000. Yet both are 
national states, with membership in the United Nations and diplomatic 
representation abroad. Population of a state may be divided into citizens, 
aliens, stateless, wards, and (now, happily, almost obsolete) slaves. 

Whether a state exists does not depend upon the amount of territory 
to which it claims title. Luxembourg, with 999 square miles, is a member 
of the family of nations along with the Union of Soviet Socialist Republics, 
which has nearly 8,500,000 square miles within its territorial limits. 

The political organization of a state may take any form, but it must be 
powerful and stable enough to command the obedience of the people and 
to fulfill the international obligations of the state. 

1 Amos S. Hershcy, The Essentials of International Public Law and Organization 
(New York: Macmillan, rev. ed., 1929), p. 158. 



4 


THE AMERICAN FEDERAL GOVERNMENT 


Major Political Units op the World 
(S tatus as of Jan. 1, 1950) 


National States (By Population)* 


UN US 

China 

UN 

US 


Burma 

UN 

US 

AS 

Bolivia 

UN US CN 

India 

UN 

US 


Czechoslovakia 

UN 

US 

AS 

Guatemala 

UN US 

Russia (USSR) 

UN 

US 


Afghanistan 

UN 

US 


Yemen 

UN AS 

United States 

UN 

US 

CN 

Canada 

UN 

US 

AS 

Ecuador 

(Occ.) 

Japan 

UN 

US 

CN 

U. of So. Africa 

UN 

US 

AS 

Haiti 

(Occ.) 

Germany 

UN 

US 

AS 

Colombia 


US 


Hungary 

US 

Indonesia (USI) 

UN 

US 


Netherlands 

UN 

US 


Norway 

UN US CN 

Pakistan 

UN 

US 


Belgium 

UN 

US 


Syria 

UN US CN 

United Kingdom 


US 


Portugal 


US 


Eire (Ireland) 

UN US AS 

Brazil 

UN 

US 

CN 

Australia 

UN 

US 

AS 

Uruguay 

US 

Italy 

UN 

US 


Greece 

UN 

US 

AS 

Dominican Rep. 

UN US 

France 


US 


Bulgaria 

UN 

US 

AS 

Salvador 

US 

Spain 

UN 

US 

AS 

Peru 

UN 

US 


Israel 

US 

Korea 


US 

CN 

Ceylon 

UN 

US 

CN 

New Zealand 

UN US 

Poland 


US 


Austria 

UN 

US 


Liberia 

UN US AS 

Mexico 

UN 

US 


Sweden 

UN 

US 

AS 

Honduras 

UN US 

Philippines 

UN 

US 


Saudi Arabia 

UN 

US 

AS 

Paraguay 

UN US 

Turkey 

UN 

US 

AS 

Chile 

UN 

US 

AS 

Nicaragua 

UN US 

Egypt 

UN 

US 

AS 

Cuba 

UN 

US 


Lebanon 

UN US 

Thailand (Siam) 




Nepal 




Albania 

UN US 

Iran (Persia) 

UN 

US 


Iraq 

UN 

US 

AS 

Costa Rica 

UN US AS 

Argentina 


US 


Switzerland 

UN 

US 

AS 

Panama 

US 

Rumania 

UN 

US 

AS 

Venezuela 


US 


Transjordan 

UN US 

Ethiopia 

UN 

US 


Denmark 

UN 

US 


Luxembourg 

UN US 

Yugoslavia 


US 


Finland 

UN 

US 


Iceland 


♦UN ** member United Nations 
US =* recognized by United States 
CN « member (British) Commonwealth of Nations 
AS ■* member Organization of American States 


United Nations Trust Territories (By Trustee) 


Australia: 

New Guinea 

Belgium: 

Ruanda-Urundi 

Franco: 

Cameroons 

Togoland 

New Zealand: 
Western Samoa 


United Kingdom: 
Tanganyika 
Cameroons 
Togoland 


United States: 
Caroline Islands 
Marianas 
Marshall Islands 


Australia, New 
Zealand, and 
United Kingdom: 
Nauru 

Italy: 

Somaliland 

United Nations: 
Libya 


Major Colonies and Protectorates (By Controlling Power) 


Belgium: 

Belgian Congo 

France: 

French Indo-China 
French West Africa 
Algeria 
Morocco 
Madagascar 
French Equatorial 
Africa 
Tunis 


Netherlands: 

Indies 

United Kingdom: 
Nigeria 

Anglo-Egyptian 
Sudan 
Uganda 
Gold Coast 
Kenya 
Malaya 
Nyasaland 


Sierra Leone 
No. Rhodesia 
So. Rhodesia 
Jamaica 
Basutoland 
Aden 

Somaliland 

Trinidad 


United States: 
Puerto Rico 
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The most provocative of these elements is sovereignty. It means simply 
supreme temporal power, and it must exist before a community can be 
treated as a state. Where it shall rest and by whom it shall be exercised 
are among the most controversial of all subjects. It may repose in an 
emperor or monarch, as in the days of Caesar or Henry VIII. Or it may 
be held by a church, feudal lords, the people, a parliament, the proletarian 
class, or the state itself conceived as an ideal person, as in Fascist Italy. 
Where it is located, there is the situs of power. 

Of all these elements, unity is the most basic. Its absence, total or 
partial, explains many historical phenomena. Lack of a full measure of 
unity was one of several difficulties encountered in molding thirteen American 
colonies into an effective single nation. It helps to explain why peoples of 
India, China, and parts of Africa have been slow about developing over-all 
political institutions. It also accounts for many of the difficulties encoun¬ 
tered by those who would create a united states of Europe or a world 
federation or world government. Before these heroic goals can be achieved, 
a consciousness of identity and unity with other states must exist. 

States decide among themselves whether a given unit possesses the 
attributes of statehood. While unanimity is unnecessary, “recognition” 
by the more powerful states usually is indispensable. Recognition is fol¬ 
lowed by exchange of diplomats and negotiation of treaties. Thenceforth 
the newcomer is considered an international personality with all the rights, 
privileges, and immunities of international law. Since the First World War, 
the admission of a state to a general international organization (League of 
Nations or United Nations) has been considered a signal for general recogni¬ 
tion of national statehood. 

Dominions. —A dominion is a territory having autonomy in the conduct 
of its internal and external affairs, but maintaining a degree of affiliation 
with a mother country. The idea of dominion status grew out of British 
experience in granting larger and larger powers of self-government to 
Canada and other former colonies. Today the British dominions— 
Canada, Australia, New Zealand, Union of South Africa, India, Pakistan, 
and Ceylon—are independent national states that have chosen, for a 
variety of reasons, to remain associated with the United Kingdom and 
with each other through the Commonwealth of Nations. 1 

Protectorates. —A protectorate is a territory with a measure of autonomy 
but having by treaty made itself dependent upon a foreign state for assist¬ 
ance, such as financial, commercial, or military. Tunisia and Morocco 

1 Professor F. R. Scott correctly argues, in “The End of Dominion Status,” Canadian 
Bar Review , vol. 23 (December, 1945), pp. 724-749, that dominion status has evolved 
into complete national independence and therefore the term is now obsolete. The 
standard work on dominion status is Kenneth C. Wheare, The Statute of Westminster 
and Dominion Status (New York: Oxford, 3d ed., 1947). 
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are French protectorates in North Africa; Tonga in the Pacific, Uganda 
in Africa, and some of the Malay States in Asia are British protectorates. 
Although the United States acknowledges no formal protectorates, her 
influence over Haiti, Santo Domingo, Panama, and Cuba at times resembles 
that relationship. 

Trust Territories. —The mandate system was devised after the First 
World War as a means of administering territories taken from the defeated 
Central Powers by the victorious Allies. Under this arrangement, respon¬ 
sibility for control of such areas was given to the League of Nations, which 
in turn made some “advanced” state guardian of each area on behalf of 
the League. 

The United Nations Charter created a new system of international 
supervision of dependent areas. Supervised by the Trusteeship Council, 
the new plan operates somewhat like the mandate system. The Charter 
placed no specific territories under trust, but left that to subsequent 
negotiations between the UN and the powers in possession of dependent 
areas. Australia, Belgium, France, New Zealand, and the United Kingdom 
received UN approval of trust agreements they submitted for territories 
formerly held by them under League mandate. The Union of South 
Africa refused to submit a trust plan for South West Africa, which it 
hopes to annex. The United States has been given trusteeship control 
over the former Japanese mandates of the North Pacific—the Caroline, 
Mariana, and Marshall Islands. After much disagreement the former 
Italian colonies in North Africa were placed under direct UN administra¬ 
tion; Italy was assigned a trusteeship over its former colony Somaliland. 
The trusteeship chapters of the Charter also laid down principles that 
should govern the administration of all colonial peoples, whether within 
the trust system or not. 

Colonies. —Colonies are territories in which sovereignty is exercised by 
a parent national state. Most colonies are geographically separated 
from the country administering sovereignty; European powers hold the 
greatest share of colonial possessions, which are located mainly on the conti¬ 
nents of Africa and Asia and on islands. Actually, most colonies have been 
granted some degree of self-government, ranging from nearly complete 
internal autonomy to meager participation in local affairs. The United 
States has refrained from using the term “colony,” and persists in calling 
its dependent areas “territories.” Nevertheless, the status of the Virgin 
Islands and of Puerto Rico is not unlike that of British colonies like 
Jamaica and the Bahamas, or French colonies like New Caledonia and 
Martinique. 1 

Nationalism. —In order to understand the attitude of peoples toward 
their political units, their behavior and aspirations, it is necessary to 

1 For a fuller discussion of territories of the United States, see Chap. 26. 
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probe what Frederick L. Schuman calls “the cult of the nation-state .” l 
The spirit of nationalism drives national states to glorify their own race, 
culture, institutions, ideals, and purposes. In its harmless form national¬ 
ism leads to commemoration of heroes and history in storybook, song, and 
dance. In its dangerous form it leads to jingoism, economic autarchy, 
violation of the rights of neighbors, and so to war. Persistence of extreme 
nationalist spirit constitutes a formidable barrier to international coop¬ 
eration. 

Nationalism operates also as a separatist influence within national 
states. In the 1930’s, Sudeten German propaganda was a grave threat 
to Czechoslovakian unity. Between wars Yugoslavia was weakened by 
Croat nationalist aspirations for autonomy or a separate national state. 
The boundaries of a national state can rarely be drawn so perfectly as to 
include only persons of a common linguistic, cultural, ethnic, and religious 
background. The presence of any minority may lead to separatist agi¬ 
tation. 

The nationalist spirit also motivates colonial peoples to revolt against 
their imperial masters. It drives Egyptian students to demonstrate 
against British “protection. ” It induces Indonesians to fight to the death 
against Netherlands forces. It whets the will of the Annamese to expel 
their French overlords from Indo-China. It has led the Irish to demand 
and receive complete independence, despite the economic and other 
advantages of the British connection. A rising nationalist spirit has 
played a large part in the achievement, during the postwar period, of 
national statehood by India, Pakistan, Burma, and Transjordan. 

One of the great tasks of the present age is to reconcile nationalist 
aspirations with the preeminent fact that this is an interdependent world. 
Nationalism can be tolerated, even encouraged, up to the point where its 
exercise invades the rights and security of other peoples. For China or 
India a new nationalism may serve to unite diverse elements and thereby 
promote social and economic progress. For the major nations there is 
needed a new patriotism—a devotion to internationalism, a conviction 
that all peoples of the earth can live together in peace and security. 

FORMS OF GOVERNMENT 

Government is an essential element of a state, for it is the agency 
through which the state expresses and enforces its will. The state is the 
principal from which government, the agent, derives its authority and 
in whose name it acts. Governmental systems vary widely, but it is 
possible to classify them according to their principal features. 

1 See Frederick L. Schuman, International Politics; the Destiny of the Western State 
System (New York: McGraw-Hill, 4th ed., 1948), pp. 422-510. 
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Classification According to Distribution of Powers. —A government is 
unitary when the powers of government are concentrated in a single central 
government, with legal omnipotence over all territory within the state. 
Local governments may and usually do exist, but they are creatures of 
the central government and act as its administrative agents. Most of the 
national states of the world have a unitary form of government. Ex¬ 
amples are Cuba and Colombia, Belgium and Czechoslovakia, Great 
Britain and France, Afghanistan and Siam, and within each of our forty- 
eight states. 

A government is federal if political authority is divided between self- 
governing parts and the central whole, each operating within its sphere of 
action as defined in fundamental law. Although the idea of federalism is 
old, the adoption of the federal system by the American Constitutional 
Convention of 1787 gave impetus to extensive adoptions of the plan by 
modem states. Examples are the United States, Canada, Australia, 
Mexico, Brazil, and Switzerland. A weak federation is often called a 
“ confederation, ” which is a sort of association or league of sovereign states. 
Under a confederation the central organ is of limited power. Examples 
are the American states under the Articles of Confederation and the Con¬ 
federate States of America during the Civil War. Some look upon the 
League of Nations and the United Nations as weak confederations. 

Classification by Type of Executive. —In the parliamentary form, execu¬ 
tive powers are exercised by a prime minister and his cabinet. They are 
usually members of the parliament and continue to hold ministerial office 
only so long as their policies are supported by a majority of parliament. 
Thus parliament is the supreme branch of government, with authority 
over other branches. Among the characteristics of this form is a weak 
titular executive like the British king or the president of France under the 
Third Republic (1875-1940). In recent years the parliamentary form often 
is designated the “ cabinet” form. The latter name properly emphasizes 
the fact that although parliament is the ultimate master, in Britain party 
discipline has grown so rigid that a cabinet can rarely be overthrown except 
when no one party has a majority. The parliamentary form is also used 
in most of the countries of Europe and the British Commonwealth. 

In the presidential form there is a separation of powers among the prin¬ 
cipal branches of government, usually executive, legislative, and judicial. 
The separation is usually set forth in a written constitution. The chief 
executive generally is elected, and he continues in office to the expiration 
of his term, regardless of the support given him by the legislative branch. 
The legislature, executive, and the judiciary are coordinate branches, 
and each in its own field has its own constitutional authority. Although 
much criticized in recent years for its proclivity for stalemate, the presiden¬ 
tial form has been continued in most of the countries that have adopted it. 



GOVERNMENT AND MODERN SOCIETY 


9 


The form is found in the United States, the forty-eight states, and most 
of the Latin-American republics. 

Classification as to Number Participating. —An autocratic or dictatorial 
form is one with political authority exercised by a single individual. The 
existence of a dictatorship is ascertained more by a study of inner func¬ 
tioning than by a look at formal institutions. An autocrat may capture 
control of a government regardless of whether it is unitary or federal, 
parliamentary or presidential, monarchy or republic. The tyrants of 
ancient Greece and Rome, the absolute monarchs of the Middle Ages, and 
the dictators of modern authoritarian states are examples. 

An oligarchic or aristocratic form may be said to exist if political author¬ 
ity is exercised by a few individuals in the interests of a class or minority. 
Where the form exists, a few rule who have become dominant through 
privileged birth, wealth, military prowess, influence with a royal family, 
or position in a priestly hierarchy. The form prevailed in city-states of 
ancient Greece and Rome, in the medieval cities of western Europe, and in 
some of the authoritarian regimes of modem times. The survival of a 
titled aristocracy in a country like Great Britain is not evidence of an 
oligarchic system; the peerage is a vestige of the past, but often has been 
adapted and enlarged to fill the needs of the present day. 

A democratic form of government exists where a considerable number 
of the adult population participate in the formation of public policy, the 
selection of officials, and the control of administration and law enforcement. 
A distinction is made between “direct” or “pure” democracy and “rep¬ 
resentative” democracy. In the former, the body of citizens assemble 
periodically and perform the functions usually assigned to legislatures. 
Examples are found in ancient Greece and Rome, the Landesgemeinde of 
Swiss cantons, and the New England town meetings. 1 

This custom is practicable only in small units, where the population is 
sparse and homogeneous, and where the issues are fairly simple. It is 
not practiced in modem national, state, and municipal governments, 
although modifications are found in the form of the initiative, referendum, 
and recall. In a representative democracy, the voters wield influence 
through officials selected to express and enforce their will. This system 
appears to have originated in the medieval states of western Europe, it 
was perfected in Britain, and it is now widely practiced throughout the 
world. 

Other Classifications. —Even after the three classifications given above 
are mastered, other problems persist. A few generations ago the distinction 
between monarchical and republican forms was hotly debated in the United 
States. The monarchy is headed by a ruler, real or titular, who usually 
attains his position through heredity, and who serves for life. In a repub- 

1 See p. 20, 
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lie sovereign power rests in representatives chosen by the people. Abso¬ 
lute monarchs, unrestrained by legislatures and popular controls, were 
common in bygone days but are today found only in a few remote places 
like Saudi Arabia aiid Afghanistan. Constitutional monarchs, whose 
power is very limited, still sit on thrones of Great Britain, Netherlands, 
Sweden, Norway, Denmark, and other countries. The controversy be¬ 
tween monarchists and republicans in a given country is meaningful 
mainly in terms of the other issues involved. 

What of communism and fascism? These are not forms of government. 
In political ideology the significant classification is that based on number 
participating. Both communism and fascism, as practiced at present, use 
the dictatorship form and should be grouped with other autocratic regimes. 
In the field of economic thought, there are significant differences which will 
be considered in the next section. Russian communism professes devotion 
to true democracy, but many of the democratic principles set forth in the 
1936 constitution of the Soviet Union have not been applied. In dis¬ 
cussing ideologies the student must use great caution not to confuse 
political and economic doctrines. 

Careful classification is a prerequisite to useful discussion of forms of 
government. Nearly all governments can be classified under one of the 
headings in each category. For example: 

United States is federal, presidential, democratic, and republican. 

Great Britain is unitary, parliamentary, democratic, and monarchical. 

Canada is federal, parliamentary, democratic, and monarchical. 

Nazi Germany was unitary, parliamentary, autocratic, and republican. 

Prewar Japan was unitary, parliamentary, autocratic, and monarchical. 

Brazil under Vargas was federal, presidential, autocratic, and republican. 

FUNCTIONS OF GOVERNMENT 

Although the role of government is highly controversial, there is general 
agreement over certain essential, or minimum, functions. All agree that 
only government should be permitted to enact laws and back them with 
sufficient force to compel acceptance and obedience. It is also generally 
agreed that governments should provide courts for the settlement of private 
controversies, protect life and property, defend the community from at¬ 
tack, conduct foreign relations, provide a medium of exchange and a postal 
system, and restrain individual, group, and commercial excesses. If gov¬ 
ernment would confine itself to these, its role would be largely that of law¬ 
giver, judge, policeman, and soldier. But few modern governments stop 
at this point. Instead, they have become gigantic regulatory and service 
institutions. This transition has been accompanied by diverse ideologies 
and vehement controversy. 
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Anarchists and Syndicalists. —Anarchism is a school of thought that 
seeks the complete elimination of the state, and its replacement by a free 
and spontaneous cooperation among individuals and groups. Anarchists 
regard the state as an instrument of domination and exploitation. Most 
of them expect that the new society will come into being as a result of 
revolutionary action, but no new government or coercive system will re¬ 
place the old. Anarchism has never become the gospel of a mass move¬ 
ment, but its proponents often touch a responsive chord in people concerned 
over the expanding authority of modem government . 1 

Syndicalism holds somewhat similar views concerning the role of the 
state. Using the general strike as a method of seizing power, the syndical¬ 
ist would establish in place of the state a series of industries managed by 
the workers. These industries would be federated together on a func¬ 
tional basis; most syndicalists would permit this federation to exercise 
some coercive powers, particularly in the transitional period. 

Communism , as laid down by Karl Marx, viewed the state as an instru¬ 
ment through which the capitalist class dominates and exploits the masses. 
The orthodox Marxist expected the state to wither away after the masses 
gained power, its place being taken by self-governing industries and co¬ 
operative endeavor. To this extent the communists envisage the same 
objective as the anarchists do. The communist regime in Russia, how¬ 
ever, has so expanded the functions of government that it must be regarded 
as state socialist in its view of the role of the state. Russian communists 
persist in regarding state socialism as a transitional phase, but it is difficult 
for an outside observer to see how the existing Soviet totalitarian state can 
wither away. 

Individualism. —The laissez-faire individualist regards the state as a 
necessary evil. He would have the state perform only the minimum or 
essential functions, leaving promotion and regulation of the economic order 
to private enterprise and to natural economic forces. That government is 
best, says a modern individualist, which governs least. To him govern¬ 
ment in recent years has constantly threatened individual freedom and 
private initiative. Economic laisscz fairc , once the creed of radicals, has 
become the doctrine of conservatism or even of reaction. 

In order to be consistent, advocates of laissez faire must accept the with¬ 
drawal of nearly all forms of government support and paternalism. He 
who wants natural economic laws to govern production, distribution, and 
exchange must give up the protective tariff, governmental subsidy, market¬ 
ing aids, and other services to business and agriculture. He must be pre¬ 
pared for the inequality that will result from unregulated operation of a 
“survival of the fittest” plan. 

1 A good survey of anarchist thought is Paul Eltzbaeher, Anarchism (New York: 
Tucker, 1908). 
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Individualism has a tremendous appeal to many Americans. It played 
a great part in the development of the country, in the early settlement of 
the east coast, in pushing back the frontiers to the west. It has been allied 
in many ways to opposition to state interference in individual opinions and 
conduct. Like many slogans, “free enterprise” is both appealing and 
vague, and its full implications are rarely examined . 1 

Progressivism. —A middle way between individualist and collectivist 
views on governmental functions is advocated by a diverse group known 
by such designations as “progressives,” “liberals,” “new dealers,” and 
proponents of the “welfare state.” In one sense they seek to revive the 
utilitarian ideals of the greatest good to the greatest number. Supporters 
of this social-welfare point of view do not advocate socialism, although 
they are critical of the abuses of private enterprise and the profit motive. 
Seeking to correct and strengthen the existing economic order, they extend 
piecemeal the functions of government. In addition to the minimum 
functions, they would have government regulate, stimulate, coordinate, 
plan, and supervise the national economy; some utilities would come under 
public ownership and operation, and government would accept responsibil¬ 
ity for providing full employment, social security, and housing. They also 
favor expanded public-health, education, and nutrition programs. As a 
means to achieving social justice, they often encourage nonbusiness 
groups, especially labor, farmers, and consumers. This will be recognized 
as the “New Deal” and “Fair Deal” programs that have won wide 
acceptance in the United States during the last two decades . 2 

Collectivism. —The state socialist advocates the public ownership of the 
principal means of production, exchange, and distribution. There are 
many varieties of socialist thought. Some derive their doctrine from the 
writings of Marx and Engels; some stem from other sources. Socialists 
condemn the capitalist system for concentrating wealth in the hands of 
the few and producing recurring economic crises. Having won power 
through the ballot box, most socialists anticipate a gradual transformation 
of the economic system from capitalist to socialist. Revolutionary social¬ 
ists expect to win power only by violence, and hence predict a rapid tran¬ 
sition to the new society. 

Although socialist philosophy has made great headway in many coun¬ 
tries of the world, it has never been adopted by a major political movement 
in the United States. The Labor parties of Great Britain, Australia, and 

1 One of the ablest of recent tracts for economic lames fairs is Friedrich A. Hayek, 
The Road to Serfdom (Chicago: University of Chicago Press, 1944). The best answer to 
Hayek is Herman Finer, Road to Reaction (Boston: Little, Brown, 1946). 

8 An interesting recent study of positivism in action is Thomas P. Jenkin, Reactions 
of Major Groups to Positive Government in the United States, 1980-1040 (Berkeley and 
Los Angeles: University of California Press, 1945). 
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New Zealand profess a mild socialist doctrine and have been able to place 
into force much of their programs. Social Democratic and Socialist 
parties of European countries have played a major part in continental 
politics for decades. The lack of headway made by the socialists in the 
United States may be explained in terms of the relatively high standard of 
living and the frequency with which the old parties borrow planks from 
socialist platforms in order to solve a persistent problem. 

Under a state socialist scheme, as envisaged by socialists of British and 
western European countries, the government would nationalize credit and 
banking, transportation and communication, and the principal production 
industries. There would be central planning of the economic life of the 
country, and such private enterprise as was permitted to continue would 
be required to conform to the central plan. In their practice to date, the 
Russian communists have behaved much like state socialists, except that 
they have been more revolutionary in methods and more total in appli¬ 
cation. Instead of withering away, the state has reached a new high in 
the functions performed and the obedience exacted. 

Fascism is even more difficult to classify in respect to functions of gov¬ 
ernment. As practiced in Italy and Germany, private property was per¬ 
mitted to remain, but all the rights of individuals, groups, and parties 
were subordinated to state interests. The state demanded and received 
total control, loyalty, and obedience—hence the term “totalitarian.” 
Generally the fascist dictators found it unnecessary to socialize industry, 
for their control was complete and effective with private ownership. The 
fascist economic system may be described as a government-dominated 
capitalist one. 


THE CHANGING AMERICAN SCENE 

Changes since 1789. —While the American constitutional framework 
remains about the same as in 1789, governmental forms and functions have 
changed greatly. The nation now commands the patriotism once pledged 
to the respective states. The negative individualism of old has been re¬ 
placed by a new attachment to positive government—the social-welfare 
state. Governments at all levels, but especially the federal, have grown 
to undreamed-of proportions. The electorate has expanded until it in¬ 
cludes virtually all adults, both men and women. Political parties have 
come to be indispensable adjuncts of government. Pressure groups have 
become nationally organized, vocal, and very powerful in determining 
governmental policy. The electoral college has withered to uselessness. 
The presidency has attained a commanding position. 

Big government requires huge budgets, revenues, and expenditures. 
It also requires millions of employees, skilled administrators, and the 
newest administrative techniques and equipment. Government has ac- 
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cepted responsibility for providing countless services, for regulating many 
segments of the economy, and for a degree of central planning unthinkable 
in the nineteenth century. At the same time, government has been given 
responsibility for fighting wars in all parts of the world, for governing an 
overseas empire, and for playing a decisive role in international politics. 

Factors Producing Change. —Many decry current trends, view with 
alarm, and demand return to a simpler society, but the problems multiply 
and government rises to solve them. How can this be explained? An 
important factor has been the tremendous growth in population. Others 
have been an absence of an old, rigid social structure with inhibiting 
cultural patterns; an abundance of natural resources; scientific discoveries 
that have revolutionized production, transportation, and communication; 
the growth of large-scale business enterprise; and, finally, depressions and 
wars. These are dynamic forces that are bound to produce change. As 
long as they persist, governments will be compelled to adapt to them. 

The twentieth-century American can ill afford to spend his time yearn¬ 
ing for the simple society that prevailed long ago. The task ahead is one 
of devising institutions and policies that will expand the area of human 
liberty and opportunity and yet be competent to deal with the problems 
that arise in the one complex world in which we find ourselves. 
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Chapter 2 

COLONIZATION, INDEPENDENCE, AND CONFEDERATION 

We hold these truths to be self-evident, that all men are created equal, 
that they are endowed by their Creator with certain unalienable Rights, 
that among these are Life, Liberty, and the pursuit of Happiness. 

The Declaration of Independence. 

American institutions, like those of other nations, have their origin 
deeply embedded in the past. The development of political institutions 
divides itself naturally into four important periods: the Colonial, the Revo¬ 
lutionary, the Confederate, and the Constitutional. A brief historical re¬ 
view of government during the first three is essential to an understanding 
of the constitutional period which is the subject of succeeding chapters. 
Such a review ought not merely to engender respect for the past and an 
understanding of the present, but it should also contribute to the adven¬ 
turous criticism and thinking so badly needed in modern times. 

COLONIZATION 

Basis of England’s Title to America. —Columbus discovered the West 
Indian Islands in 1492, but it remained for John Cabot, an Italian in the 
service of England, to explore what is now the eastern coastline of the 
United States. Although unwilling to assist Columbus, King Henry VII 
of England quickly realized the importance of his discovery and in 1496 
commissioned Cabot to ‘‘seek out, discover and find whatsoever isles, 
countries, regions or provinces of the heathen and infidels whatsoever they 
be, and in what part of the world soever they be, which before this time have 
been unknown to all Christians’’ and “to set up our banners and ensigns 
in every village, town, castle, isle, or mainland of them newly found.” 
Cabot made two voyages and by 1498 had discovered Newfoundland and 
St. Johns and sailed southward along the eastern coast of America 1 to what 
is now the Maryland-Virginia border. England’s title in the New World 
was thus based upon the law of discovery and conquest. By a similar 
process, Spanish explorers established the title of their country to what is 

1 The word “America” was deliberately invented in 1507 by Martin Waldseemiiller, 
an obscure German professor in a French university, otherwise known as Hylacomylus. 
“America” is the latinized and feminized first name of Amerigo Vespucci, a Florentine 
naval astronomer, who claimed to have been the first to 6ee the mainland of what is now 
the United States. For an interesting account of how this took place, see Stephan Zweig, 
Amerigo , a Comedy of Errors in History (New York: Viking, 1942). 
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now Florida, the southwest and western parts of America; French explorers 
planted the flag of France in the regions of Nova Scotia, the St. Lawrence 
River, Great Lakes, and the Mississippi Valley to the Gulf of Mexico; while 
Dutchmen established claims in the valleys of the Hudson and Delaware 
rivers. 

Rights of the Indians. —Wherever the early explorers traveled, they 
found Indians living in the tribal stage. Contrary to popular impression, 
the Indians were not nomadic but occupied well-defined areas. For ex¬ 
ample, tribes belonging to the Iroquois family inhabited the St. Lawrence 
and Great Lakes region, those belonging to the Muskhogean family lived 
in the southeastern section, while those belonging to the Sioux family occu¬ 
pied the north-central territory. European nations claimed the right of 
dominion over lands held by Indian tribes in consequence of discovery but 
accorded the Indians the right of occupancy . This meant that European 
states claimed the right to colonize and manage external affairs, while the 
Indians retained ownership and possession of their lands with complete 
authority over internal tribal matters. This arrangement led the colonists 
to treat with the Indian tribes as “nations” and call their chiefs or sachems 
“kings.” Although the Indians were brutally treated and ruthlessly ex¬ 
ploited by the whites, land was seldom taken from them by conquest; 
rather, it appears that the colonists paid for most of the land taken, trans¬ 
fers being conveyed by solemn treaties. 1 

Elimination by England of Other European Powers East of Mississippi.— 
Following the discovery of America, many attempts at colonization were 
made, but it was not until 1607 that the first permanent settlement was 

1 This understanding and procedure was followed by the United States until 1871. 
Of it the Supreme Court said in an early decision: “It has never been contended that the 
Indian title amounted to nothing. Their right to possession has never been questioned.” 
Johnson v. McIntosh, 8 Wheaton 543 (1823). While an act of Congress adopted in 
March, 1793, stated that no purchase or grant of lands should have any validity “unless 
the same be made by a treaty or convention entered into pursuant to the constitution.” 
Accordingly, between the formation of the United States and 1871, the American govern¬ 
ment concluded 371 treaties with the Indians. In only two instances were Indian titles 
extinguished by conquest—one in the case of the Creeks at the close of the Creek War in 
1814; the other in the case of the Sioux in Minnesota after an outburst in 1862. Even in 
those cases the Indians were provided with other reservations and were subsequently 
paid the net proceeds arising from the sale of land vacated. An act of Mar. 3, 1871, 
brought Indians under direct control of Congress and substituted simple agreements for 
solemn treaties. Today, nearly all land titles formerly belonging to Indians have been 
acquired by the United States, the Indians having been allotted in exchange certain 
reservations on which they may continue to live. Frederick W. Hodge (ed.), Handbook 
of American Indians (Washington: Government Printing Office, 2 vols., 1907-1910), 
vol. I, pp. 803-805; George Dewey Harmon, Sixty Years of Indian Affairs (Chapel Hill: 
The University of North Carolina Press, 1941), Chap. VI; United States Department 
of Interior, Handbook of Federal Indian Law (Washington: Government Printing Office, 
1942). 
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established at Jamestown, Va. The Pilgrim Fathers established the second 
settlement at Plymouth, Mass., in 1620. Then followed a series of settle¬ 
ments along the Atlantic seaboard until in 1732 the thirteenth colony, 
Georgia, was established. The British, Dutch, Swedes, French, and Span¬ 
iards all played a part in colonizing America, but the British soon acquired 
a controlling influence. By 1664, in which year Holland's colonies (New 
Netherlands) were conquered, England had acquired dominion over all the 
Atlantic seaboard south of the Gulf of St. Lawrence to Florida. At the end 
of the French and Indian War, in 1763, England had eliminated Spanish 
control over Florida and French control over all her possessions in North 
America east of the Mississippi River. Thus, on the eve of the American 
Revolution, England had control over all the present United States east 
of the Mississippi River. 

Three Types of Colonies. —Before colonies could be established in 
America, it was necessary to have legal authorization to do so. This was 
granted by the king in charters, issued in some instances to trading com¬ 
panies, in others to individuals, and in still others to groups of colonists. 
The charters authorized three types of colonial governments: royal 
(often called “crown”), proprietary, and charter (sometimes called 
“corporate”). 

Royal Colonies .—Royal colonies were the most numerous, including New 
Hampshire, New York, New Jersey, Virginia, North Carolina, South Caro¬ 
lina, Georgia, and Massachusetts (after 1691). The charters granted to 
those establishing these colonies were subsequently canceled 1 or withdrawn, 
after which time the king exercised control directly through commissions 
and instructions issued to governors. The commissions were very much 
alike. They appointed a governor as the king's representative or deputy 
who was to be governed by instructions. They also provided for a council 
composed of men appointed by the Crown or governor who would serve as 
an upper house of the legislature and assist the governor in discharging his 
duties. The governor was given power to suspend members of council from 
office, and in case of vacancies, to appoint others, subject, of course, to the 
Crown's approval. The commissions also authorized a general assembly of 
representatives to be chosen by the voters and a system of courts the judges 
of which were to be appointed by the governor with the advice of the 
council. Laws enacted by the legislature required the approval of the 
Crown and appeals could be taken from the highest colonial court to the 
King in Council. The royal colonies, mentioned above, were governed in 
this manner from shortly after their establishment until 1775. 

Proprietary Colonies .—At the time of the Revolution, there were three 
proprietary colonies: Maryland, Delaware, and Pennsylvania. Upon Lord 

1 Massachusetts, however, restored her charter as an instrument of government in 
1775. 
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Baltimore and William Penn, proprietors of these three colonies, 1 and their 
heirs was conferred absolute proprietorship of the territory. Their charters 
authorized them (the proprietors) to appoint governors and other officers, 



establish legislatures, create courts and appoint judges thereto, create local 
governments, and exercise the usual prerogatives that in royal colonies 
belonged to the Crown. In Delaware and Maryland, the legislature was 

1 Penn was given title to Pennsylvania in 1681 and in 1682 he was given a supplemen¬ 
tal deed by the Duke of York which included the area that became the state of Delaware 
in 1776. 
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bicameral, consisting of an upper house called a “ council ” whose members 
were appointed by the proprietor, and a lower house made up of representa¬ 
tives elected by freemen. In Pennsylvania the legislature was unicameral; 
the council had no legislative powers but served merely as an advisory 
body to the governor. Laws were subject to veto by the Crown, except in 
Maryland, and appeals could be taken from the highest colonial court to 
the King in Council. 

Charter Colonies .—Charter colonies were Rhode Island and Connecticut. 
These differed in that charters were granted to the colonists as a group after 
they had already settled and there was no point at which the British govern¬ 
ment had authority to interfere with administration of the colonies. They 
were organized altogether upon popular and democratic principles: gov¬ 
ernors were elected annually by the freemen of the colony, and while they 
were supposed to be acceptable to the Crown, approval was seldom sought. 
Members of both branches of the legislature were likewise chosen annually 
by the freemen. Acts of the legislature were not subject to the governor's 
veto, nor was it necessary for them to be sent to England for approval. 
Judges and all other officers were appointed by the legislature, although ap¬ 
peals could be taken from the highest colonial courts to the King in Council. 

Inhabitants of these colonies cherished the charters whose provisions 
left them almost complete autonomy and spared them many of the excesses 
of royal governors suffered by neighboring colonists. A story familiar to 
New England illustrates the extent to which charters were treasured. In 
1685, King James issued an order for the repeal of the charter of Connecti¬ 
cut. The colony offered its submission and in 1687, Sir Edward Andros 
went to Hartford, and in the name of the Crown declared the government 
dissolved. The charter was not surrendered, however, but secreted in an 
oak tree which is still venerated and displayed to sight-seers. Immediately 
after the revolution of 1688, the people resumed the exercise of all its powers. 
Succeeding monarchs silently permitted them to retain it without any 
struggle or resistance. Unlike most of the colonies that adopted new con¬ 
stitutions after the Declaration of Independence, Connecticut retained her 
charter as a fundamental law until 1818 and Rhode Island hers until Dorr's 
Rebellion in 1842. Indeed, it has been said that had all the colonies been 
allowed so much autonomy and independence, the Revolution would never 
have occurred. 

New England Towns and Their Government.—In the New England 
colonies the principal unit of local government was the town (elsewhere 
called “ 4 township"). Counties existed but played a minor role, handling 
chiefly such matters as the administration of justice and the militia. , The 
predominance of town government resulted from the fact that the first 
colonists came not as individuals but as church congregations or groups 
seeking religious freedom. Once here, the rugged soil, rigorous climate, 
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the presence of hostile Indians and wild animals encouraged small-scale 
farming, manufacturing, trading, fishing, and residence in compact commu¬ 
nities. The town was sometimes wholly rural, sometimes wholly urban, 
and sometimes partly rural and urban. The towns were incorporated 
and their boundaries defined by the colonial legislature. They were then 
left to govern themselves, provided, of course, they did nothing contrary 
to the laws of the colony. 

Governmentally, the towns were pure or direct democracies. Town 
meetings, which were advertised meetings of voters, convened at least 
once a year (ordinarily in March) but many times of toner. In the early 
days nonattendance was punishable by fine. At these gatherings such 
laws were enacted and officials chosen as seemed necessary to manage local 
business. For the management of affairs between town meetings a board 
of selectmen consisting of from three to thirteen members was elected. 
Besides these, the principal officers were a town clerk and constable. 
Other officers were treasurer, assessor, surveyor of highways; the tithing- 
man, a kind of Sunday constable who saw that people came to church and 
with foxtail wand kept them awake during sermons; the fence viewer, who 
supervised erection of boundary fences between adjoining properties; the 
hog reeve, who saw that rings were kept in noses of swine running at large; 
the field driver, who impounded stray cattle; the pound keeper, who caught 
and attended stray dogs; overseers of the poor, town criers, and many 
others. The town served as an electoral district for representation in the 
colonial legislature and representatives thereto were chosen by the town 
meeting. These gatherings of voters were social as well as political events 
and became deeply rooted in the affections of the people, resulting in a 
society as democratic as the world has ever seen. Of them Thomas Jeffer¬ 
son once said, “They have proved themselves the wisest invention ever 
devised by the wit of man for the perfect exercise of self government and for 
its preservation.” Today in the more rural parts of New England, the old 
machinery of town government functions much as it always did, but in 
more thickly populated sections, where the population is likely to be heter¬ 
ogeneous, many modifications have occurred. 

Southern Counties and Their Government.—In the Southern colonies 
town government never took root; instead, the county was the primary 
unit of local government and administration. These colonies were settled 
more by individual entrepreneurs than by dissenting congregations; wild 
animals were scarce and there were comparatively few hostile Indians but, 
more important, the land and climate were suitable for large-scale agri¬ 
culture, particularly the growing of tobacco, cotton, indigo, and rice. In¬ 
stead of homogeneous, compact communities, the plantation system devel¬ 
oped, necessitating a unit of local government larger than in the North. 
At first many local matters were attended to by the plantation owners. 
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Later, parishes were established w hich served as both ecclesiastical and 
civil districts. These were governed by a vestry, consisting usually of 
several “selected men ” chosen at first by the parishioners (though later the 
practice of cooptation became established), the minister, and church¬ 
wardens. A strong system of local government failed to develop and before 
long the parish was overshadowed by the county. 

Southern counties were less democratic than Northern towns. There 
was no popular assembly; rather the principal officers were usually lieu¬ 
tenant, sheriff, justices of the peace, and coroners. These officers were 
appointed by the governor of the colony commonly upon the recommenda¬ 
tion of the justices of peace. The justices, ordinarily a self-perpetuating 
body of aristocratic planters, dominated county governments. Thus con¬ 
trolled, the county became the unit of representation in the colonial assem¬ 
bly, and the unit of military, judicial, highway, and fiscal administration. 

Local Government in the Middle Colonies.— In the middle colonies, 
both towns and counties exercised important functions. In New York 
and New Jersey the towns, resembling those of New England, played a 
larger role than the county, whereas in Pennsylvania and Delaware the 
county predominated. It was in these colonies that the practice of electing 
county officers, particularly governing boards, similar to those found in 
counties at the present time, originated. 

Cities and Their Government during the Colonial Period.—Within 
themselves the colonies were unitary. Large cities did not exist; in fact, 
as late as the Revolution, only about 3 per cent of the population lived in 
boroughs (or cities), of which there were only twenty-four. These were 
established by charters issued by colonial governors and included New 
York, the oldest, Albany, Philadelphia, Annapolis, Norfolk, and smaller 
places mainly in Pennsylvania and New Jersey. In New England urban 
areas, such as Boston, the town-meeting system of rural areas proved 
sufficiently elastic for municipal purposes. 

The principal governing authority in most of the boroughs w as the com¬ 
mon council composed of a mayor and recorder, both appointed by the 
governor, a small number of aldermen, and a somewhat larger number of 
councilmen elected by the voters. These acted as a single body, a quorum 
requiring the attendance of the mayor and a specified number of both 
aldermen and councilmen. The common council had control over all 
matters of administration, while the mayor and aldermen had certain 
judicial functions in addition to their duties as part of the common council. 
Three of the boroughs—Philadelphia, Annapolis, and Norfolk—w-ere 
governed as “close corporations .” There, the aldermen and councilmen 
held their positions for life, while the mayor and recorder were chosen by 
the common council from among the aldermen. When vacancies occurred 
among the aldermen, they were appointed by the common council, and 
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vacancies for councilmen were filled by the mayor, recorder, and aldermen. 
These governing bodies were thus self-perpetuating and lacking in the 
democratic features obtaining in other colonial boroughs and present-day 
municipal governments. 

Advantages and Disadvantages of Colonial Status. —Certain advantages 
flowed from colonial status. There was, in general, a common tradition, 
culture, and language. Since most white inhabitants were British sub¬ 
jects, there was a common citizenship. Every colonist had a right to 
inhabit, if he pleased, any other colony; and he was capable of inheriting 
land in every other colony. The common law, with its invaluable guaran¬ 
tees of personal liberty, was the birthright and inheritance of all. Since 
appeals from local courts could be, and frequently were, taken to the King 
in Council, the law in the colonies was uniform as far as fundamental 
principles were concerned. England afforded protection from attacks by 
foreigners and pirates, handled foreign relations for the colonies, helped 
the colonists defend themselves against the Indians, counseled on questions 
of internal policy, and assisted with the administration of local laws. 
Moreover, England retained control over commerce among the colonies 
and with foreign nations, and while this was often irritating, it did prevent 
the erection of intercolonial trade barriers. Likewise, centralized control 
over monetary matters provided a uniform currency advantageous to all. 

The most serious disadvantages arising from colonial status were that 
the colonies followed the fate of England in war or peace and were fre¬ 
quently embroiled in war whether they liked it or notthe colonies were 
subject to the arbitrary whims and caprice of British kings and their 
agents; and, being distantly removed and without representation, there 
was always the danger that Parliament would enact legislation detrimental 
to the best interests of the colonists. 

INDEPENDENCE 

Disputes with England.— Between the founding of Jamestown and the 
Declaration of Independence, 169 years elapsed. During this time, inces¬ 
sant disputes arose between the colonists and representatives of the British 
government, particularly the royal governors who were, for the most part, 
noblemen broken in fortune, frequently corrupt, and nearly always of 
weak character. Many of the disputes were local and personal, involving 
such matters as the taxation of proprietaries’ lands, the extension of the 
franchise, the importation of convicts, the raising of troops, the issue of 
paper money, the organization of banks on insecure foundations, and the 
establishment of courts of law. 

1 For example, the war with France and her allies which lasted for over 50 years 
(1690-1748). 
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More serious quarrels arose when England enacted legislation monop¬ 
olizing trade with the colonies, restricting the production and exportation 
of certain commodities (such as wool, wool products, and iron manufac¬ 
tures) in order to provide protection to manufacturers in England, and 
taxing colonists for the general support of colonial administration. In 
addition to outright disobedience to obnoxious laws and orders, the colonial 
legislatures frequently withheld appropriations for salaries for officials and 
soldiers until their demands were complied with, or addressed petitions to 
the home government. When, after the ascension of King George III to 
the throne in 1760, Britain decided to deal firmly with her high-spirited 
and recalcitrant subjects in the American colonies, resentment was fanned 
to revolutionary fervor. All attempts at conciliation having failed by 
1776, the colonists were faced with the alternatives of submission or re¬ 
bellion, and, as we know, they chose the latter. 

Committees of Correspondence. —On the eve of the Revolution the 
colonists were faced with a determined government in England and gov¬ 
ernmental machinery in all the colonies, except Rhode Island and Con¬ 
necticut, over which they could not hope to obtain control inasmuch as 
the governors, councils, and judges were, for the most part, loyalists be¬ 
holden to the king and obliged to obey his commands. Revolutionary 
activity being treasonable and punishable by death, the only alternative 
was to persuade fellow colonists to form a “united front.” This was done 
through a system of committees of correspondence. 

The first of such committees was organized by Samuel Adams in Boston 
in 1772. Thereby was hatched what has been called by a bitter critic the 
“ foulest, subtlest, and most venomous serpent ever issued from the egg of 
sedition.” 1 Within a year almost every town in Massachusetts had formed 
similar committees and, encouraged by such events as the Boston Tea 
Party, they quickly spread to other colonies. By the end of 1773 a com¬ 
plete network of committees had been established, organized somewhat like 
modern political parties and performing many of the same functions. They 
not only exchanged ideas and information but took over the management 
of township, county, and colonial affairs. Later, they elected the Conti¬ 
nental Congress and provided an agency through which the decisions of that 
body were enforced. Thus, although the regularly constituted British- 
controlled governmental machinery still remained, an extralegal system 
grew up beside it w r hich sapped the old of its authority. A Tory later said 
that the work of the committees was “the source of the rebellion” and a 
recent writer 2 has said: 

1 John E. Miller, Sam Adams, Pioneer of Propaganda (BoBton: Little, 1936), p. 264. 
Quoted by permission of Little, Brown & Company and Atlantic Monthly. 

2 Ibid., pp. 271-272. Quoted by permission of Little, Brown & Company and 
Atlantic Monthly. 
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The committees of correspondence that made the American Revolution possible 
were the town committees dominated by local “Sam Adamses” who were in close 
touch with Boston and other centers of radicalism. . . . Without their aid it is 
doubtful if the first Continental Congress would have been held in 1774 and the 
revolutionary movement in the colonies brought to its fruition in the Declaration 
of Independence. They made possible the domination of a great part of British 
America by cliques of radical patriots who looked to Sam Adams for leadership 
against the mother country. . . . After 1774, the colonies fairly bristled with 
hot-tempered Liberty Boys, who, instead of calling themselves Sons of Liberty 
[as those who had previously resisted the Stamp Act called themselves], were now 
known as the committees of correspondence. But under whatever name these 
patriots worked, their purpose remained the same: to defend colonial liberty with 
arms rather than submit to British “tyranny.” 

The First Continental Congress.—Attempts on the part of Great Britain 
to punish the people of Massachusetts, who were more rebellious than 
others, united the colonies. On June 17, 1774, Massachusetts issued a call 
proposing that each of the colonies appoint delegates to attend a conference 
to consider relations with England. In response, delegates from every 
colony except Georgia met in Philadelphia on Sept. 5, 1774. The as¬ 
semblage, which included the ablest men in the colonies, called itself the 
First Continental Congress. Whence came the delegates? Certainly 
they could not have teen appointed by the regularly established colonial 
governments still under the domination of Britain. Rather, the dele¬ 
gations were appointed or elected by local committees, state conventions 
called by the local committees, or by state legislatures in which the revo¬ 
lutionary elements were dominant. The delegates styled themselves “the 
delegates appointed by the good people of these colonies.” 

The Congress adopted an impressive Declaration of Rights, agreed to 
stop the importation and consumption of British goods, and established a 
Continental Association to oversee the enforcement of the boycott. The 
association was to consist of a system of committees elected in towns, 
cities, and counties throughout the country and supervised by colonial 
committees of correspondence, for the purpose of detecting and black¬ 
listing parties caught violating the boycott. Before adjourning on Oct. 26, 
it was agreed that Congress should convene again in May, 1775, unless 
their grievances had been redressed before that time. 

The Second Continental Congress.—Britain was not in a mood to be 
conciliatory, but, rather, replied with more repressive measures. Massa¬ 
chusetts prepared for war and before the time appointed for another 
congress to convene, blood had been shed at Concord and Lexington. The 
Second Continental Congress, which convened in Carpenter’s Hall in 
Philadelphia on May 10, 1775, was a unicameral body comprised of prac¬ 
tically the same men who had met earlier. Georgia, which had not sent 
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delegates to the earlier congress, did so during the middle of July. As 
formerly, the delegates were chosen by popular conventions of the people 
of the various states or by the popular branch of the state legislatures, 
although after the Declaration of Independence and the establishment of 
new state governments the delegates were appointed by the legislatures 
of the states. The Second Continental Congress served as the official 
organ of government for the united colonies until March, 1781, when the 
Articles of Confederation became effective. It was, thus, America’s first 
national government. 

The Declaration of Independence. —When the Congress met in May, 
1775, there were few who desired or advocated independence. Washington, 
who had been appointed Commander in Chief of the colonial forces in 
July, 1775, said a year later: “When I took command of the army, I ab¬ 
horred the idea of independence; now, I am convinced, nothing else will 
save us.” Others had reached the same conclusion. Accordingly, Con¬ 
gress, on June 11, 1776, approved the appointment of a committee of five, 
with Thomas Jefferson as chairman, to draft a declaration of independence. 
A resolution to declare independence, introduced by Richard Henry Lee 
of Virginia, was approved by unanimous vote' of Congress on July 2, and 
the entire declaration was approved two days later. It became the “birth 
certificate of the American nation.” 

Creation by Declaration of a Nation with de facto Status— Two im¬ 
portant questions of constitutional law were raised by the Declaration. 
The document declared “That these United Colonies are . . . absolved 
from all allegiance to the British Crown, and that all political connection 
between them and the state of Great Britain, is and ought to be totally 
dissolved. . . .” Did this destroy British sovereignty, as it announced, or 
did the colonies remain merely in a state of rebellion until the end of the 
war? The American view has been that the Declaration made them inde¬ 
pendent and sovereign both internally and externally; hence all steps 
taken by Congress after that date had the sanction of law. This view was 
pointedly stated by Justice Story: 

The Declaration of Independence has . . . always been treated as an act of para¬ 
mount and sovereign authoiity, complete and perfect per sc, and ipso facto work¬ 
ing an entire dissolution of all political connection with, and allegiance to, Great 
Britain. And this, not merely as a practical fact, but in a legal and constitutional 
view of the matter by the courts of justice. 1 

From the standpoint of international law, however, the better view appears 
to be that since foreign governments, with the exception of France and the 
Netherlands, refused to recognize the United Colonies and receive their 

1 Joseph Story, Commentaries on the Constitution of the United States (Boston: Little, 
Brown, 2 vols., 1873), vol., I, pp. 149-150. 
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ministers, they remained in a de /ado status until 1783, after which their 
status became de jure. This meant that although Britain 7 s sovereignty 
was doubtful, the United States was, nevertheless, not entitled to all the 
rights and privileges of nationhood until after the rebellion had terminated 
in its favor. 

Creation by Declaration of One Nation—Not Thirteen. —The second 
question of constitutional law raised was whether one nation or thirteen 
of them was brought into existence by the Declaration. If one, then only 
the central government had authority to levy war, send and receive am¬ 
bassadors, ministers, and consuls, and make treaties. If thirteen, then all 
were competent to do these things. The words of the Declaration are so 
ambiguous as to permit two interpretations. States 7 rights advocates 
called attention to these words: “these United Colonies are, and of right 
ought to hu free and independent states . . . and that as free and independent 
states . . . they have full power to levy war, conclude peace, and contract 
alliances, establish commerce, and do all other acts and things which inde¬ 
pendent states may of right do.” On the other hand, nationalists stressed 
the statement that the Declaration was made “in the name and by the 
authority of the good people of these colonies” by “the representatives of 
the United States of America, in general Congress assembled. 77 To quote 
Justice Story again: 

It [the Declaration of Independence] was not an act done by the State govern¬ 
ments then organized, nor by persons chosen by them. It w as emphatically the act 
of the whole people of the united colonies, by the instrumentality of their repre¬ 
sentatives, chosen for that among other purposes. ... It w T as an act of original, 
inherent sovereignty by the people themselves, resulting from their right to change 
the form of government, and to institute a new one, w henever necessary for their 
safety and happiness. ... It w as, therefore, the achievement of the whole for the 
benefit of the whole. 1 

Provincialism was strong; the newly created states w^ere as jealous of 
each other as of Britain; the Congress was weak and at the mercy of the 
states; and many of the states proceeded as if they were sovereign. Never¬ 
theless, in American law the theory has prevailed that a nation was created 
by the Declaration and the states remained sovereign only in the sense that 
in matters of a local nature they were self-governing. Of this the Supreme 
Court said in a recent decision: 

As a result of the separation from Great Britain by the colonies, acting as a unit, 
the powers of external sovereignty passed from the Crown not to the colonies sever¬ 
ally, but to the colonies in their collective and corporate capacity as the United 
States of America. Even before the Declaration, the colonies were a unit in for¬ 
eign affairs, acting through a common agency—namely, the Continental Congress, 

1 Ibid., p. 149. 
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composed of delegates from the thirteen colonies. That agency exercised the 
powers of war and peace, raised an army, created a navy, and finally adopted the 
Declaration of Independence. Rulers come and go; governments end and forms 
of government change; but sovereignty survives. A political society cannot en¬ 
dure without a supreme will somewhere. Sovereignty is never held in suspense. 
When, therefore, the external sovereignty of Great Britain in respect of the colo¬ 
nies ceased, it immediately passed to the Union. . . .* 

Overhauling of State Governments. —As events moved toward a show¬ 
down! in 1775, crisis developed in the internal affairs of the colonies, requir¬ 
ing them to reorganize their governments. The flight of most of the royal 
governors and other British officials left the people in the royal colonies 
without any official government, while in other instances, as in Massachu¬ 
setts, resistance to British authorities made new arrangements necessary. 
Turning to Congress for advice, that body recommended that the states 
adopt “such governments as shall, in the opinion of the representatives of 
the people, best conduce to the happiness and safety of their constituents / 9 
Since no machinery existed with which to make the transition, Congress 
recommended that new governments be established by “assemblies or 
conventions” in the respective states. Most of the states did so in 1775 
and 1776; Massachusetts slipped back to her charter of 1601 until a new 
constitution was adopted in 1780 which has remained in effect to the 
present; w r hile Rhode Island and Connecticut kept their colonial charters 
w r ith scarcely any changes at all. For the first time in the history of the 
world a large group of communities had begun the formation of their ow T n 
governments under written constitutions. As they did so, they referred 
to themselves as “states” rather than “colonies” as theretofore. 

Provisions of the New State Constitutions.—These new constitutions 
followed the main outlines of the colonial governments and established 
the governmental framework of our present states. Seven of them con¬ 
tained bills of rights. All of them severely restricted the suffrage. All 
established three branches of government each supposedly independent of 
the other, but in practice the legislative branch became supreme. Re¬ 
flecting the colonies’ dislike of governors, the new constitutions deprived 
executives of many powers held during the colonial period. Executives 
were elected by the people* in four states—by the legislature in the others— 
and customarily for terms of 1 year. In Pennsylvania and Georgia the 
legislature was unicameral, but in the other states the colonial custom of 
having two houses was followed. The lower house, variously called “house 
of burgesses,” “house of commons,” or “house of representatives,” was 
almost exactly like that of colonial times; members were elected by the 
voters and served for 1-year terms. The upper house, called “legisla¬ 
tive council” in New Jersey and Delaware and “senate” or “council” 

1 United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936). 
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elsewhere, was, as a rule, elected by the voters or the lower house for terms 
varying from 1 to 5 years. The senate was a smaller body than the house, 
its members were chosen for longer terms, and the qualifications of its 
members were more exacting. The senate came to be recognized as rep¬ 
resenting propertied interests, while the house represented the people of 
the state. 

The judicial systems of the colonies were incorporated in the new state 
governments with only a few changes. First, there were local peace magis¬ 
trates and local inferior courts for the trial of petty civil cases and offenses. 
Above these stood a central court (analogous to our county or district 
courts of common pleas, quarter session, oyer and terminer, etc.) with 
civil and criminal jurisdiction over more serious cases. At the top stood 
a supreme court of review. In some states justices of peace and judges 
were appointed by the governor alone or with the advice and consent of 
the upper house, while in others they were chosen by the legislature. 
Georgia alone provided for popular election—the method now followed by 
all but a few of the states. Appointment was commonly for short terms 
and judges were usually subject to removal by the legislatures. 

CONFEDERATION 

Adoption of Articles of Confederation.—Both the First and Second Con¬ 
tinental Congresses met and functioned without constitutions. They were 
created to meet an emergency and were looked upon merely as temporary 
agencies. When war appeared imminent and independence desirable, 
steps were taken to place the central government on a firm and permanent 
basis. On June 12, 1776, the day after a committee was appointed to 
prepare a declaration of independence, Congress appointed another 
committee consisting of one member from each colony “to prepare and 
digest the form of a confederation to be entered into between these col¬ 
onies.” The committee reported a month later and the plan was debated 
off and on until approved by Congress on Nov. 17, 1777. As approved, 
the Articles required ratification by the legislatures of all the states. All 
but Delaware and Maryland ratified in 1778. Holding out for assurances 
over the proper distribution and control of the territories west of the 
Allegheny Mountains, Delaware ratified in 1779, while Maryland delayed 
until Mar. 1, 1781, on which date the Articles went into effect. They 
were the first constitution of the United States of America. 

Nature of the Union Created by the Articles.—It has been observed that, 
from a legal point of view, one nation, rather than thirteen, was created by 
the Declaration of Independence and suggested that in practice Congress 
was almost completely at the mercy of the states. The Articles removed 
all pretense about the nature of the new government. They were adopted 
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by “delegates of the states,” and Article III stated that the “states . . . 
severally enter into a firm league of friendship with each other.” This 
was not, therefore, a union of all the people of the colonies considered 
as a whole, but a league of states. While binding themselves together “for 
their common defense, the security of their liberties, and their mutual 
general welfare,” each retained “ its sovereignty, freedom and independence, 
and every power, jurisdiction and right, which is [was] not expressly dele¬ 
gated to the United States, in Congress assembled.” 

Government Established by the Articles. —The governmental machin¬ 
ery authorized by the Articles was meager indeed. Congress, which 
continued to be called the Second Continental Congress, was the sole 
organ of government. There was no executive branch, but Congress was 
authorized to appoint such committees and “civil officers” as its exec¬ 
utive business might require, and these were to perform their duties under 
its direction. Nor was there a separate judicial branch such as exists 
today. Federal courts were authorized only “for the trial of piracies and 
felonies committed on the high seas,” for “reviewing and determining 
finally appeals in all cases of captures,” and for the settlement of disputes 
between the states. 

The Congress was unicameral and comprised of not loss than two or 
more than seven delegates from each state appointed annually by the state 
legislatures. No person could be a delegate for more than 3 years in any 
term of 6 years. The delegates were paid by the states, if at all; they 
voted by states, with each state having.one vote, and delegates could be 
r ecalled at anv tim e and replaced by others. 

Delegation of Powers to Congress by the Articles. —In constructing the 
Articles, the central government was given many of the powers wielded by 
the British government during the colonial period. No implied powers 
were granted; rather, Congress had only powers “expressly delegated.” 
Specifically, some of those were: to declare war and conclude peace; conduct 
foreign relations, including the sending of ambassadors and making treaties; 
requisition revenue from the states in proportion to the value of land 
within each state; requisition soldiers in proportion to the number of white 
inhabitants in each state; borrow money, emit bills of credit, and coin 
money; build and equip a navy; settle disputes between the states; estab¬ 
lish a postal system; regulate weights and measures; create courts for 
limited purposes; and appoint committees and officers. The most im¬ 
portant of these, including the addition of amendments, could be exercised 
only with the concurrence of all the states, while the others required the 
approval of at least nine state delegations. 

Obligations of States under the Articles. —On their part, the states 
pledged themselves to observe their obligations and the orders of Congress; 
extend full rights to one another's citizens; give full faith and credit to the 
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records, acts, and judicial proceedings of every other state; deliver up 
fugitives from justice to each other; submit their disputes to Congress for 
settlement, and allow open intercourse and commerce between the states. 

STRUCTURE OF GOVERNMENT UNDER THE ARTICLES 
OF CONFEDERATION ( 1781 - 1789 ) 



Retaining all powers not granted to Congress, the states were left with 
primary responsibility for protecting life and property and promoting the 
general welfare. 
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Achievements of the Confederation. —Congress met annually in Phila¬ 
delphia or other cities. Although entitled to ninety-one members, sessions 
were seldom attended by one-third that number and the rules adopted 
permitted as few as one-eighth of the entire body to negative resolutions. 
Standing administrative committees were created to handle foreign, finan¬ 
cial, military, and naval affairs, which proved to be the forerunners of our 
present departments of State, Treasury, Army, and Navy. Among other 
things, the Congress preserved the idea of union until our present consti¬ 
tution was adopted; it concluded the war with England and negotiated the 
peace; it established diplomatic and consular relations with foreign powers, 
sending, among others, such distinguished statesmen to represent the new 
republic abroad as Silas Deane, Benjamin Franklin, Thomas Jefferson, and 
John Adams; and it assisted with the formation and adoption of the present 
constitution. Its most brilliant achievement was the enactment of the 
Northwest Ordinance in 1787 by which the territory between the Alle¬ 
ghenies and the Mississippi, ceded to the United States by the states after 
the adoption of the Articles, was to be organized and governed. The 
colonial government set up pursuant to the ordinance provided a model 
followed later in organizing territories and states west of the Mississippi 
as well as Alaska, Hawaii, the Philippines, Puerto Rico, and the Virgin 
Islands. 

Weaknesses of the Confederation.—Although adoption of the Articles 
had occasioned great jubilation, its weaknesses were soon apparent. The 
fundamental defect of the whole structure was the dependence of Congress 
upon the good will of the states. With a public debt of over 40 million 
dollars and current obligations to meet, Congress was powerless to lay and 
collect taxes but could only requisition and urge the states to forward their 
quotas. Impoverished by war, harassed by social distress, and jealous of 
their prerogatives, the states either could not or would not pay their 
assessments. Of a total of $15,670,000 requisitioned between 1781 and 
1786, only $2,419,000 was supplied, of which Georgia and North Carolina 
paid not a cent. Congress was equally incapable of regulating interstate 
commerce, with the result that the states surrounded themselves with 
trade barriers, thereby hampering the free flow of commerce. Without 
power to regulate foreign commerce, Congress found itself incapable of 
competing with European rivals who discriminated against American 
trade. Possessing authority to coin money, Congress was prevented from 
doing so; hence a uniform system of currency was nonexistent. Meanwhile 
the states were flooded with paper money and currency of dubious value. 
Property holders and the commercial classes felt insecure because states 
could pass legislation impairing the obligation of contracts without ex¬ 
ternal restraint. 

As time went on, the states showed increasing disregard for the central 
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government. Knowing that they were usurping powers of Congress, some 
of the states insisted on regulating relations with ^ie Indians. Others sent 
agents abroad for the negotiation of agreements and treaties as if they were 
sovereign nations. Most states organized their own navy and army and 
some conducted war outside their jurisdiction without the consent of 
Congress. Without larger powers, and without an independent executive 
and judiciary, the confederate congress became increasingly helpless. 
Two amendments which would have authorized Congress to levy tariff 
duties on imports failed of ratification by only one state—Rhode Island 
on the first occasion, New York on the other. All other attempts to im¬ 
prove the Articles having failed, the states were on the verge of civil war 
by the end of 1786. How serious affairs were was illustrated by Shays’ 
Rebellion (1786) during which a multitude of angry debtors attempted to 
prevent the collection of debts and taxes by preventing judges from holding 
court in several parts of Massachusetts. At one time it looked as if the 
state government might be overwhelmed. Although suppressed, the in¬ 
cident frightened the leaders and conservative elements within the popu¬ 
lation to the point that they were willing to take steps to improve the 
framework of government. 

The Conference at Alexandria.—Ignoring Congress, Maryland and 
Virginia, who had had incessant disputes over tariffs and navigation on the 
Potomac and adjoining waters, agreed to confer about those problems. 
Both appointed commissioners who met first at Alexandria, Va., then at 
Washington’s home at Mount Vernon, in March, 1785. The commission¬ 
ers formed a plan which contemplated uniform import duties and regulation 
of commerce and currency in the two states. Realizing that other states 
might also be interested in these problems, they recommended that invi¬ 
tations be sent to them to meet at some future time. 

The Annapolis Convention.—Upon receipt of its commissioners’ report, 
the Virginia legislature proposed that commissioners from all the states 
should meet at Annapolis for the purpose of considering the trade and 
commerce of the United States as a whole. Representatives of only five 
states appeared at the opening of the convention in September, 1786, but 
others had been appointed. When, after three weeks, the others did not 
appear, the delegates passed a resolution proposing that in 1787 another 
convention be called to meet in Philadelphia for the purpose of considering 
the state of the union. Congress was slow in approving the plan. Mean¬ 
while, six states appointed delegates to the proposed Philadelphia con¬ 
vention. Finally, on Feb. 21, 1787, Congress recommended that the con¬ 
vention be held, in terms that ignored the Annapolis movement, but set 
the same place and date. Thereupon, all the other states, save Rhode 
Island, appointed delegates to attend the convention which formulated 
the present constitution. 
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Chapter 3 

FRAMING AND ADOPTING THE CONSTITUTION 


The fabric of American empire ought to rest .on the solid basis of the con¬ 
sent of the people. The streams of national power ought to flow immediately 
from that pure, original fountain of all legitimate authority. 

Alexander Hamilton, The Federalist. 1 

THE CONSTITUTIONAL CONVENTION 

Calling the Convention. —Acting upon the recommendation of the 
Annapolis Convention and in response to pressure from several states that 
had already appointed delegates, Congress adopted a resolution on Feb. 21, 
1787, calling upon the states to send delegates to Philadelphia to meet on 
the second Monday in May 

. . . for the sole and express purpose of revising the Articles of Confederation and 
reporting to Congress and the several legislatures such alterations and provisions 
therein as shall when agreed to in Congress and confirmed by the states render the 
federal constitution adequate to the exigencies of Government & the preservation 
of the Union. 

Delegates were promptly appointed in eleven of the states either by 
legislatures or by governors. New Hampshire was favorabty disposed, but 
owing to local conditions failed to act before the convention was well under 
way. Rhode Island, where “radicals” who feared further centralization 
of power were in control, refused to send delegates. Credentials given the 
delegates authorized them to proceed to Philadelphia and there join with 
others in “devising, deliberating on, and discussing,” to quote from cre¬ 
dentials given the Pennsylvania delegation, “all such alterations and fur¬ 
ther Provisions, as may be necessary to render the federal Constitution 
fully adequate to the exigencies of the Union. . . .” 2 

Personnel of the Convention. —In all, seventy-four delegates were ap¬ 
pointed; fifty-five put in an appearance at some time or other; an average 
of thirty were present at the sessions; and, at the close, thirty-nine signed 
the completed document. Thomas Jefferson and John Adams were in 
Europe on diplomatic missions or they surely would have been appointed. 

1 (New York: Modern Library, 1937), No. 22, p. 141. 

2 Copies of credentials furnished several delegations arc printed in Arthur T. Prescott, 
Drafting the Federal Constitution (Baton Rouge: Louisiana State University Press, 1941), 
pp. 11-23. Others may be found in Charles C. Tansill (ed.), Documents Illustrative rf 
the Formation of the Union of the American States , House Doc. 398, 69th Cong., 1st Sess. 
(Washington: Government Printing Office, 1927), pp. 65-84. 
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Patrick Henry “smelt a rat” 1 and declined appointment. Richard Henry 
Lee, then attending the sessions of Congress in New York, also declined, 
explaining that because he was a member of Congress he ought not to 
participate in the convention. John Jay was asked to be a delegate but 
declined. Samuel Adams and John Hancock were not appointed, while 
Thomas Paine had gone to Europe. Otherwise, nearly all the important 
leaders of the country were designated to attend the convention. The 
most distinguished figure was George Washington, who was still “ first in 
the hearts of his countrymen.” Others of prominence were James Madison, 
Edmund Randolph, and George Mason, of Virginia; Benjamin Franklin, 
Robert Morris, James Wilson, and Gouverneur Morris, of Pennsylvania; 
John Rutledge and Charles Pinckney, of South Carolina; Oliver Ellsworth, 
William Samuel Johnson, and John Sherman, of Connecticut; Rufus King, 
of Massachusetts; Alexander Hamilton, of New York; William Paterson, 
of New Jersey; and John Dickinson, of Delaware. 

Qualifications of the Delegates .—The delegates were, on the whole, young 
men. Franklin, the oldest, was eighty-one; Dayton (New Jersey), the 
youngest, was twenty-six; fourteen were fifty or over; twenty-one were 
less than forty. The average was forty-two. 2 Most of them came from 
the educated and professional classes. Twenty-five were college men and 
thirty-three were lawyers or had studied law. Most outstanding of all 
was their wade experience in public affairs. Forty-six had served in the 
colonial or state legislatures; ten had attended state constitutional con¬ 
ventions; seven had been state governors. In national affairs, forty-two 
had been delegates to the Continental Congress; eight were signers of the 
Declaration of Independence; six were signers of the Articles of Confed¬ 
eration; seven had attended the Annapolis Convention; and three had 
been executive officers under the Continental Congress. 3 

From an economic point of view, the delegates belonged to the class 
described as “the rich, the well born, and the able.” Charles A. Beard, 
after exhaustive research, has pointed out that: 

1. All the delegates belonged to the professional and propertied classes— 
none represented in his personal economic interests the small-farming or 
mechanic class. 

1 The “rat” apparently was a suspicion that the nationalists intended doing more 
than revise the Articles. More particularly, his opposition to the movement for re¬ 
vision was based upon a fear that Northern statesmen would carry out a project begun 
by John Jay whereby navigation rights on the Mississippi would be sacrificed to Spain 
to the detriment of the South. Moses C. Tyler, Patrick Henry (Boston and New York: 
Houghton, 1915), pp. 298-312. 

2 Sol Bloom (ed.), History of the Formation of the Union under the Constitution . . . 
(Washington: Government Printing Office, 1935), p. 16. 

* Ibid.; Max Farrand, The Framing of the Constitution of the United States (New 
Haven: Yale University Press, 1940 printing), pp. 38-39. 
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2. Most of the members came from towns on or near the coast, hence 
the hinterland with its small farmers, merchants, traders, and poorer 
classes generally was unrepresented. 

3. Forty of the delegates had dealt extensively in public securities. 

4. At least twenty-four delegates had engaged in lending money for 
interest. 

5. Fourteen had invested in public lands for speculative purposes. 

6. Eleven were personally interested in mercantile, manufacturing, and 
shipping enterprises. 

7. At least fifteen were slaveholders. 1 

It is apparent, therefore, that the men who wrote the Constitution were 
practical men of affairs and that most of them had business and financial 
interests that stood to benefit by a revision of the Articles. 

This is not to say that the men who wrote the Constitution were moti¬ 
vated solely, or even primarily, by personal and selfish considerations. 
Like all human beings, their thoughts were shaped by a multitude of 
factors. Fundamentally, it cannot be gainsaid, the Constitution reflects 
what in their judgment was necessary and adequate to protect and promote 
the economic interests of the “upper” classes of which they were a part. 2 
If the document seems unduly cautious and conservative, one must remem¬ 
ber that it provided for a more popular style of government than existed 
at that time in any other important country of the world. One must 
remember, also, that it contained provisions guaranteeing not only property 
rights but civil and political liberties as well. What is more significant, 
their handiwork has proved sufficiently flexible to permit control to pass 
from a small, wealthy, and conservative class to the masses without blood¬ 
shed or violence. 

Estimates of the Delegates. —Much praise has been heaped upon those 
who attended the convention and wrote the Constitution. Jefferson, 
writing from Paris, characterized them as “an assembly of demi-gods.” 
A French charg6, writing to his government, said “if all the delegates 
named for this Philadelphia Convention are present, one will never have 
seen, even in Europe, an assembly more respectable for talents, knowledge, 

1 An Economic Interpretation of the Constitution of the United States (New York: 
Macmillan, 1939 ed.), pp. 149-151. Used by permission of The Macmillan Company, 
publishers. 

* Beard concludes: “The members of the Philadelphia Convention which drafted 
the Constitution were, with a few exceptions, immediately, directly, and personally 
interested in, and derived economic advantages from, the establishment of the new sys¬ 
tem.” Also, that “The Constitution was essentially an economic document based 
upon the concept that the fundamental private rights of property are anterior to gov¬ 
ernment and morally beyond the reach of popular majorities.” Ibid ., p. 324. Quoted 
by permission of The Macmillan Company, publishers. Cf. Charles Warren, Congress , 
the Constitution and the Supreme Court (Boston: Little, Brown, 1925), p. 78. 
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disinterestedness and patriotism than those who will compose it.” 1 Charles 
A. Beard has written: 

It was a truly remarkable assembly of men that gathered in Philadelphia on 
May 14, 1787, to undertake the work of reconstructing the American system of 
government. It is not merely patriotic pride that compels one to assert that 
never in the history of assemblies has there been a convention of men richer in 
political experience and in practical knowledge, or endowed with a profounder 
insight into the springs of human action and the intimate essence of government. 
It is indeed an astonishing fact that at one time so many men skilled in statecraft 
could be found on the very frontiers of civilization among a population numbering 
about four million whites. It is no less a cause for admiration that their instrument 
of government should have survived the trials and crisis of a century that saw the 
wreck of more than a score of paj>er constitutions. 2 

Perhaps Professor Farrand, a distinguished historian of the Constitution, 
is near the truth when he concludes: 

Great men there were, it is true, but the convention as a whole was composed 
of men such as would be appointed to a similar gathering at the present time: pro¬ 
fessional men, business men, and gentlemen of leisure; patriotic statesmen and 
clever, scheming politicians; some trained by experience and study for the task 
before them, and others utterly unfit. It was essentially a representative body, 
taking possibly a somewhat higher tone from the social conditions of the time, the 
seriousness of the crisis, and the character of the leaders. 1 

Organization of the Convention. —The second Monday in May, 1787, 
fell on the fourteenth, and on that day delegates from several of the states 
gathered in Independence Hall in Philadelphia where Congress had sat 
and the Declaration of Independence had been adopted. Because repre¬ 
sentatives from a majority of states failed to appear, the delegates met 
daily only to adjourn, until finally, on May 25, a quorum was present. 

The convention organized immediately. Their first act was to choose a 
president. Franklin was a logical choice because of his age and reputation 
and also because he was then president of the state in whose capital the 
convention was being held. He withdrew, however, whereupon the Penn¬ 
sylvania delegation placed Washington’s name in nomination and he was 
promptly chosen by a unanimous vote. Major William Jackson, a former 
assistant secretary of war, who had actively sought the position, was then 
chosen secretary and other minor officers were appointed. Steps were 
then taken to have rules formulated. Among others, those adopted pro¬ 
vided that each state delegation should have one vote, that a majority of 

1 Quoted in Homer C. Hockett, The Constitutional History of the United States , 1776- 
1826 (New York: Macmillan, 2 vole., 1939), vol. 1, p. 200. 

1 The Supreme Court and the Constitution (New York: Macmillan, 1912), pp. 86-87. 
Quoted by permission of The Macmillan Company, publishers. 

1 Farrand, op. cit. f pp. 40-41. 
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states should constitute a quorum, and that the proceedings should be 
kept secret. 1 

Records of the Convention. —Jackson’s minutes consist of the formal 
journal of the convention, the journal of the Committee of the Whole 
House, and records of votes cast. 2 The minutes consist of little more than 
a bare record of events and reveal little of what was said during the debates. 
Besides being meager, they were kept in an untidy manner and historians 
have found them frequently in error. Before the convention adjourned, 
the secretary was directed to leave his papers with Washington, who was 
instructed to keep them until further directed by Congress. Washington 
deposited them with the Department of State in 1796, where they re¬ 
mained untouched until 1818 when Congress ordered them to be printed. 3 
Fortunately for posterity, notes were kept by several of the delegates, the 
most complete and reliable of which were those kept by the indefatigable 
Madison. These were purchased by Congress after Madison’s death in 
1836 and published in 1840 under the title of The Papers of James Madison . 4 
Immediately they became the most authoritative source of information 
about the convention. One should note that no official records of the 
convention were available to those who construed the Constitution for 30 
years prior to 1819. One should also note that Madison’s illuminating 
notes were unavailable for more than half a century. 

The Virginia Plan.—Preliminaries were over by May 29, whereupon the 
convention resolved itself into a committee of the whole for the purpose 
of hearing and giving preliminary consideration to various plans and pro¬ 
posals. The first and most important question presented to the committee 
was whether merely to revise the Articles or to construct a truly national 
government. The committee promptly decided in favor of a national 
government. Thereupon Governor Edmund Randolph of Virginia pre- 

1 In their anxiety for secrecy the delegates took every precaution against “leaks.” 
Sentries were placed at the door to prevent eavesdropping. According to the Beards 
“. . . they even had a discreet colleague accompany the aged Franklin to his convivial 
dinners with a view to checking that amiable gentleman whenever, in unguarded mo¬ 
ments, he threatened to divulge secrets of state.” Charles A. and Mary R. Beard, 
The Rise of American Civilization (New York: Macmillan, 4 vols., 1927-1942), vol. I, 
p. 312. Quoted by permission of The Macmillan Company, publishers. In spite of 
their precautions, the pledge to secrecy appears not to have been faithfully kept by 
some of the members. Max Farrand (ed.), The Records of the Federal Convention of 
1787 (New Haven: Yale University Press, 3 vols., 1911), vol. I, p. 15. 

2 The originals of these may be found at present in the Bureau of Rolls and Library 
of the Department of State in Washington. Farrand, Records . . ., vol. I, pp. xi-xii. 

3 They may be consulted in almost any good library under the title of Journal , Acts 
and Proceedings of the Convention f . . . which formed the Constitution of the United States 
(Boston: T. B. Wait, 1819). 

4 The most pertinent documents, including Madison’s Notes, may be found in Docu¬ 
ments Illustrative of the Formation of the Union of the American States , previously cited. 
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sented a plan prepared under the leadership of Madison. The Virginia 
plan, as it was called, represented the large-state group and those favoring 
a strong central government and contemplated a complete overhauling of 
the Articles. Details of this and other plans presented are suggested and 
compared in the accompanying chart. 

Presented on May 29, the Virginia plan was discussed for 2 weeks during 
which time serious objections were raised. Critics contended that it con¬ 
templated too great a departure from the Articles and placed the small 
states in a position of inequality. Had the plan been adopted as proposed, 
Virginia, for example, would have had fifteen or sixteen representatives in 
Congress while Georgia, Delaware, or Rhode Island would each have had 
only two or three. Besides giving the large states complete control over 
the legislature, adoption of the plan would have given them complete con¬ 
trol over the executive and judicial branches as well. 

The New Jersey and Other Plans.—Objections such as these led to 
counterproposals. Chief of these were the New Jersey, Pinckney, and 
Hamilton plans. Of these, the New Jersey plan, presented on June 15 by 
William Paterson, received most consideration. It contemplated a less 
radical departure from the Articles than the Virginia plan and w r on the 
support of confederationists and small-state delegations. After 4 days of 
debate the committee of the whole voted seven to five to reject it in favor 
of something more akin to the proposals made by Governor Randolph of 
Virginia. 

Plans before the Constitutional Convention 1 

Paterson 
(0/15/87), 

New Jersey 

Bicameral Unicameral 

One house popu- Delegates to be 
larly elected. chosen by state 
Other chosen by legislatures, 
first, from 
| nominees of 
state legisla¬ 
tures. 


Legislative 


Pinckney Hamilton 

(5/29/87), (0/18/87), 


South Carolina 

Bicameral 

House of Dele¬ 
gates with one 
delegate for 
each 1,000 in¬ 
habitants (3/5 
Negroes in¬ 
cluded). Senate 
elected by 
House of Dele¬ 
gates from four 
districts. 

Each state to 
have a number 
proportional to 
population. 


New York 

Bicameral 

Assembly elected 
by people on 
basis of popula¬ 
tion. Terms, 

3 years. 

Senate elected 
for life terms 
by electors 
chosen by 
people. 

States to have 
number set 
forth in con¬ 
stitution. 


Randolph 

(5/29/87), 

Virginia 


*For texts of these plans see Farraiid, Records . . ., voL III, pp. 593-631. 
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Plans before the Constitutional Convention 1 — (Continued) 



Randolph 

(5/29/87), 

Virginia 

Paterson 
(6/15/87), 
New Jersey 

Pinckney 
(5/29/87), 
South Carolina 

Hamilton 
(6/18/87), 
New York 

Legislative 

Bicameral 

Voting based on 
money con¬ 
tributions or 
free population 
or both. 

Unicameral 

Each state one 
vote. 

Bicameral 

Each delegate 
and senator to 
have one vote. 

Bicameral 


Powers of Con¬ 
gress broad. 

Powers of Con¬ 
gress enlarged. 
States to col¬ 
lect taxes but 
Congress to act 
if states de¬ 
fault. 

Powers of Con¬ 
gress broad. 

Congress to have 
power to pass 
all laws deemed 
necessary to 
common de¬ 
fense and gen¬ 
eral welfare of 
Union. Senate 
alone to declare 
war, approve 
treaties and ap¬ 
pointments. 

Executive 

Single executive 
chosen by Con¬ 
gress for one 
term only. 

Plural executive 
chosen by Con¬ 
gress for one 
term only. 

President elected 
by Congress 
annually. 

President elected 
for life term by 
electors chosen 
by people with¬ 
in each state. 


Authority to 
execute laws. 

Authority to 
execute laws, 
appoint, direct 
military oper¬ 
ations. 


Powers include: 
veto, execution 
of laws, war, 
treaties, ap¬ 
pointments, 
pardons. 


Executive and “a 
convenient 
number” of the 
judiciary to 
form a Council 
of Revision to 
exercise a sus¬ 
pensive veto 
over acts of 
the national 
and state 
legislatures. 





1 For texts of these plans see Farrand, Record* . . vol. Ill, pp. 593-631. 
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Plans before the Constitutional Convention 1 — {Continued) 



Randolph 

(5/29/87), 

Virginia 

Paterson 
(6/15/87), 
New Jersey 

Pinckney 
(5/29/87), 
South Carolina 

Hamilton 

(6/18/87), 

New York 

Judicial 

Supreme and in- 

Supreme court 

A federal court. 

Supreme court 


ferior courts. 

only. Judges 

Admiralty 

appointed by 


Judges ap- 

appointed by 

courts might. 

president with 


pointed by 

plural exeeu- 

be established 

consent of Sen- 


Congress for 
life. 

tive for life. 

by Congress in 
each state. 
Judges ap¬ 
pointed for life. 

ate for life 
terms. Legis¬ 

lature given 
power to insti¬ 
tute courts in 
each state. A 
special court 
provided to 
hear contro¬ 
versies over 
territories aris¬ 
ing between 
United States 
and particular 
states. 

Federal- 

Federal govern¬ 

Acts of Congress 

Federal govern¬ 

State laws con¬ 

State 

ment to admit 

and treaties 

ment to admit 

trary to Con¬ 

Relations 

new states and 

“Supreme law 

! new states. 

stitution are 


guarantee re¬ 

of the respec- 

States pro¬ 

void. Gover¬ 


publican form 

tive states.” 

hibited from 

nors of states 


of government. 

Conflicting 

keeping troops 

appointed by 


Federal gov¬ 

state laws for¬ 

of war, enter¬ 

federal govern¬ 


ernment to 

bidden. Fed¬ 

ing into com¬ 

ment and have 


negative state 

eral executive 

pacts etc. 

veto over state 


laws incom¬ 
patible with 
the Union; also 
to use force 
against any 
state failing to 
fulfill its duty. 

to use force 
against non- 
cooperative 
states. 

State laws to 
be approved by 
federal legis¬ 
lature before 
becoming 
effective. 

legislation. 


»For texts of these plans see Farrand, Records . . ., vol. Ill, pp. 593-631. 


The Critical Period. —After endorsing the Virginia plan, the convention 
reconstituted itself (on June 18) to hear and consider the report of the 
committee of the whole. The next 5 weeks (until July 26) was the crucial 
period. On several occasions the convention appeared ready to go on the 
rocks. Martin of Maryland reported, on June 28, that it was on the verge 
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of dissolution, “ scarce held together by the strength of a hair/’ and Franklin 
proposed that the convention henceforth open its sessions with prayers. 
To this suggestion Hamilton and others thought that to start at that late 
date would bring on “some disagreeable animadversions” and lead the 
public to believe that the convention was split with dissension. Another 
delegate observed that the true cause was that the convention had no 
funds with which to hire a preacher. Whatever the reason, the suggestion 
was not followed, but the delegates nevertheless found ways of compromis¬ 
ing their differences. 

The Connecticut Compromise. —The Constitution has been referred to 
as a “bundle of compromises.” This is true, although some of the compro¬ 
mises were of more importance than others. The crucial question was, 
How could a government strong enough to meet the exigencies of the hour 
be erected which would not “swallow up” the states nor place the small 
ones at the mercy of the larger? The nationalists argued that since state 
sovereignty had been the fundamental weakness of the Articles, a new 
government to be strong must derive its authority directly from the people. 
Accordingly, they pleaded for representation proportionate in both houses 
to population or tax contribution or both. Small-state delegates, on the 
other hand, made it clear that they would never enter a union in which 
their identity and equality would be impaired. Said John Dickinson of 
Delaware, “W T e would sooner submit to a foreign power, than to submit 
to be deprived of an equality of suffrage, in both branches of the legis¬ 
lature, and thereby thrown under the dominion of the larger states.” 1 The 
solution of this impasse was an absolute prerequisite to further progress. 

Day after day the issue was debated until finally, as hope ebbed, Dr. 
Johnson of Connecticut renewed a suggestion previously made which led 
to a solution. Said he: 

The controversy must be endless whilst Gentlemen differ in the grounds of their 
arguments; Those on one side considering the States as districts of people composing 
one political Society; those on the other considering them as so many political 
societies. ... On the whole ... in some respects the States are to be considered 
in their political capacity, and in others as districts of individual citizens, the two 
ideas embraced on different sides, instead of being opposed to each other, ought to 
be combined; that in one branch the people , ought to be represented; in the other, 
the States. 2 

Several days later a committee of eleven, one from each state represented, 
was appointed to effect a compromise along the lines suggested by Dr. 
Johnson. They reported on July 5, and after 10 days more of bitter de¬ 
bate (on July 16) the convention agreed to representation in proportion 

1 Farrand, Records . . ., vol. I, p. 242. 

2 Ibid., vol. I, pp. 461-462. This was Madison’s rendition of Dr. Johnson’s remarks. 
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to population in the House of Representatives and equal representation of 
the states in the Senate with the proviso that all revenue bills must originate 
in the most popular house. Before giving full assent, however, the small- 
state delegations insisted on receiving some guarantee that once the new 
government was established, their equality in the Senate would not be 
changed. Accordingly, a provision was inserted in the amendment article 
(Article V) stating that no amendment might ever be made to the consti¬ 
tution which deprived any state of equal representation in the Senate 
without its consent. This became the only unamendable provision of 
the Constitution. 

The Three-fifths Compromise. —No less fundamental than the dispute 
between large and small states was one involving the economic interests 
of the sections. Underlying debate was a deep-seated conflict between the 
planting interests of the South founded on slave labor, and the commercial 
and industrial interests of the North. Having leaped the hurdle of rep¬ 
resentation, the question arose of whether slaves should be counted in de¬ 
termining the number of representatives each state should have and for 
apportioning direct taxes. There were six slave states, which for obvious 
reasons wanted the slaves counted for representation but not for deter¬ 
mining their share of direct taxes. Northern delegates contended that it 
was unfair to include them for representation inasmuch as slaves were not 
in law and fact equal with freemen. Moreover, to count them equally 
would make it possible for Southern states to increase their representation 
by the mere expedient of importing more slaves. Naturally Northern 
delegates wanted slaves counted when allocating quotas for direct taxes. 
In the end, Southern delegates agreed to a provision whereby three-fifths 
of all slaves would be counted in apportioning representatives provided 
they would be counted similarly when apportioning direct taxes. 1 

Commerce and Slave-trade Compromise. —Sectionalism showed itself 
on still another question of importance. Delegates from New England 
and the middle states where manufacturing, trade, and shipping interests 
were dominant came to the convention determined to see that the central 
government was given adequate powers to regulate interstate and foreign 

*The Fourteenth Amendment, adopted after the Civil War (1868), modified this 
compromise provision by requiring that all persons, Negroes as well as white, should 
be counted when determining the number of representatives to which each state was 
entitled. While the Fourteenth Amendment said nothing about changing the basis for 
apportioning direct taxes, the three-fifths ratio was rendered meaningless by the Thir¬ 
teenth Amendment which abolished slavery. 

There is reason to suspect that this compromise proved more advantageous to the 
North than to the South inasmuch as Southern states had their representation dimin¬ 
ished by the provision for a period extending from 1789 to 1860, whereas direct taxes 
were levied only four times prior to the Civil War and on each occasion they remained 
in effect for only a short time. See p. 365. 
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commerce. The planters of the South, however, were afraid that a gov¬ 
ernment with those powers would prohibit the importation of slaves and 
enter into commercial agreements with foreign states which would ad¬ 
versely affect their interests. Ultimately, Congress was given plenary 
power “to regulate commerce with foreign nations and among the several 
states,” and the President was empowered to negotiate treaties. The 
South was placated by two provisions: one declaring that the slave trade 
could not be prohibited for 20 years; the other requiring that treaties re¬ 
ceive the approval of two-thirds of the Senate before becoming effective. 
Although not a part of the compromise, insertion of the provision forbidding 
the taxation of exports helped to allay the fears of Southern delegates. 

Conclusion by the Convention of Its Labor. —By July 26 the larger Issues 
had been agreed upon and the substance of the future Constitution formu¬ 
lated into twenty-six resolutions. On the date mentioned, these were 
referred to a Committee of Detail consisting of five men. After the ap¬ 
pointment of this committee the convention recessed until Aug. 6 when it 
reassembled to receive the committee's report . For the next 5 weeks the 
convention labored day after day for 5 or 6 hours daily, discussing 
article by article, section by section. Finally, on Sept. 8, a Committee 
on Style was appointed to “revise the style of and arrange the articles 
which had been agreed to by the house.” The committee arranged the 
document in its present form (excepting the amendments) and on Sept. 13 
reported its handiwork written in the handwriting of its chairman, Gouver- 
neur Morris. The Constitution was formally adopted on the fifteenth and 
2 days later the signatures of thirty-nine of the delegates present—all but 
Gerry, Mason, and Randolph 1 —were attached whereupon the convention 
adjourned. 

Sources of the Constitution.— For a long time there was a tendency in 
the United States to regard the Constitution as a new invention in political 
science. This impression was conveyed by the famous remark of the great 
English statesman William Gladstone when he observed that “as the 
British Constitution is the most subtle organism which has proceeded from 
progressive history, so the American Constitution is the most wonderful 
work ever struck off at a given time by the brain and purpose of man.” 
Instead of having been “struck off at a given time,” it had its roots deep 
in the past and, while containing some novel features, it is the embodiment 
of many antecedents. 

In fact, there was little in the Constitution that was new. The men 
who wrote the document were familiar with the governments of antiquity, 
the English Constitution, and the governments of western Europe. They 

1 These men were in agreement with mo6t of the Constitution but believed provision 
should have been made for a second convention to discuss criticisms and suggestions 
made during the process of ratification. 
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were also familiar with the political writings of the period, the most out¬ 
standing of which were Blackstone’s Commentaries on the Laws of England, 
John Locke’s Two Treatises on Government , Montesquieu’s Spirit of Laws, 
and Rousseau’s Social Contract . Moreover, they were saturated with the 
revolutionary literature that some of their contemporaries, including some 
of those in attendance at the convention, helped to write and disseminate. 

Of more immediate importance, however, were the records and experi¬ 
ences of the Continental Congress, the Articles of Confederation, the state 
constitutions adopted after 1775, and the colonial charters and govern¬ 
ments. Indeed, several students have found words and phrases in Ameri¬ 
can colonial and revolutionary documents that are identical with or similar 
to virtually every provision of the Constitution. 1 It is instructive to com¬ 
pare these phrases from the Articles of Confederation and the Constitution: 


Articles 

Congress shall have the power of 
“making rules for the government 
and regulation of the said land 
and naval forces. . . .” 

Congress shall have the power of 
“fixing the standard of weights 
and measures throughout the 
United States.” 

“Nor shall any person holding any 
office of profit or trust under the 
United States, or any of them, ac¬ 
cept of any present, emolument, 
office or title of any kind whatso¬ 
ever from any king, prince, or for¬ 
eign state; nor shall the United 
States in Congress assembled, or 
any of them, grant any title of 
nobility.” 


Constitution 

Congress shall have power “to make 
rules for the government and reg¬ 
ulation of the land and naval 
forces.” 

Congress shall have power to “fix 
the standard of weights and meas¬ 
ures.” 

“No title of nobility shall be granted 
by the United States; and no per¬ 
son holding any office of profit or 
trust under them shall, without 
the consent of the Congress, ac¬ 
cept of any present, emolument, 
office, or title, of any kind what¬ 
ever, from any king, prince, or 
foreign state.” 


Compare also certain provisions in the constitution of Massachusetts 
with those of the Constitution: 2 


1 See especially, Breckinridge Long, Genesis of the Constitution of the United States of 
America (New York: Macmillan, 1926), pp. 223#; Sydney G. Fisher, The Evolution of 
the Constitution of the United States (Philadelphia: Lippincott, 1897). passim; Charles E. 
Stevens, S<yurces of the Constitution of the United States (New York: Macmillan, new ed., 
1894), passim; Warren, op. tit., pp. 31-32; Robert L. Schuyler, The Constitution of the 
United States: An Historical Survey of Its Formation (New York: Macmillan, 1923) 
pp. 153-161. 

2 Warren, op. tit., pp. 31-32. 
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Massachusetts 

“We . . . the people of Massachu¬ 
setts . . . do . . . ordain and estab¬ 
lish the following ... as the Con¬ 
stitution of the Commonwealth of 
Massachusetts. ’ ’ 

“Judgment shall not extend further 
than to removal from office and 
disqualification to hold or enjoy 
any place of honor, trust, or profit 
under this Commonwealth; but 
the party so convicted shall be, 
nevertheless, liable to indictment, 
trial, judgment and punishment, 
according to the laws of the land.” 

“All money bills shall originate in 
the House of Representatives; but 
the Senate may propose or concur 
with amendments as on other 
bills.” 1 


Constitution 

“We, the people of the United 
States ... do ordain and establish 
this Constitution for the United 
States of America.” 

“Judgment. . . shall not extend fur¬ 
ther than to removal from office 
and disqualification to hold and 
enjoy any office of honor, trust or 
profit under the United States; 
but the party convicted shall, 
nevertheless, be liable and sub¬ 
ject to indictment, trial, judg¬ 
ment and punishment according 
to law.” 

“All bills for raising revenue shall 
originate in the House of Repre¬ 
sentatives; but the Senate may 
propose or concur with amend¬ 
ments as on other bills.” 


The Constitution was not, therefore, “solely the product ” of the “creative 
wisdom” of the founding Fathers. Rather, it is more accurate to say the 
Constitution was a digest of the most- approved principles and provisions 
of the charters of government with which the authors of the Constitution 
were intimately acquainted. 


THE CAMPAIGN FOR RATIFICATION 

Overcoming of Weaknesses of Articles. —Since the sole purpose for 
which the convention was called was for revising and improving the Articles, 
and the Constitution begins by referring to a “more perfect union,” one 
might inquire as to how weaknesses of the Articles were overcome. The 
weaknesses and changes are made clearer by setting them forth in parallel 
columns. 

Weaknesses of the Articles How Overcome by Constitution 

1. States were sovereign. 1. People of the whole nation were 

made sovereign. A federal union 
was created from which secession 
was impossible and the Federal 
Constitution and laws were made 
the supreme law of the land. 

1 The constitutions of seven other states contained the same statement. Ibid. 
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Weaknesses of the Articles 
2. No independent executive. 


3. No federal courts. Federal laws 
enforced by state courts. 


4. No power to collect taxes. 

5. No power over interstate and for¬ 
eign commerce. 


6. Congress an assembly of dele¬ 
gates chosen by state legislatures 
who were expected to vote as in¬ 
structed and could be recalled. 


7. Articles could be amended only 
by consent of all the states. 

8. Congress had only specifically 
delegated powers. 

9. Central government could not 
act directly upon people. 


How Overcome by Constitution 

2. Article II provides for president 
chosen indirectly by the voters. 
President is given “the executive 
power”; he is made Commander 
in Chief of the Army and Navy, 
and may take all steps necessary 
to see that laws are faithfully 
executed. 

3. Separate system of federal courts 
provided by Article III with au¬ 
thority to enforce federal laws 
and annul state laws inconsistent 
with Federal Constitution or 
laws. 

4. Article I, Section VIII, empowers 
Congress to “ lay and collect taxes, 
duties, imposts and excises.” 

5. Article I, Section VIII, gives 
Congress power to regulate com¬ 
merce with foreign nations, 
among the several states and 
with Indian tribes. 

G. Congress composed of representa¬ 
tives who have definite tenure and 
can act in any manner they 
choose. House of Representa¬ 
tives chosen by direct vote of 
people, Senate by state legisla¬ 
tures (now direct popular vote). 

7. Can be amended with approval 
of three-fourths of states. 

8. Congress given implied powers 
as well as delegated. 

9. Central government exercises its 
powers directly upon the people 
and concurrently with state gov¬ 
ernments. 


Ratification Procedure. —The convention had been called to consider 
and suggest amendments to the Articles. Had the Articles been followed, 
it would have been necessary for Congress to consider and approve all the 
changes contained in the new Constitution and then refer them to the states 
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to be approved by the legislature of every state before going into effect. 
Rather than follow this procedure the convention recommended one that 
was without legal sanction. It placed in the body of the Constitution 
itself (Article VII) a provision declaring that ratifications by conventions 
of the people of nine states should be sufficient for the establishment of 
the Constitution. The document was then sent to the Confederate Con¬ 
gress with the advice that the Congress should approve it, then refer it to 
the state legislatures which, in turn, should pass it along to conventions 
of the people in each state. It was also suggested that when nine con¬ 
ventions had approved, Congress should take steps to put the new govern¬ 
ment into operation and then go out of existence. 1 Of this action on the 
part of the convention Professor Burgess wrote: 

What they [the convention] actually did, stripped of ail fiction and verbiage, 
was to assume constituent powers, ordain a Constitution of government and of 
liberty, and demand the plebiscite thereon, over the heads of all existing legally 
organized powers. Had Julius or Napoleon committed these acts, they would 
have been pronounced coups d'etat. Looked at from the side of the people exer¬ 
cising the plebiscite , we term the movement revolution. 2 

Several considerations prompted this presumptuousness on the part of 
the convention. The nationalists had triumphed at the convention and 
they wanted to eliminate as many obstacles to acceptance as possible. 
Their greatest fear was that one or two state delegations in the discredited 
Congress would stymie action there or that one or two state legislatures 
would obstruct ratification. That this was a real danger is evident when 
it is recalled that Rhode Island had not been represented at the convention, 
most of the New York delegation had left the convention partly as a pro¬ 
test against its proceedings, and a number of delegates had spoken in 
opposition to the Constitution itself and the proposed method of ratifi¬ 
cation. Accordingly, the only chance of success was to hope that Congress 
would obediently refer the new Constitution to the states and that at least 
nine of them would provide for conventions. Besides improving the 
possibility of adoption, reference to conventions elected by the voters 
especially for the purpose of considering the Constitution would give greater 
validity to the words “ We the people . . . do ordain and establish this con¬ 
stitution.^ It would also serve to emphasize the outstanding difference 
between the Constitution and the Articles, viz., that this was a union of 
the people and not of the states. The gravity of the emergency, they 
believed, justified circumvention of the Articles. 

1 Beard, The Supreme Court and the Constitution , pp. 99-100; John W. Burgees, 
Political Science and Comparative Constitutional Law (Boston: Ginn, 2 vols., 1902), 
vol. I, p. 105. 



50 


THE AMERICAN FEDERAL GOVERNMENT 


Federalists and Antifederalists.—The contest over adoption of the Con¬ 
stitution split leaders and the populace into two factions: the Federalists, 
who favored ratification, and the Antifederalists, those who opposed it. 
The contest was intense and bitter. For the most part, the campaign for 
ratification was led by those who had attended the convention. Popular 
support came largely from the more populous sections along the seaboard 
and from groups interested in finance, manufacturing, trade, and shipping. 
The Federalists had talent, wealth, and professional abilities on their side 
and they spent freely to educate the public and influence convention 
delegates. 1 

Conspicuous among the leaders of the Antifederalists were some of the 
“Old Patriots” of the Revolution including Patrick Henry, Richard Henry 
Lee, Samuel Adams, George Mason, and Elbridge Gerry. Their followers 
were chiefly back-country pioneers and small farmers who distrusted the 
“upper” classes and had few resources with which to support a campaign. 
Generally speaking, Dr. Beard writes, they “could do nothing but gnash 
their teeth.” 2 They were further weakened by property-holding and tax- 
paying qualifications for voting. Moreover, they labored under the diffi¬ 
culty of getting country voters out in late fall and winter to vote in town 
or county elections. 

Criticisms of the Proposed Constitution.—The Federalists dwelt upon 
the weaknesses of the Articles and labored to convince the people that the 
choice before them was the proposed Constitution or anarchy, chaos, and 
possibly civil war. Meanwhile, complaints were heard concerning almost 
every provision of the proposed document. The pious complained that 
the Constitution nowhere recognized the existence of God. Many who 
otherwise favored a stronger government strenuously objected to the fact 
that they were being asked to accept or reject the document with no op¬ 
portunity of amending it prior to taking final action. Others opposed 
because the convention had exceeded its instructions and recommended 
adoption contrary to the method required by the Articles. Many con¬ 
tended that the President would become a monarch since he could serve 
for an indefinite number of terms. 

Patriots like Patrick Henry, Richard Henry Lee, and others, noting 
that the document contained no bill of rights, dwelt upon dangers to 
liberty. The courts, it was feared, would usurp the powers and functions 
of state judiciaries. Paper money advocates feared the central govern¬ 
ment would upset the gains they had made through their state govern¬ 
ments. Southerners were afraid the commercial interests of the North 
might dominate the Congress and use the treaty, tax, and commerce 

1 Beard, An Economic Interpretation of the Constitution of the United States , pp. 251- 

252. 

2 Beard, The Supreme Court and the Constitution f p. 102. 
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powers in a manner detrimental to their sectional interests. Northerners 
made a moral issue out of concessions made to the slave trade; while resi¬ 
dents of larger states argued that too much had been conceded the small 
states. In general, the most persistent theme was that the states would 
be destroyed and the central government would become a tyrannical over- 
lord. To offset these objections the Federalists yielded to the extent of 
promising the addition of a bill of rights as soon as the new government 
was organized. Without this concession the Constitution could never 
have been adopted. 1 

Ratification Completed. —Immediately upon the adjournment of the 
convention on Sept. 15, the document was sent to Congress, which was then 
meeting in New York City. There it was received without enthusiasm. 
After all, it was expecting a great deal to ask Congress “to light its own 
funeral pyre,” as Bancroft has said. Nevertheless, Congress obediently 
(on Sept. 28, 1787) adopted a resolution transmitting it to the state legis¬ 
latures to be submitted by them to state conventions. One state after 
another then enacted legislation authorizing the election of delegates to 
attend the conventions. 

Voters in most of the states went to the polls to choose delegates during 
the fall and winter of 1787-1788. The number of delegates attending the 
state conventions varied from about 30 in Delaware to about 355 in Massa¬ 
chusetts. Delaware, one of the small states that had been appeased by 
the Connecticut Compromise, was the first to ratify. Others ratified in 
the following order and by the division of votes mentioned: 

1. Delaware, Dec. 7, 1787; unanimous. 

2. Pennsylvania, Dec. 12, 1787; 46-23. 

3. New Jersey, Dec. 19, 1787; unanimous. 

4. Georgia, Jan. 2, 1788; unanimous. 

5. Connecticut, Jan. 9, 1788; 128-40. 

6. Massachusetts, Feb. 6, 1788; 187-168. 

7. Maryland, Apr. 28, 1788; 63-11. 

8. South Carolina, May 23, 1788; 149-73. 

9. New Hampshire, June 21, 1788; 57-46. 

10. Virginia, June 25, 1788; 89-79. 

11. New York, July 26, 1788; 30-27. 

12. North Carolina, Nov. 21, 1789; 184-77. 

13. Rhode Island, May 29, 1790; 34-32. 

The Campaign for Ratification in Virginia and New York. —Note that 
nine states, sufficient to make the Constitution effective, had ratified by 

1 For further discussion of the Bill of Rights see Chap. 7. The moat important 
source dealing with discussion of the proposed constitution is Jonathan Elliot, Debates 
in the Several State Conventions on the Adoption of iht Federal Constitution (Washington: 
printed by the editor, 5 vols., 2d ed., 1836-1845). 
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the middle of June, 1788, but two of the largest states, Virginia and New 
York, were not among them. Everyone recognized the necessity of their 
adherence if the new union was to be successful; hence all eyes were upon 
the conventions in those states. The debate in the Virginia convention 
was one of the most celebrated in our history. Patrick Henry led the 
opposition, exclaiming and expostulating “in a turbulent stream of rheto¬ 
ric. ,n He was supported in the convention by such celebrities as George 
Mason, William Grayson, and James Monroe; while outside, Richard 
Henry Lee worked sedulously against adoption. It was no easy task to 
engage such a brilliant orator as Patrick Henry in forensic combat, but 
Madison did so and once more distinguished himself. Of him during this 
contest Professor McLaughlin has written: 

Madison was the active leader of the Federalist forces, and he led them well; his 
temper was never ruffled nor his reason clouded. A careful study of Henry’s 
brilliant oratory leaves one in wonder that day after day his fervid exclamations 
were answered with imperturbable calmness and placid good sense. Madison had 
none of the graces of oratory; he was small and unimpressive; his manner seemed 
at times to betoken irresolution; when he rose to speak, his voice was low, and he 
stood hat in hand as if he had just come in to give a passing word of counsel. But 
he knew w’hat he was talking about, he was prepared to speak, and he did not 
envelop his thought in ornamental rhetorical wrappings. 2 

Madison was ably supported by John Marshall, then a young man of 
thirty-two, and Edmund Randolph. Although the latter was one of the 
three who had refused to sign the Constitution, he had since been won over 
to the Federalist cause. Washington was not a delegate, but his influence 
was great. The Federalists prevailed by a majority of ten votes but not 
without promising the addition of a bill of rights. 

Likewise, in New' York the campaign was intense and bitter and the 
outcome doubtful. When the Constitution was published the opposition 
was at first overwhelming. To overcome this opposition Alexander 
Hamilton induced James Madison and John Jay to unite with him in 
publishing a series of anonymous essays defending the new instrument and 
urging the necessity of its adoption. Gouverneur Morris was asked to 
join, but declined. During the winter of 1787-1788—before the convention 
met in Albany—seventy-seven essays appeared in the New York press 
entitled “The Federalist” and signed first “a Citizen of New York,” then 
“Publius.” These, together with eight others (making a total of eighty- 
five), were later published in book form under the same title. 3 These 

1 Andrew C. McLaughlin, The Confederation and the Constitution , 1783-1789 (New 
York: Harper, 1905), p. 300. 

2 Ibid. 

* The Federalist has appeared in more than thirty editions. The best for present use 
are those by Henry C. Lodge (New York: Putnam, 1888), and Paul L. Ford (New York: 
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essays did much to win support for the Constitution in New York and have 
since been considered the ablest exposition of the principles underlying 
the Constitution as well as one of the world’s greatest treatises on govern¬ 
ment. After 5 weeks of acrimonious debate, the New York Convention 
ratified the Constitution by the narrow margin of three votes, and then only 
upon condition that a bill of rights be added at the earliest possible moment. 

Extent of Popular Participation in Adoption of the Constitution. —The 
Constitution begins by saying “We, the people ... do ordain and estab¬ 
lish this Constitution. . . .” and much has been said about popular sover¬ 
eignty. While this is undoubtedly true in a juristic or legal sense, it is 
nevertheless an exaggeration of what actually occurred. Actually, com¬ 
paratively few people participated directly in the adoption of the Consti¬ 
tution. The suggestion of calling a constitutional convention was not 
submitted to popular vote. Delegates to the Philadelphia Convention 
were not elected by the voters but, rather, appointed by the legislatures 
and governors. Finally, the Constitution was not submitted to the voters 
for popular approval. The only point at which the voters were allowed to 
participate directly was in choosing delegates to attend the state con¬ 
ventions which ratified the Constitution. 

Even so, only a few' people—estimated at 160,000—participated in the 
choice of delegates. Of these probably not more than 100,000 favored 
adoption. Indeed, historians are inclined to believe that the Constitution 
would have failed of adoption had it been submitted to popular referendum. 1 

THE “MORE PERFECT” UNION 

Organization of National Government.— The addition of Virginia and 
New York brought eleven states under the “new* roof,” whereupon the 
old Congress took steps looking toward the establishment of the new' gov¬ 
ernment. 2 On Sept. 13, 1788, Congress chose New' York as the capital 
city and designated the first Wednesday in January as the day for the 
choice of presidential electors by the states, 3 the first Wednesday in Feb- 

Holt, 1898). A popular inexpensive edition was published by Random House, Inc., 
New York, in the Modern Library Series, 1937. 

1 Beard, An Economic Interpretation of the Constitution of the United States , pp. 249-252. 

2 The formal organization of the old Congress was maintained until May 2, 1789, 
but for lack of a quorum it transacted no official business after the preceding October. 

3 Electors were chosen in two of the states, Virginia and Maryland, by direct vote of 
the people as is done now. Massachusetts selected two electors at large by direct vote 
and added eight more chosen by the legislature from twenty-four names sent up by the 
eight congressional districts. In seven other states selections were made by the legis¬ 
latures. Three states named no electors: Rhode Island and North Carolina because of 
their failure to ratify the Constitution, and New York because of the inability of its 
legislature to come to an agreement. Asa E. Martin, History of the United States (Boston: 
Ginn, 2 vols., 1928), vol. I, p. 85. 
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ruary as the day upon which electors would meet in their respective states 
and vote for President, and the first Wednesday in March for the inaugu¬ 
ration of the new government. Electors were appointed and met accord¬ 
ingly, twenty-two senators and fifty-nine representatives were duly elected, 
and the first Congress assembled on Mar. 4, 1789, in Federal Hall on 
Wall Street. Because a quorum was lacking, no business was transacted 
until Apr. 6. Then the electoral votes were counted by the president 
of the Senate before a joint session of Congress. George Washington 
was found to have been elected President by unanimous vote and John 
Adams Vice-President by a substantial majority. After a historic trip 
from his home at Mount Vernon to the new capital, Washington was 
inaugurated on Apr. 30. Immediately the new Congress proceeded to the 
task of creating and defining the powers, duties, and jurisdiction of the 
administrative and judicial branches of government, while the new presi¬ 
dent concerned himself with the selection of persons to fill the numerous 
offices. The promised bill of rights was proposed on Sept. 25, 1789. North 
Carolina ratified the Constitution in November, and Rhode Island did 
likewise in the following May after Congress had threatened to deprive her 
of the privilege of trading with the Union and secession had been threat¬ 
ened by several counties in which Federalist sentiment was strong. 
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Chapter 4 

CONSTITUTIONAL PRINCIPLES AND METHODS OF CHANGE 


The constitutional fathers, fresh from a revolution, did not forge a politi¬ 
cal strait-jacket for the generations to come. 

Justice Murphy in Schneiderman v. United States. 1 

The Constitution was not a revolutionary document but was designed 
to establish what was regarded then as a strong central government. The 
document itself is brief and contains little detail as compared with state 
constitutions. Its provisions are built around several fundamental prin¬ 
ciples deemed of crucial importance to those responsible for its drafting 
and adoption. Although the principles remain, the Constitution has been 
by no means static. This chapter reviews fundamental features and 
methods by which the Constitution has been adapted to changing 
conditions. 


PRINCIPLES 

Popular Sovereignty. —Sovereignty, or the authority and power to com¬ 
mand and coerce all others, resides somewhere in every fully developed 
national state. During the Colonial period, the King and Parliament of 
England were sovereign; during the Revolution, Britain's sovereignty was 
suspended, the colonists claiming that they themselves were supreme; 
under the Articles of Confederation, ultimate authority was reposed in 
each of the thirteen states. But adoption of the Constitution transferred 
sovereignty to the people of the country. The preamble declares that 
“We the People of the United States ... do ordain and establish this 
Constitution for the United States of America/' and the presumption of 
popular sovereignty runs throughout the document. Accordingly, when 
a sufficient number of qualified voters act in unison, there is no legal limit 
to their power. They reign in the American political world, said De 
Tocqueville, “as the Deity does in the Universe." 

Sovereignty in the People of the Whole Nation .—Although the principle 
itself is clear enough, several controversies have arisen over its application. 
The first and most troublesome arose between the advocates of States' 
rights and the nationalists. Admitting that the people were sovereign, 
the advocates of States' rights, of whom John C. Calhoun was the foremost 
and most capable spokesman, insisted that it was the people in each state 
who had ultimate legal authority. This meant, for example, that if the 

1 320 U.S. 118 (1942). 
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people of a particular state wished to withdraw from the Union, they had 
the legal right to do so. The nationalists, on the other hand, claimed that 
it was the people of the whole nation irrespective of state lines who were 
sovereign. If this theory prevailed, the people of a particular state did 
not have final authority over their affairs; but, rather, their will was but 
a small segment of the whole and as such was subject to control by all the 
people of the nation. The Civil War settled the argument in favor of the 
nationalists. In consequence, sovereignty rests in the people of the several 
states, taken collectively. 

Sovereignty in Only Some of the People . — Another controversy revolves 
around the nature of the franchise. The people are sovereign, yes. But 
which people, and how many of them? The courts have held that the 
word “people” as used in the preamble is synonymous with “citizens”; 1 
hence, aliens and nationals do not share sovereignty. But how many 
citizens exercise the rights of sovereignty? In practice, only those who 
vote or, at most, all those who are eligible to vote. But suppose that only 
a few are eligible to vote, as was the case during the formative years of the 
nation. Is the minority that holds political power obliged to extend the 
suffrage to the masses? The answer to this question is that at any given 
time sovereignty legally resides in that body of qualified voters who are 
competent to participate in amending the Constitution; voting is a privi¬ 
lege to be extended at the discretion of those who presently exercise power; 
the unenfranchised have no legal right to vote. Thus, youths under 
twenty-one, Negroes before the Civil War, women before they were en¬ 
franchised, and millions of others who fail to qualify for voting are not 
among the “people” in whom sovereignty resides. 2 

Popular Sovereignty and the Right to Revolt .—A third controversy, 
which is still heard, revolves around the question of whether the people 
have a legal right to revolt. Logically, if the voters are sovereign, it 
would seem that they can do anything they please whether by peaceful 
means or otherwise. Being reasonable and peace-loving people, they will 
normally use existing political machinery to express their will. But sup¬ 
pose only a few possess the franchise and will not enact legislation to en¬ 
franchise the masses. Or suppose that the Administration in power acts 
dietatorially, suppressing liberties, and otherwise ignoring the Constitution. 
What then? Have the people, or groups of them, the right to revolt? 

Opinion is sharply divided on this thorny question. During the early 

1 United States Senate, The Constitution of the United States of America (annotated), 
Sen. Doc. 232, 74th Cong., 2d Sees. (Washington: Government Printing Office, 1938), 
p. 75. 

2 Edward M. Sait, Political Institutions , A Preface (New York: Appleton-Century, 
1938), p. 143; Thomas M. Cooley, A Treatise on the Constitutional Limitations Which 
Rest upon the Legislative Power of the States of the American Union (Boston: Little, 6th 
cd., 1890), pp. 39-40. 
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years of the republic, the right of revolution was staunchly defended, doubt¬ 
less in justification of the revolt from England, but also because it accorded 
with the democratic theory that pervaded the political atmosphere of the 
time. Typical of the expressions were the words of the Declaration of 
Independence which ran: 

We hold these truths to be self-evident. . . . That whenever any Form of Gov¬ 
ernment becomes destructive of these ends, it is the Right of the People to alter 
or to abolish it, and to institute new Government, laying its foundation on such 
principles and organizing its powers in such form as to them shall seem most likely 
to effect their Safety and Happiness. 

As memory of the Revolution dimmed, however, less emphasis came to 
be placed upon the right of revolution and more upon the right of existing 
governments to maintain law and order. In one of the few pronounce¬ 
ments upon the subject, the Supreme Court took the position that a state 
was justified in using as much military force as was necessary to put down 
an armed insurrection too strong to be controlled by the civil authority. 1 
Another learned authority has said that, though the people are sovereign 
and may change or abolish their governments, yet this control “must be 
exercised in the legitimate mode previously agreed upon.” 2 According to 
him, any attempt on the part of any group, “to interfere with the regular 
working of the agencies of government at any other time or in any other 
mode than as allowed by existing law . . . would be revolutionary in char¬ 
acter, and must be resisted by the officers who, for the time being, represent, 
legitimate government.” 3 This view, though at variance with theory and 
the utterances of early American statesmen, is undoubtedly the one that 
would be acted upon by the Federal, state, and local governments if any 
sought to express their supposed right of revolution. 4 

A Federal System. —As noted on page 8, a state may be organized on a 
unitary basis, or as a confederation, or as a federal union. The circum¬ 
stances existing in 1787 precluded consideration of a unitary system; the 
only choice lay between continuing and strengthening the confederation 
or building a federal union. By heroic efforts, a plan was devised which 
retained the states as integral units while welding the entire population 
into a powerful unit for dealing with matters of national concern. 

Though there was much doubt in the minds of people living at the time 

1 Luther v. Borden, 7 Howard 1 (1849). This case grew out of Dorr’s Rebellion in 
Rhode Island in 1842. The rebellion occurred as a result of the unwillingness of the 
established government to extend the suffrage to a greater number of people. 

2 Cooley, op. cit ., p. 747. 

8 Ibid . 

4 For a fuller discussion see William F. Willoughby, The Government of Modem States 
(New York: Appleton-Century, rev. and enl. ed., 1936), pp. 274-279; Kdwin Mims, Jr., 
The Majority of the People (New York: Modern Age, 1941), Chaps. I and II. 
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of the adoption of the Constitution about the practicability of a federal 
union, their fears were ill-founded. The American federal union, though 
severely strained by the Civil War, has stood the test of over a century 
and a half. It stands today as the oldest federal union in existence. So 
successful has it been that many other countries have followed the American 
model, and a number of people now visualize a postwar world organized 
on a federal basis. 1 

Federal Supremacy. —In a federal system, jurisdictional conflicts are 
bound to arise between the central and regional governments. Experience 
demonstrates that when such conflicts arise federal law must be paramount 
or the interests of the people of the nation will be at the mercy of the 
inhabitants of individual states. Realizing this, the founding Fathers 
never doubted the necessity of subordinating state laws to those of the 
Federal government if and when the two came into conflict. Accordingly, 
they stipulated that the Federal Constitution, acts of Congress, and 
treaties were the “supreme law of the land/’ 2 When a conflict exists 
between federal and state law the matter is decided by federal courts. 

A Representative System. —The Constitution established a representa¬ 
tive democracy. Town meetings are still held in a few New England com¬ 
munities, and the referendum, initiative, and recall are used in a number 
of states. But, on the whole, American governmental institutions are run 
by representatives chosen directly or indirectly by the voters. This is 
especially true of the Federal government. As things stand, voters cannot 
initiate federal laws as they can in a number of states and cities. Nor 
can laws be enacted by referendums, although Congress can stipulate that 
refercndums may be used to help determine when certain legislative pro¬ 
visions will become effective. 3 Nor are voters permitted to vote to recall 
federal officers as may be done in some of the states. Indeed, on only 
three occasions does the electorate participate directly in federal affairs: 
viz., when voting for representatives, when choosing United States senators, 
and when voting for electors to choose the President and Vice-President. 
When these are chosen, all matters of government are left in their hands. 

Three proposals have been made in recent years for allowing more direct 
participation in policy formation. One contemplates the direct election 

1 This subject is fully discussed in Chap. 25. 

2 See also p. 88. 

8 This is provided in the Agricultural Adjustment Act wherein farmers must vote 
and approve by a two-thirds majority before marketing quotas become effective. See 
p. 788. This arrangement has been held by the Supreme Court not to be an illegal 
delegation of powers given to Congress. Currin v. Wallace, 306 U.S. 1 (1039); United 
States v. Rock Royal Cooperative, 307 U.S. 533 (1939). Advisory referendums are also 
apparently constitutional. Where these are used the legislature merely submits a pro¬ 
posal to the voters to determine public sentiment. After the referendums the legisla¬ 
ture is free to use its discretion about passing or rejecting the proposals voted upon. 
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of a President and Vice-President rather than election by the electoral 
college as at present. Another would require that constitutional amend¬ 
ments be submitted to popular referendum for ratification rather than to 
state legislatures or conventions as is now the case. The third proposes 
that the Constitution be amended to require a referendum vote before 
Congress can declare war except where the United States or a country in 
the Western Hemisphere is attacked. While there has been considerable 
sentiment in favor of each of these, none has been able to muster sufficient 
votes to pass the Congress. Whether the demand for more direct partici¬ 
pation in the determination of governmental policies will become more 
urgent will, doubtless, depend upon the degree of confidence the public 
continues to have in those whom they elect. 

Limited Government.—Government is admittedly a necessity, but it 
implies coercion and restraint. How to get enough governmental authority 
without creating an agency that will become abusive of liberty is a prob¬ 
lem as old as human society. Those who wrote and ratified the Consti¬ 
tution thought they had found an answer to the paradoxical question. 
(1) They assumed that the people were sovereign. (2) The organization 
and powers of their governments were set forth in written documents in 
language as plain as could be commanded. (3) After carefully stating 
what powers they w r ished the Federal government to exercise, they left all 
residual powders to the states or to the people. (4) The three branches of 
government were separated and made to operate w r ith elaborate checks 
and balances. (5) Both the Federal and state governments were specifi¬ 
cally forbidden to perform certain acts. (6) Individual and personal 
rights w r ere protected against invasion by either the Federal or state gov¬ 
ernments. (7) Pow r ers could be exercised only by elected officers or those 
duly appointed by officials who had been chosen by the voters. And 
(8) it was provided that amendments could not be added to the Con¬ 
stitution unless desired by an overwhelming majority of the voters. 

American governments, the states in particular, have frequently ignored 
injustices perpetrated by groups of citizens against races and minorities, 
and they themselves have occasionally been guilty of violating human 
liberties. On the whole, how ever, the record is a good one. 1 

Recent years have witnessed a decline in emphasis upon keeping govern¬ 
ment limited in favor of sentiment for bigger and stronger governments. 
The industrial revolution, wars, and depressions have created conditions 
that lead many to fear their consequences more than they do strong gov¬ 
ernment. To these people government has become the champion and 
protector of the common man. Although insisting upon governmental 
respect for personal rights, many of the new schools look with impatience 
upon other traditional restraints that impede prompt enactment of welfare 

1 See also Chap. 7. 
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programs. This poses the crucial question of whether American govern¬ 
ments can continue to meet recurring crises, provide the manifold services 
expected of them, and still avoid becoming dictatorial and tyrannical. 
British and American experience suggests that this can be done, although 
even there prolonged emergencies tend to weaken the bulwarks of personal 
liberty and democratic control. 

Separation of Powers. —The three powers (or branches) of government 
may be united or separated. Where the parliamentary form exists, parlia¬ 
ment is the central agency; the real executive, which is the prime minister 
and his cabinet, is selected by parliament from its own membership; and 
the courts are subordinate to the will of the legislature. Where dictator¬ 
ships exist, powers are either united in the executive branch or, although 
technically separated, they are completely subordinate to the executive. 
Where powers are separated, each branch has its own powers and preroga¬ 
tives the exercise of which serves to restrain the other branches, thus 
creating a check-and-balance system. The latter has long been considered 
a safeguard against tyranny. 

Colonial statesmen had read about the separation of powers in writings 
of the Englishman John Locke and the Frenchman Montesquieu , 1 and 
their experience with autocratic British kings and colonial governors made 
them receptive to the theory. Consequently, it was incorporated into 
every one of the state constitutions adopted during the Revolution. 
A classic expression of the doctrine is found in the constitution of 
Massachusetts: 

In the government of this commonwealth, the legislative department shall 
never exercise the executive and judicial powers, or either of them: the executive 
shall never exercise the legislative and judicial powers, or either of them: the 
judicial shall never exercise the legislative and executive powers, or either of them: 
to the end that it may be a government of laws, and not of men. 2 

In view of the widespread distrust of political power generally and of a 
national government in particular, it was inevitable that powers should be 
separated in the new Constitution. 

Constitutional Basis of Separation of Powers .—Unlike the constitution 
of Massachusetts, quoted above, the Federal Constitution does not state 
categorically that the powers are and must remain separated. That they 
are separated is because of language used in creating the three branches: 
Article I begins by saying, “All legislative powers herein granted shall be 
vested in a Congress.” Article II begins with the statement that “The 
executive power shall be vested in a President. ,, And Article III states 

1 P. 46. 

2 The Constitution of 1780 as reprinted in The Constitution of the Several States o] 
the Union and the United States (New York: Barnes), p. 89. 
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that “ The judicial power . . . shall be vested in one Supreme Court, and 
in such inferior courts as Congress may from time to time ordain and 
establish .” 1 This inclusive and exclusive language, coupled with the fact 
that the powers are set forth in three different articles, provides the con¬ 
stitutional basis for their separation. 

Checks and Balances. —Separation of powers is implemented by an 
elaborate system of checks and balances. To mention only a few: Congress 
is checked by the requirement that laws must receive the approval of both 
houses, by the President’s veto, and by the power of judicial review of the 
courts. The President is checked by the fact that he cannot enact laws, 
that no money may be spent except in accordance with appropriations 
made by law, that Congress can override his veto, that he can be impeached, 
that treaties must be approved and appointments confirmed by the Senate, 
and by judicial review. The judicial branch is checked by the power 
retained by the people to amend the Constitution, by the power of the 
President with the advice and consent of the Semite to appoint judges, 
by the fact that judges can be impeached, and by the fact that Congress 
can determine the size of courts and limit the appellate jurisdiction of both 
the Supreme Court and inferior courts. 

Criticisms of Separation of Powers .—While the doctrine of separation 
of powers has many apologists, it also has its critics. Some think that in 
spite of their formal separation there are too many ways whereby one or 
more of the branches acquires too much influence. Thus, the complaint 
is heard that the President by use of the radio, movie, press conference, 
patronage, and a widespread bureaucracy has acquired the ability to 
dominate Congress, to administer justice by the substitution of admin¬ 
istrative adjudication, or by the exercise of undue influence over judi¬ 
cial decisions. Others complain because of legislative interference with 
administration. Still others think the courts have usurped authority 
which properly belongs to Congress and the President,. Although there is 
some truth in each of these contentions, and certain corrections might well 
be made , 2 the fact is that it would be impossible to devise a workable 
governmental system without a considerable number of interrelationships 
between the three branches. Moreover, existing checks and balances do 
tend to restrain, with the result that over a period of time each of the three 
branches tends to “hold its own” in relation to the others. 

Another group of critics decries separation of powers because it tends 
toward frustration of leadership and produces stalemates. They point to 
the British system where the three branches are united under Parliament 
with responsibility for leadership resting in the prime minister and cabinet 
who are at all times accountable to Parliament. The opposite is true under 

1 Italics are the authors’. 

2 See, for example, pp. 328, 454. 
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the American system, where the President may be of one political persuasion 
and Congress of another, with the result that little may be accomplished. 
Even where the Presidential and congressional majorities are of the same 
party, leadership is difficult. Members of Congress are likely to be preju¬ 
diced against executive initiative because the President is not one of them. 
The President and his cabinet cannot defend their policies on floors of the 
House and Senate. The executive may outline a budgetary plan only to 
see it emasculated by Congress. The President may negotiate treaties 
but a minority of the Senate can prevent their ratification. The President 
is charged with responsibility for effective administration but Congress 
can intervene and obstruct by withholding appropriations, by attaching 
riders to bills, by failing to confirm presidential appointments, or by in¬ 
sisting upon rewarding the friends and districts of congressmen. At the 
same time, critics insist, the courts may construe the Constitution so 
narrowly as to frustrate both the President and Congress. 

These possibilities do exist. At the same time there are factors that 
tend to unify powers. Most important is the political party. Another is 
the fact that the President may initiate legislation, send messages to 
Congress, defend measures before committees, appeal and maneuver for 
public support, labor with individual congressmen, and threaten to with¬ 
hold patronage. Meanwhile, if both the President and Congress persist, 
the courts can be brought to a more accommodating point of view, or if 
not, constitutional amendments can be sought. 

In spite of these unifying devices, comparison with the British form 
leads to the conclusion that effective leadership is less likely to exist in the 
United States, except possibly during emergencies. In the past, however, 
Americans have not been conspicuously desirous of executive leadership. 
Various proposals have been made to ensure greater presidential leader¬ 
ship but early enactment of any of them seems unlikely. But if the 
emphasis upon a positive governmental program that existed during the 
depression and war persists, the situation may change and bring with it 
modifications in the traditional patterns of checks and balances. 

Judicial Review. —The Constitution is silent on the important question 
of what would happen if the President, Congress, or the courts violated 
the Constitution. The President can, and often has, vetoed acts of Con¬ 
gress because he considered them in conflict with the Constitution. Like¬ 
wise, Congress can retaliate in many ways against a President who violates 
the Constitution. Both the President and Congress have ways of repri¬ 
manding federal courts whose conduct and decisions they consider contrary 
to the Constitution. These checks operate continuously, and usually 
without great publicity or discussion. But early in American history 
the courts undertook to declare acts of Congress unconstitutional and this 
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has occasioned violent controversy. Acceptance of the principle of judicial 
review has made the Supreme Court the most powerful judicial agency in 
the world. Several other countries have emulated American practice, but 
in none of them have the courts come to play such an important role as in 
the United States. 

Judicial Review Intended .—Because the Constitution does not specifi¬ 
cally grant the power of judicial review and the courts by their decisions 
have often irritated Congress, the President, and large sectors of the public, 
there has been much dispute over the courts’ right to exercise the preroga¬ 
tive. The controversy has caused intensive historical research to discover 
the origin of the practice and the intent of those who wrote the Consti¬ 
tution. The evidence reveals that judicial review as we know it emerged 
with the adoption of written constitutions by the American states after 
their break with England in 1776. 1 The evidence also reveals that a 
majority of those who attended the Constitutional Convention favored 
judicial review. 2 Why, then, was specific provision not made for it? 
The answer seems to be that the framers of the Constitution believed the 
power to be clearly enough implied from language used. 

Constitutional Basis for J udicial Review .—One of the pertinent provisions 
is found in Article VI which reads, in part, “This Constitution , and the 
Laws of the United States which shall he made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land. . . .” 3 Another relevant 
provision is Article III, Section 2, which says, “The judicial Power shall 
extend to all Cases, in Law and Equity, arising under this Constitution, the 
Laws of the United States, and Treaties made, or which shall be made, 
under their Authority. . . .” 

With these as background, the Supreme Court faced the issue for the 
first time in Marbury v. Madison. 4 Briefly, the facts were that Congress 
had provided in the Judiciary Act of 1789 that requests for writs of man¬ 
damus 5 might originate in the Supreme Court. On the night of Mar. 3, 
1801, Marbury had been appointed justice of peace for the District of 
Columbia by President Adams, whose term expired before the commission 
was delivered. The incoming President, Jefferson, and his Secretary of 
State, Madison, refused to deliver the commission to Marbury who imme- 

l We6tel W. Willoughby, The Constitutional Law of the United States (New York: 
Baker, Voorhis, 2d ed., 3 vols., 1929), in vol. I, p. CG; Charles G. Haines, The American 
Doctrine of Judicial Supremacy (Berkeley and Los Angeles: University of California 
Press, 2d ed., 1932), Chaps. Ill, IV, and V. 

* Ibid., Chap. VIII; Charles A. Beard, The Supreme Court and the Constitution (New 
York: Macmillan, 1912), passim. 

* Italics are the authors*. 

^ 1 Cranch 137 (1803). 

5 Judicial orders commanding government officials to perform duties required by law. 
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diately petitioned the Supreme Court for a writ of mandamus as he was 
permitted to do by the Judiciary Act of 1789. Chief Justice Marshall 
wrote the opinion for the Court. After first saying that he thought Mar- 
bury was entitled to the commission, he went on to declare that the Supreme 
Court was without authority to grant a writ compelling delivery. This 
was because the Judiciary Act of 1789 had enlarged the original jurisdic¬ 
tion of the Supreme Court as prescribed by the Constitution, hence was 
in violation of the Constitution and therefore null and void. 

Chief Justice Marshall's justification is based upon the following assump¬ 
tions: (1) that the Constitution is a written document that clearly defines 
and limits the powers of government; (2) that the Constitution is a fun¬ 
damental law and superior to ordinary legislative enactments; (3) that 
an act of the legislature that is contrary to the fundamental law is void 
and therefore cannot bind the courts; (4) that the judicial power together 
with oaths to uphold the Constitution that judges take requires that the 
courts declare when they believe acts of Congress violative of the Consti¬ 
tution. Although Marshall's reasoning has had many critics and his facts 
may have been of doubtful accuracy, 1 the principle of judicial review was 
firmly embedded in the American system of government. 

Experience with Judicial Review. —To date there have been seventy-eight 
or more cases in which federal statutes have been declared unconstitutional 
by the Supreme Court. After the Marbury decision, 54 years elapsed 
before another statute was invalidated by the famous Dred Scott Case. 2 
In that instance, a divided court declared the Missouri Compromise of 
1820 unconstitutional and by doing so intensified the situation that later 
erupted in Civil War. The timetable of instances of judicial review is 

Number of Laws Number of Laws 

Declared Unconstitutional Declared Unconstitutional 

in Whole or in Part- in Whole or in Part 


1790-1800 

0 

1880-1890 

5 

1800-1810 

1 

1890-1900 

5 

1810-1820 

0 

1900-1910 

9 

1820-1830 

0 

1910-1920 

7 

1830-1840 

0 

1920-1930 

19 

1840-1850 

0 

1930-1940 

16 

1850-1800 

1 

1940-1950 

2* 

1860-1870 

4 

Total 

78 

1870-1880 

9 




1 Haines, op. cit. f pp. 193-203. 

5 Dred Scott w. Standford, 19 Howard 393 (1857). 

* One of these was Tot v. United States, 319 U.S. 4G3 (1943). This decision held 
invalid a provision of the Federal Firearms Act of 1938 that established the presumption 
that an accused criminal who had a prior crime record had obtained his firearm through 
the channels of interstate commerce and subsequent to the effective date of the statute— 
July 30, 1938. Establishment of the presumption shifted burden of proof from the 



66 


THE AMERICAN FEDERAL GOVERNMENT 


shown one page 65. 1 Review of the cases discloses two that have led to 
adoption of constitutional amendments; 2 only a few involving large ques¬ 
tions of public policy, like the one arising from the NIRA, 8 where the Court 
was unanimous or nearly so; a few dealing with civil rights; several dealing 
with questions of a technical character; and a considerable numl^er 4 of 
important, closely divided opinions many of which have been reversed 
by later courts. 

Many who have reviewed American experience with judicial review 
contend that the Supreme Court has expanded its authority to such an 
extent that it has become a nonelective superlegislature. It is also insisted 
that the Court has shown undue partiality for property rights and exces¬ 
sive dependence upon legal formulas with the result that it has seriously 
retarded social progress. As evidence, critics offer the number of cases 
wherein the courts have declared welfare legislation unconstitutional only 
later to reverse their decisions in response to popular insistence. 

While there is validity to these criticisms, there are few in the United 
States who advocate complete abandonment of judicial review. Various 
reforms have been suggested 5 but none has evoked popular enthusiasm. 
Experience in the United States and elsewhere suggests that tvhile the 
courts may check political departments temporarily, they are likely to 
accommodate eventually if pressures are intense and persistent. Accord¬ 
ingly, whether important change is made in the practice of judicial review 
is likely to depend upon the degree of judicial restraint and the intensity 
and duration of future crises. 

METHODS OF CHANGE 

The American Constitution is the world's classic example of a written 
constitution. Nevertheless, it takes only cursory examination to discover 

government to the accused. This, (he Supreme Court ruled, violated due process of 
law guaranteed by the Fifth Amendment. The second case was United States v. Lovett, 
328 U.S. 303 (1946). See p. 151. 

1 This tabulation to 1936 is based upon a study made by Wilfred C. Gilbert, of the 
Legislative Reference Service, entitled Provisions of Federal Laws Held Unconstitutional 
by the Supreme Court of the United States (Washington: Government Printing Office, 
1936). Cf. Robert H. Jackson, The Struggle for Judicial Supremacy (New York: Knopf, 
1941), p. 40. Information subsequent to 1930 was obtained from court decisions and 
the Administrative Office of the United States Courts. 

2 The Dred Scott decision led to the Thirteenth and Fourteenth Amendments, while 
the decision in Pollock v. Farmers’ Loan and Trust Co. (158 U.6. 601, 1895) led to the 
Sixteenth Amendment. 

1 See p. 382. 

4 Like those dealing with the questions of legal tender, child labor, minimum wages 
for women, federal taxation of state instrumentalities, and regulation of large-scale 
productive enterprises. 

5 See, for example, p. 348. 
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that it has many unwritten features. Upon Incoming acquainted with the 
document for the first time, one is likely to be astonished at finding that 
many of the most conspicuous features of the American system of govern¬ 
ment have no apparent constitutional foundation—features that have 
been added over the years by interpretation, custom, and usage. 

Amendment. —The most obvious manner by which the Constitution 
may be changed is by the addition of amendments. 1 The method by 
which this is to be done is set forth in Article V which reads: 

The Congress, whenever two thirds of both Houses shall deem it necessary, shall 
propose Amendments to this Constitution, or, on the Application of the Legis¬ 
latures of two thirds of the several States, shall call a Convention for proposing 
Amendments, which, in either Case, shall lx* valid to all Intents and Puri>oses, as 
Part of this Constitution, when ratified by the Legislatures of three fourths of the 
several States, or by Conventions in three fourths thereof, as the one or the other 
Mode of Ratification may be proj>osed by the Congiess; Provider 1 that no Amend¬ 
ment which may be made prior to the Year One thousand eight hundred and eight 
shall in any Manner affect the first and fourth Clauses in the Ninth Section of the 
first Article; and that no State, without its Consent, shall be deprived of its equal 
Suffrage in the Senate. 

Before proceeding to a discussion of the procedure set forth in this article, 
two observations of a general character may be made. One is that the 
proposal and ratification of amendments is solely a legislative function— 
the President need not sign proposed amendments before they are sent to 
the states, nor do the state governors need to sign instruments of ratifi¬ 
cation. The second observation is that, except for the provision that a 
state's equality of representation cannot be diminished without its consent, 
any provision whatsoever can be legally altered by amendment. 2 

Proposal of Amendments .—Article V provides two methods by which 
amendments may be proposed; viz., by a two-thirds 3 vote of both houses 
of Congress, and by a constitutional convention called after receiving 
petitions from legislatures in two-thirds of the states. Thus far, out of 

l The discussion that follows is based largely upon the following sources: Denys P. 
Myers, The Process of Constitutional Amendment , Sen. Doc. 314, 76th Cong., 3d Sess. 
(Washington: Government Printing Office, 1940); Department of State Publication 573, 
Ratification of the Twenty-first Amendment to the Constitution of the I'nitcd States (Wash¬ 
ington: Government Printing Office, 1934); and The Constitution of the United States 
(annotated), cited above, pp. 555-558. 

2 Observe, however, that prior to 1808 amendments could not be made to the first 
and fourth clauses in the ninth section of Article I, which clauses permitted the slave 
trade for a period of 20 years after the adoption of the Constitution and stipulated that 
direct taxes must be apportioned among the states on the basis of population. These 
exceptions are no longer of importance. 

3 Two-thirds of the members present, assuming the presence of a quorum—not 
necessarily two-thirds of the total membership. 
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thousands of resolutions introduced in Congress, 1 only twenty-seven have 
mustered the necessary two-thirds vote of both houses. 2 None has been 
proposed by the alternate method of constitutional convention. 

Amendment Pkocedure 

Method of Proposal Methods of Ratification 

(Either may be used.) (States may select either method unless 

Congress specifies which should be followed.) 
Legislatures in three-fourths (36) of the 
states (method used to ratify first 20 amend¬ 
ments); or 

Conventions in three-fourths (36) of the 
states (method used to ratify 1 Amend¬ 
ment—the 21st). 

Legislatures in three-fourths (36) of the 
states; or 

Conventions in three-fourths (36) of the 
states. 

If Congress is unwilling to submit amendments to the states, the legis¬ 
latures thereof may force action by petitioning Congress to call a consti¬ 
tutional convention for the purpose. By 1940, petitions had been addressed 
to Congress on at least eighty-three occasions. 3 Some of these have been 
general in character, asking only that a convention be called. Others 
have urged calling a convention to consider specific matters such as the 
outlawing of polygamy, the direct election of the President and Vice- 
President, the control of trusts, and the direct election of senators. Peti¬ 
tions have never been received concerning any one subject from as many 
as two-thirds of the states, but enough were submitted urging the direct 
election of senators to play an important, if not decisive, role in forcing 
the submission of the Seventeenth Amendment. 4 If two-thirds of the 
states were to petition, Congress would be under obligation to call a 
convention. 

Ratification .—Two methods of ratification are also provided by Article 
V; viz., by legislatures in three-fourths of the states or by conventions in a 

1 For a compilation of these from 1789 to 1889 see Herman V. Ames, The Proposed 
Amendments to the Constitution of the United States during the First Century of Its History 
(American Historical Association, Annual Report, 1896, II, published as House Doc. 353, 
pt. 2, 54th Cong., 2d Sess.). For those introduced between 1889 and 1928 see Michael A. 
Musmanno, Proposed Amendments to the Constitution . . . House Doc. 551, 70th Cong., 
2d Sess. (Washington: Government Printing Office, 1929). 

*For those proposed but unratified see p. 985. 

* John M. Mathews and Clarence A. Berdahl, Documents and Readings in American 
Government (New York: Macmillan, rev. ed., 1940), pp. 48-50. 

4 Ibid.) p. 48. 


1. By two-thirds vote of both houses of 
Congress (method used to propose all 
27 amendments). 


2. By constitutional convention called 
by Congress when petitioned to do so 
by two-thirds (32) of the states 
(method unused to date). 
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similar number of the states. Congress may indicate which method of 
ratification is to be followed, as it did in proposing that the twenty-first 
be considered in conventions, but failure to express preference leaves the 
states free to choose either one. States must use either legislatures or 
conventions—something else cannot be substituted—and the decision to 
ratify is irrevocable. 1 A rejection, however, does not preclude reconsider¬ 
ation of the proposal either by the same legislature or convention or by 
subsequent ones. The usual procedure is for the governor of the state, 
upon receipt of copy of a joint resolution of Congress, to refer the matter 
to the state legislature. If the resolution calls for the use of conventions, 
the state legislature will usually enact the necessary authorization, stating 
where and when the convention will be held, the number of delegates, etc. 
If conventions are not called for, the legislature may consider the amend¬ 
ment at any time it wishes. Ratification is legally consummated the 
minute the requisite three-fourths of the states ratify. 

Thus far, all but the last of the twenty-one amendments have been 
approved by state legislatures. Thi* method is simpler and less expensive 
inasmuch as legislatures are or will be in session anyway. The convention 
method may be somewhat faster due to the fact that those who attend do 
so for the single purpose of considering an amendment, whereas legislatures 
may be precariously divided along party lines and have many other matters 
to deal with. The convention method is also more likely to reflect clearly 
public opinion because the delegates are chosen after a campaign in which 
those who favor and those who oppose have done everything possible to 
elect a majority favorable to their point of view. The principal reason 
that impelled Congress to require that the Twenty-first Amendment be 
ratified by conventions seems to have been the desire for speedy action at 
a time when public opinion, as expressed in the election of a Democratic 
President and Congress in 1932, was known to be sympathetic to repeal 
of prohibition. 

Time Necessary for Completing Ratification .—Ratification of an amend¬ 
ment may take place within a few’ minutes or many years after its proposal. 
Congress placed a time limit of 7 years in the Eighteenth, Twentieth, and 
Tw r enty-first Amendments. This action encouraged the belief that amend¬ 
ments “died of old age ” unless a time limit w r ere included or, as the Supreme 
Court said, unless ratification w r ere completed “w’ithin some reasonable 
time after proposal.” 2 But in 1939, the Supreme Court took a different 
view. 8 Holding that the child-labor amendment w T as still “alive” after 15 
years, the Supreme Court said that the question as to whether there should 
be a time limit is a political one. Being such, Congress, and not the courts, 

»Hawke v. Smith, 253 U.S. 221, 231 (1920). 

* Dillon v. Gloss, 256 U.S. 368 (1921). 

8 Coleman et al. v. Miller et al. t 307 U.S. 433 (1939). 
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must decide what is a reasonable period. If Congress wishes to limit the 
period for ratification to 7 or any other number of yearn, it may do so; 
otherwise, proposed amendments are before the states indefinitely. Appai> 
ently, then, a state could still ratify any of the six amendments that 
have been proposed and remain unratified by the requisite number of 
states. On one occasion Ohio ratified an amendment submitted 80 years 
earlier. Connecticut, Georgia, and Massachusetts, somewhat embar¬ 
rassed upon finding that they had never done so, ratified the first ten 
amendments as recently as 1939. 1 On the whole, the time required for 
ratification has been rather short, varying between 3 years and 7 months 
for the Sixteenth Amendment and only 7 months for the Twelfth. The 
average for the twenty-one amendments is 21 months. 2 

The First Twelve Amendments .—The first ten amendments, the famous 
Bill of Rights, were proposed by the first Congress in fulfillment of the 
pledge made by the Federalists in order to ensure the adoption of the Con¬ 
stitution. These, it should be noted, restrict the national government; 
they do not pertain to the states. 3 The Eleventh was added after the 
states had been incensed by a decision of the Supreme Court in which it 
held that Article III of the Constitution permitted states to be sued in 
federal courts. 4 The amendment was intended to guarantee that a “sover¬ 
eign” state would never again be summoned before the federal judiciary 
as Georgia had been in the case cited. The Twelfth Amendment grew 
out of the election of 1800 during which Jefferson and Burr defeated Adams 
and Pinkney. When the electoral college met to cast their ballots, they 
discovered that by voting for the President and Vice-President on the 
same ballot, as Article II required, Jefferson and Burr had exactly the 
same number of votes. Although everyone understood Jefferson to have 
been the candidate for President and Burr the candidate for Vice-President, 
a tie existed which necessitated putting the election up to the House of 
Representatives. To ensure that this would never happen again, the 
Twelfth Amendment was proposed and promptly ratified. 

The Civil War Amendments .—The next three amendments grew out of 
the Civil War. The Thirteenth prohibited slavery; the Fourteenth defined 
citizenship, forbade states to deprive persons of life, liberty, and property 
without due process of law, forbade states to deny anyone equal protection 
of the law, and provided a method by which states were to be punished 
for denying the right to vote to adult male citizems. The Fifteenth went 
still further by specifically forbidding either the Federal government or the 
states to deny people the right to vote because of race, color, or previous 

1 Myers, op. cit., pp. 10-20. 

2 Ibid., p. 29. 

•Barron v. Baltimore, 7 Peters 243 (1833). For a fuller discussion see pp. 130. 

4 Chisholm v. Georgia, 2 Dallas 419 (1793). 
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condition of servitude. These three amendments were added only by 
resort to questionable methods. Approval of the Thirteenth was obtained 
with the help of West Virginia, whose secession from Virginia was of 
dubious legality, and with the aid of carpetbagger legislatures in several 
Southern states. Sufficient ratifications to the Fourteenth and Fifteenth 
were obtained only by making their approval a prerequisite for readmission 
of Southern states to full rights in the Union. Although the Fourteenth 
provides that states shall be punished for denying adult males the right to 
vote by having their representation in Congress diminished, Congress has 
never enforced the provision and is not likely to do so. The late Senator 
Borah sponsored an amendment that would have repealed this unenforced 
section of the Fourteenth Amendment. Though stymied, there is still 
some sentiment for the proposal. 

Sixteenth to Nineteenth Amendments .—Forty-three years elapsed before 
additional amendments were added, during which time many people had 
become convinced that the Constitution could never again be changed by 
the amendment procedure. The next one overcame a decision of the 
Supreme Court wherein it was held that income taxes were direct taxes 
and as such must be apportioned among the states on the basis of popu¬ 
lation. 1 Since this precluded graduated income taxes based upon the 
capacity of people to pay, the Sixteenth Amendment was added. The 
Seventeenth was added shortly thereafter in order to transfer the election 
of United States senators from the state legislatures to the voters them¬ 
selves. The Eighteenth was proposed after America had entered the First 
World War and ratified 2 months after the armistice. Its primary pur¬ 
pose was to add federal power to that of the states for the purpose of more 
effectually eliminating the evils of the liquor traffic. The Nineteenth 
resulted from years of agitation on the part of feminist leaders and organiza¬ 
tions who clamored for legal recognition of woman’s right to vote. Although 
many states had already granted women the privilege of voting, an amend¬ 
ment was necessary to ensure universal recognition of the privilege through¬ 
out the nation. 

Recent Amendments .—The Twentieth Amendment added three pro¬ 
cedural changes. Formerly, Congress convened regularly on the first 
Monday in December and remained in session as long as it pleased, passing 
up the first Mar. 4 that came along. This was the “long session.” But 
when it convened the following December, Congress could remain in 
session only until Mar. 4, at which time the 2-year term for which repre¬ 
sentatives were chosen and the term of one-third of the senators expired. 
This was the “short session.” Meanwhile, in the November that preceded 
the commencement of the short session, the entire membership of the 
House of Representatives and one-third of the Senate had stood for reelec- 

1 Pollock v. Farmers' Loan and Trust Company, 157 U.S. 429 (1895). 
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tion. Although some were defeated in November, they nevertheless 
convened with the rest in December and continued to serve throughout 
the short session, i.c., until the following March 4. The fact that they 
could continue to serve for 4 months after having been defeated caused 
them to be dubbed “lame ducks.” Meanwhile, while the lame ducks 
served throughout the short session, the new members chosen in the pre¬ 
ceding November remained out of office. Since their terms began on 
Mar. 4, they could be called into special session at any time after that 
date, but if the President did not see fit to call a special session, they regu¬ 
larly convened in the following December—13 months after election. 
The Twentieth Amendment ended this by terminating all terms on Jan. 3 
and providing that Congress would convene regularly on the same date. 
This means that both sessions of a Congress can be “long” and that only 
2 months elapse between election and the commencement of duties. The 
second provision of the amendment moved the Presidents inauguration 
from Mar. 4 to Jan. 20. A third empowered Congress to provide for 
choosing a President and Vice-President in the event that something hap¬ 
pened to prevent those elected in November of an election year from being 
inaugurated on the following Jan. 20. This was intended to overcome 
embarrassment such as occurred in the famous Hayes-Tilden contest of 
1876 wherein controversy developed over which one was elected and the 
outcome remained uncertain until within a few hours of the date of 
inauguration. 

Prohibition imposed gigantic responsibilities upon the national, state, 
and local governments, leading to endless controversy over the wisdom 
and desirability of attempting to interfere with personal liberty to the 
extent of forbidding the manufacture, transportation, and sale of intoxi¬ 
cating beverages. The depression which followed the stock market crash 
of 1929 brought with it an economic and social revolution which, in turn, 
brought into positions of power and influence the critics of prohibition. 
The result was the Twenty-first Amendment which repealed the Eighteenth 
and, significantly, empowered the states to control interstate shipments of 
intoxicating liquors. 

Amendments Few and Hard to Obtain .—Looking over the twenty-one 
amendments, one is impressed by the infrequency with which they have 
been added. Omitting the first ten, which were adopted within a short 
time after the Constitution became effective, an amendment has been 
adopted on an average of one about every 15 years. But this is too favor¬ 
able a picture. The Thirteenth, Fourteenth, and Fifteenth were ratified 
under questionable circumstances. If these are omitted, the record is one 
amendment added approximately every 20 years. While amendments can 
be speedily proposed and ratified, as was illustrated by the Twelfth, 
opinion must be overwhelmingly in favor of a proposal before this can 
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happen. Proponents must marshal a two-thirds vote in both houses, or a 
total of 290 votes in the lower house and 64 votes in the Senate if the total 
membership is present. Opponents, on the other hand, need muster but 
one-third of the membership in only one of the houses (145 votes in the 
House or 32 in the Senate) to block a proposal. The situation is, if any¬ 
thing, worse when it comes to ratification. Proponents must obtain 
affirmative action in both houses of state legislatures in thirty-six states, 1 


Timetable of Amendments 


Period 

Number of years 

Amendment ratified 

1789-1792 

4 

I-X 

1792-1798 

C 

None 

1798-1804 

6 

XI, XII 

1804-1865 

61 

None 

1865-1870 

5 

XIII, XIV, XV 

1870-1913 

43 

None 

1913-1920 

7 

XVI, XVII, XVIII, XIX 

1920-1933 

13 

None 

1933-1934 

1 

XX, XXI 

1934-1950 

16 

i 

None 


Average: For the twenty-one, one about every 8 years. 

Omitting the first ten, one about every 15 3 ears. 

or a total of seventy-two separate legislative bodies. While opponents 
need to induce only one house in thirteen different states, or thirteen sepa¬ 
rate legislative bodies, to block ratification. These facts suggest that a 
small minority, estimated by some to be as low as 5 per cent of the popu¬ 
lation, can permanently defeat an amendment desired by a considerable 
majority of the people. This is particularly true where the amendment is 
likely to affect the economic interests of some geographic section of the 
country adversely. 

The magnitude of the effort involved has undoubtedly deterred more 
frequent use of the amending procedure. Where no structural or pro¬ 
cedural change is sought, but merely a different interpretation of a general 
phrase, those interested in seeing the Constitution altered are likely to 
seek their objective by putting pressure upon the courts rather than by 
resort to the amendment procedure. This was conspicuously the case 
during the controversy over slavery, legal tender, child labor, and the 
program of the New Deal. 

Proposals to Change Amendment Procedure .—This situation has led many 
to advocate simplification of the amending procedure. The suggestions 
most frequently made are that the proposal of amendments be modified 

1 Except in the state of Nebraska where the legislature is unicameral. 
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to require only a majority vote in both houses of Congress, and ratification 
be changed to require the approval of two-thirds (rather than three- 
fourths) of the states, a simple majority of states, or a majority of the 
people voting by referendum in a majority of the states. Thus far it has 
been impossible to evoke enthusiasm for any of these suggestions. In any 
case, a determined minority, anticipating certain amendments that would 
be sure to follow, would probably resist simplifying the amendment pro¬ 
cedure as strenuously as it would oppose specific amendments themselves. 

Other Suggested Amendments .—Each year sees a number of resolutions 
proposing amendments introduced in Congress where they are referred to 
the judiciary committees of the respective houses and seldom given serious 
consideration. Each year also sees memorials adopted by one or more 
state legislatures calling upon Congress to call a convention for the con¬ 
sideration of suggested amendments. These, too, are referred to the 
judiciary committees and usually straightway forgotten. Something may 
come of them in the future if public opinion becomes sufficiently aroused. 
Among those currently active are suggestions for abolishing the electoral 
college; requiring that treaties l>e ratified by a majority vote of both houses 
of Congress rather than two-thirds of the Senate; limiting the number of 
terms a President may serve to two; 1 giving Congress power to outlaw child 
labor; 2 compelling recognition of equal rights for women; giving Congress 
power to abolish the poll tax as a prerequisite for voting; giving Congress 
power to act when state officials fail to prevent lynchings; and limiting the 
power of Congress to tax incomes, estates, and gifts to a maximum rate of 
25 per cent. 

Judicial Interpretation. —As already intimated, a constitution also 
grows and changes by judicial interpretation. This is particularly true of 
the American Federal Constitution, because it is written in concise, general 
words and phrases which often admit of varying interpretations. Almost 
every clause of the Constitution has been before the courts and it is chiefly 
from their decisions that an understanding of the document must be 
derived. Former Chief Justice Hughes epitomized the situation when he 
said, “We are under the Constitution, but the Constitution is what the 
judges say it is.” A few illustrations make his meaning clear. The pre¬ 
amble, the courts have held, does not convey a grant of power; it is merely 
a declaration of purpose. A tax on incomes is a direct tax rather than an 
indirect one. Congress can create corporations, such as banks, to carry 
out its delegated powers. The Constitution does not follow the flag into 

1 This proposal mustered the necessary two-thirds approval of both houses of Con¬ 
gress and had been ratified by twenty-one states as of Jan. 1, 1949. For a discussion 
of the proposed amendment, see p. 300. For a copy of its text, see p. 985. 

2 The proposal passed Congress in 1924 and has been ratified by twenty-eight state 
legislatures. See copy of text, p. 985. 
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newly acquired territories. The first ten amendments apply to the national 
government only. The courts have authority to declare acts of Congress 
unconstitutional. A federal petit jury must consist of twelve persons. 

Ordinarily, in deciding cases that come before them, the courts follow 
the rule of stare decisis; i.e ., they decide as they did in previous cases unless 
there is some compelling reason for them not to do so. This practice per¬ 
mits the formation of a body of “judge-made law.” But judges may 
depart from precedents and these changes of opinion have the same effect, 
at least temporarily, as if formal amendments were enacted. American 
history is strewed with conspicuous instances of court reversals. In 1932 
Justice Brandeis listed forty important instances wherein the Supreme 
Court had reversed itself or drastically modified its decisions. 1 Since his 
listing, more reversals have occurred than during any previous period of 
equal length. Careful study reveals that since 1936 the Supreme Court 
has reversed or greatly modified its interpretations of at least four of the 
most controversial provisions of the Constitution—the tax power, the com¬ 
merce power, the Fifth and the Fourteenth Amendments. Indeed, con¬ 
stitutional lawyers of only a decade ago would scarcely recognize the Con¬ 
stitution of today. Then, Congress could not regulate manufacturing, 
mining, the generation of electric power, and agricultural production 
because they had no direct effect upon interstate commerce. Now, these 
are admitted to have sufficient effect upon interstate commerce to permit 
federal control. Then, Congress could not tax state instrumentalities and 
their employees, nor could states tax federal employees. Now, most of 
these intergovernmental immunities are gone. Then, states deprived 
liberty without due process of law by fixing minimum wages for women. 
Today, they do not. Then, a primary was not an election; now it is. If 
one were forced to decide which has had the greater influence in shaping 
American institutions, the amendment article or judicial interpretation, a 
strong case could be made for the latter. 

Legislative Elaboration.— The Constitution Is also what Congress says it 
is. Simple, general phrases may be elaborated by statutes in such a way 
as to give them unexpected meaning. Where this occurs, the effect is 
often as significant as if amendments were formally enacted. The prin¬ 
cipal basis for congressional elaboration has been the implied power that 
authorizes the enactment of all laws that are “necessary and proper” for 
carrying delegated powers into effect. Illustrations of the use of this 
power are legion. Executive departments are anticipated by three casual 
references in the Constitution but no direct authority to create them is 
given. Believing them necessary and proper for effective administration, 
Congress has not hesitated to legislate them into existence. Nowhere 
does the Constitution prescribe the precise manner by which inferior 

1 Burnet v. Coronado Oil and Gas Company, 285 T\S. 303 (1032). 
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officers of the government are to be selected. Article II, Section 2, merely 
states that their appointment may be vested in the President alone, in the 
courts of law, or in the heads of departments. Nevertheless, Congress 
many years ago enacted a civil service law which provided, among other 
things, for the creation of a Civil Service Commission and the recruitment 
of thousands of employees on the basis of ratings made in competitive 
examinations. The Constitution anticipates that the circumstance might 
arise when both the President and Vice-President might be removed from 
office and authorizes Congress to provide for the choice of a Chief Executive 
if such a contingency should arise. The provision was elaborated by the 
Presidential Succession Act of 1886 and more recently the Act of July 18, 
1947 wherein it was provided that first the Speaker, then the President pro 
tempore of the Senate, them cabinet heads should become President in the 
order in which the departments were established. By broadly interpreting 
its powers, Congress has established and implemented a huge defense estab¬ 
lishment, created dozens of administrative boards and bureaus, annexed a 
far-flung empire, entered into the business of education, banking, insurance, 
construction, transportation, generating electric power, and found authority 
to regulate the economic and social life of a highly industrialized and com¬ 
plicated nation. 

Executive Interpretation. —The courts and Congress do not have a 
monopoly on the right to construe the Constitution. Over the years Presi¬ 
dents have insisted that the document meant what they said it did and 
their views have frequently prevailed. Jefferson, while admitting that 
his power to do so was doubtful, acquired Louisiana without prior author¬ 
ization by Congress. Lincoln insisted that the Southern states had never 
been out of the Union. Johnson, Wilson, and Franklin D. Roosevelt con¬ 
tended that Congress could not restrict the removal of executive employees. 
Cleveland asserted the right to use federal troops within a state to enforce 
federal law or protect federal property. Theodore Roosevelt maintained 
that he could agree to supervise collection of Santo Domingo customs by 
executive agreement rather than by treaty as many in Congress preferred. 
Wilson asserted the right to arm merchantmen in spite of congressional 
opposition. Coolidge defended his refusal to send troops into a state to 
maintain order merely because a state legislature or governor asked him 
to do so. Various presidents have insisted that they were justified in 
sending armed forces anywhere in the world to protect American lives and 
property without obtaining legislative approval. Franklin D. Roosevelt 
successfully contended that the Constitution was broad enough to justify 
a far-reaching program of recovery and reform. Illustrations could be 
multiplied, but enough have been given to suggest that the Chief Ex¬ 
ecutive has played a significant role in modifying and expanding the 
Constitution* 
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Custom and Usage. —Many of the unwritten provisions of the Consti¬ 
tution have been added simply by custom and usage. Political parties 
are not mentioned in the Constitution but long ago they became indis¬ 
pensable institutions. The electoral college, though looked upon as a 
brilliant invention by the framers of the Constitution, ceased functioning 
as originally intended as early as 1796. The President’s cabinet is almost 
entirely the product of custom. Legislative committees are not authorized 
in the Constitution, but custom and usage have made them as permanent 
as if they were. Custom decrees that members of the House of Repre¬ 
sentatives must be residents of the districts from which they are chosen, 
et cetera. 

The Constitution a Living Document. —Originally only a skeletal frame¬ 
work of government, the Constitution became a “living” document. 
Though written and unfrequently amended, it has kept pace with the 
American people, allowing them a maximum of freedom while providing 
machinery through which order might be maintained, domestic problems 
resolved with a minimum of violence, and national aspirations realized. 
Occasionally a voice is raised calling for a complete revision of the famous 
document. 1 Frequently, also, dissatisfied minorities clamor for drastic 
alterations. The latter may get their wish if revolutionary conditions 
prevail for a prolonged period of time. If such conditions can be avoided, 
total revision seems improbable. Amendments may be added occasionally 
but, as in the past, the Constitution is more likely to be adapted to changing 
needs and conditions by interpretation, custom, and usage. 
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TEXT-FILM 

The following McGraw-Hill 35mm silent filmstrip is recommended for use 
with Chaps. 3 and 4: 

The Constitution—Principles and Methods of Change. The underlying philoso¬ 
phy and the seven basic* principles of the Constitution are outlined. Methods 
of change are explained. Protection of individual rights is included briefly. 





Chapter 5 

THE FEDERAL SYSTEM 


All Americana have long been agreed that the only posaiblc form of govern¬ 
ment for their country is a Federal one. All have perceived that a centralized 
system would be inexpedient, if not unworkable, ovc*r so large an area. . . . 

James Bryce, The American Commonwealth. 1 

FEDERALISM IN THEORY AND PRACTICE 

The Federal State. —The federal state is one in which authority is 
divided between self-governing parts and the central whole, each part 
operating in its sphere of action as defined in fundamental law. 2 Among 
federal states of the modern world are tin* United States of America, 
Switzerland, Canada, and the Commonwealth of Australia. The unitary 
state concentrates power in a single central government, which has legal 
omnipotence over all territory within the state. Examples of unitary states 
in recent times include France, Great Britain, and most of the smaller 
nations of the world. 

Under the federal scheme, matters that are considered of primary 
importance to the country as a whole are assigned to the national govern¬ 
ment. Usually these services include foreign relations, defense, foreign 
commerce, and monetary matters. Functions deemed principally of local 
interest are given to provincial (in United States, state) governments. 
Local affairs include such matters as regulation of local commerce, public 
education, roads and highways. In all federal systems a basic difficulty 
is the impossibility of distributing powers between central and local gov¬ 
ernments on a permanently satisfactory basis. With changing conditions, 
alteration in distribution of powers is necessary; hence, there is a recurrence 
of constitutional crises in countries using the federal plan. 

History of Federalism.— Federalism has been practiced since ancient 
times. Greek city-states united into leagues for common worship and 

1 (London: Macmillan, 2 volts., 1889), vol. I, p. 334. Used by permission of the 
publishers. 

2 See p. 8. The leading sources on the general aspects of federalism are: Sobei 
Mogi, T)u' Problem of Federalismn (London: Allen & Unwin, 1931); Carl J. Friedrich, 
Constitutional Government and Democracy (Boston: Little, 1941), Chap. XV; Herman 
Finer, The Theory and Practice of Modem Government (New York: Holt, rev. ed., 1949), 
Chaps. 10 and 11; Brij M. Sharma, Federal Polity (Lucknow: Upper India Publishing 
House, 1931); Dattatraya G. Karve, Federations , a Study in Comparative Politics (New 
York: Oxford, 1932); and Kenneth C. Wheare, Federal Government (New York: Oxford, 
1947). 
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for the resistance of common enemies. In medieval times three notable 
confederations were established. The Lombard League was formed by 
northern Italian cities to resist the Hohenstaufens. In northern Germany 
the Hanseatic League achieved considerable commercial and political 
strength. The Netherlands Confederation bound the northern lowland 
provinces through the years of Spanish oppression. 

Modern federations had a forerunner in the old Swiss Confederation, 
to which the authors of The Federalist allude frequently. It was, however, 
the launching of the United States that drew the attention of the modern 
world to the possibilities of federalism. The founding Fathers found little 
in historical precedent that would guide them in building the first modern 
truly federal constitution and in solving the difficult problems of distribu¬ 
tion of powers between national and state governments. It is remarkable 
therefore, that they succeeded in framing a fundamental law that, with 
few amendments, has proved adaptable through a century and a half of 
revolutionary change. 

Reasons for Adoption of Federalism.—A careful examination of a world 
map reveals a striking geographic fact about nations with the federal form 
of government. ^.Nearly all countries very large in area have adopted the 
federal principle. Among these far-flung natior^ utilising federalism in 
one former anothtjr may be listed the Soviet Union, United States, Canada, 
Australia, Argentina, Brazil, and Mexico. In addition, most plans for 
governing free China and independent India involve federation, as do 
many proposals for world organization. 

In virtually all the modern federal systems, historical or ethnic factors 
have made the formation of a unitary government impossible. A federal 
union was the natural solution for the American states, which sought 
effective unity on common problems yet washed to preserve individuality 
in local affairs. Switzerland is a trilingual country, with strong traditions 
of cantonal self-government. The First Reich (1871-1918) and Second 
Reich (1918-1933) eras ip Germany found federation an appropriate devicel 
in transition from individual principalities to the centralized, totalitarian^ 
state. Both Canada and Australia were made up of former colonics 
of Great Britain; in each the welding of these territories together under 
unitary form was ruled out because of both geographic extent and historical 
separation. In Canada the French problem made federation even more 
necessary. Although the Bolshevik program of reform required close co¬ 
ordination, the polyglot population and scattered lands of Russia dictated 
federal form, if not spirit. 

In two of the four Latin-American federations, Mexico and Venezuela, 
the adoption of federalism was due in large part to the desire to imitate 
the liberal institutions of the United States. Although strong reasons 
existed for the use of the federal plan in Argentina and Brazil, these coun- 
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tries in recent years have all but abandoned federalism through constant 
national intervention in state affairs. 1 Following the Second World War 
the federal idea was found useful, indeed essential, in the launching of new 
governments in India, Pakistan, Western Germany, and the United States 
of Indonesia. 

Advantages of Federalism in the United States. —In the United States 
federalism was adopted and is retained because it possesses certain merits. 
First, it secures the benefits of local self-government and civic training. 
Often the best judges of a public function are those close to it. Local needs 
vary, and services may be adapted to suit the community. Individuals 
are more apt to feel responsibility for and to participate in something that 
stems from city hall, county court house, or state capitol than something 
directed from a far-off national capital. 

Second, it allows flexibility for experimentation and adaptation to areas 
wifh dissimilar interests and populations. If North Dakota wishes to try 
writing state hail insurance, it may gain valuable experience useful to 
other states and to the national government. State experiments in social 
insurance and in other fields may provide data on which might be built a 
sound policy for the Federal government. An agrarian American state 
meets problems vastly different from those of an industrialized state. A 
French-speaking Catholic province of Canada has on many social problems 
an outlook quite divergent from that of an English-speaking Protestant 
one. Under a federal system each can manage its local affairs to suit itself. 

Third, it provides stability and a safeguard against encroachments on 
individual.riglits. Differing elect'on dates and varied issues produce less 
^drastic turnover of officeholders than under the unitary scheme. An all- 
powerful central government might sweep away rights of individuals and 
minorities, but division of authority between state and national govern¬ 
ments provides a dual protection. 

Fourth, it constitutes an effective compromise between fractionalization 
into many small nations and the centralization that destroys local auton¬ 
omy. Breaking up the American republic of today into forty-eight small 
nations is unthinkable. Certainly most Americans would reject also the 
centralization of all authority in Washington. The effectiveness of the 
compromise hinges upon either having static conditions (a natural im¬ 
possibility) or possessing a fundamental law that is both sufficiently elastic 
to allow changes when persistently demanded by the public and rigid enough 

1 Russell H. Fitzgibbon, “Constitutional Development in Latin America: A Syn¬ 
thesis,” American Political Science Review , vol. 39 (June, 1945), pp. 511-522. For 
further information on Latin-American federations see Karl Loewenstein, Brazil under 
Vargas (New York: Macmillan, 1942), pp. 59-75; also articles by Clarence H. Haring, 
Percy A. Martin, and J. Lloyd Mecham in Conyers Read (ed.) The Constitution Recon¬ 
sidered (New York: Columbia University Press, 1938), pp. 341-384. 
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to resist momentary gusts of passion. Viewed over a long-time period, 
the American federal system has proved adaptable to the needs of a growing 
people and a dynamic society. 

Shortcomings of American Federalism. —No useful purpose is served, 
however, by heaping unstinted praise upon federalism and closing eyes to 
its several shortcomings. First, and most important, distribution of 
powers between two levels of government on a permanently satisfactory 
basis is impossible. Technological developments, economic conditions, 
wars, social changes—these alter the problems of government and may 
necessitate reallocation of responsibilities for particular public services. 
If the constitution in which powers are assigned is precise and inflexible, 
dissatisfaction over the resulting social lag may be very great. At several 
critical periods in American history problems that had become clearly 
national in scope were held not subject to federal legislation. Three 
federal attempts to curb the evils of child labor were declared unconsti¬ 
tutional before the wages-and-hours law of 1938 finally was found valid. 1 
In the United States the national and state powers were defined in very 
general terms. Federal authority has been expanded mainly through 
liberalized interpretations of national powers by the Supreme Court. 

Second, diffusion of authority leads to delay and deadlock in critical 
times. In war and economic depression the country has found its parts 
divided against themselves and lacking the unity necessary to solve the 
great issues at hand. The sense of corporate unity that has enveloped the 
nation during its major wars and the broad nature of the war powers have 
caused less embarrassment than have some domestic crises. During the 
depression of the early 1930’s many cases of inactivity were the result of 
this disunity. 

Third, confusion arises under the federal plan from the lack of uni¬ 
formity in laws, and extra expense is incurred through the maintenance of 
two levels of government. While some progress has been made toward 
securing uniform state legislation in certain fields, the diversity of state 
law is enormous, to the great dismay of the individual and to the added 
expense of those doing business. Often it is said that two levels of govern¬ 
ment are more expensive than one; the statement may be true, probably 
more true than not, but the scope of the problem makes the question 
highly speculative. 

The present trend appears to be away from federalism. Several states 
that formerly utilized federalism have lost its form or spirit as they have 
become dictatorships. Germany, Austria, and other onetime federal 
states fell into this category. Cither federal states, like the United States, 
have been altered profoundly in the last two decades, chiefly in the direc¬ 
tion of expanding central authority at the expense of local autonomy. 

1 Cf. p. 737. 
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The Balance Sheet of Federalism 1 2 3 4 5 6 7 1 


Merits of Well-conceived Local Control 

1. Promotes local unity, sense of neigh¬ 
borhood responsibility, spirit of self- 
reliance and capacity for group action. 

2. Secures close adaptation of public serv¬ 
ices to local needs. 

3. Promotes and safeguards freedom, de¬ 
mocracy, and responsible government. 

4. Promotes socially beneficial intercom¬ 
munity competition. 

5. Permits safe experimentation with new 
forms and methods of government, 
thus fostering a gradual improvement 
in government throughout the country. 

6. Promotes political stability. 

7. Promotes national unity and national 
security. 

8. Relieves the national government of 
congestion of business. 

Merits of Well-conceived Central Control 

1. Unifies the nation. 

2. Provides for the common or national 
needs of the population and for a coor¬ 
dinated development of the nation\s 
resources. 

3. Safeguards the nation’s independence. 

4. Safeguards the liberties cf the people 
in a democratic country and provides 
for an equality of social, economic, and 
educational opportunities in the various 
sections of the country. 

5. Responds quickly to changed national 
situations and takes care of national 
emergencies. 

6. Is more efficient and economical in 
many respects than are local govern¬ 
ments. 

7. Gives common direction to local gov¬ 
ernments, impels them to maintain 
minimum standards of public service, 
and helps them to operate more effi¬ 
ciently. 


Shortcomings of Excessive 
Decentralization 

1. Results in an inefficient and an un¬ 
economic management of local affairs. 

2. Fosters local autocratic rule by petty 
officials and powerful minority groups. 

3. Breeds narrow parochialism and pro¬ 
duces national and regional disunity 
and disorganization. 

4. Results in extreme inequality in the 
standards of public service and pro¬ 
tection of civil rights throughout the 
country or the region. 

5. Produces inertia and extreme rigidity 
in the organization and operation of 
the government. 

fi. Lessens national security. 


Dangers of Excessive 
Centralization of Government 

1. Promotes a rule of an irresponsible na¬ 
tional bureaucracy and destroys democ¬ 
racy. 

2. Results in a neglect of local needs. 

3. Destroys local civic interest, initiative, 
and responsibility, individual freedom 
and self-reliance. 

4. Results in the instability of govern¬ 
mental policies, and of the government 
itself. 

5. Results in inefficiency and waste. 

C. Produces a congestion of business, in¬ 
dustry, arts, and culture in the capital 
and the economic and cultural decay of 
the rest of the country. 

7. Weakens national unity and national 
security. 


1 Condensed from Paul Studenski and Paul R. Mort, Centralized vs. Decentralized Government in Relation 
to Democracy (New York: Teachers College, Columbia University, 1941). 
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DISTRIBUTION OF POWERS 

Delegated Powers of the National Government. —The American national 
government possesses only those powers specifically delegated to it, or 
reasonably to be inferred from the Constitution. The Tenth Amendment 
declares: “The powers not delegated to the United States by the Consti¬ 
tution, nor prohibited by it to the States, are reserved to the States respec¬ 
tively, or to the people.” 

The major federal powers are enumerated as powers of Congress in 
Article I, Section 8. They are shown on the accompanying chart. 1 Other 
federal powers are provided for in other parts of the Constitution. 

That the national government today appears to possess powers not 
exercised in the years following 1789 does not disprove the fact that the 
United States has a central government of enumerated powers only. Some 
of the federal powers, especially tax and commerce, have grown tremen¬ 
dously in scope; the Constitution has shown great capacity for adaptation 
to changed conditions. Nevertheless, every activity of the national govern¬ 
ment must be justified under one or more of the specifically delegated 
powers. Congress lacks a general welfare power, under which it might do 
anything required by the public interest. Each act of Congress must be 
hung upon a constitutional “hook”—commerce, tax, monetary, or other. 
If no constitutional delegation can be found, or if one is improperly used, 
the legislation may be attacked as unconstitutional. The fact that Con¬ 
gress possesses only powers specifically delegated to it is one of the out¬ 
standing features of American government and must be understood as a 
prerequisite to further progress. 

Implied Powers. —After the list of powers of Congress given in Article I, 
Section 8, the Constitution grants Congress authority to: “make all Laws 
which shall be necessary and proper for carrying into Execution the fore¬ 
going Powers, and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer thereof.” 
This “elastic” or “necessary and proper” clause has given ri&e to extended 
controversy over the breadth of national authority. 

The “strict constructionalist” versus “broad constructionalist” conflict 
over this point has raged at several periods of national history. What 
unspecified powers reasonably might be implied from those specifically 
delegated? Hamilton and his followers claimed that Congress possessed 
authority to do many things in addition to the powers explicitly stated. 
Jefferson and his supporters insisted that federal powers should be inter¬ 
preted by the letter of the Constitution and that no authority could be 
exercised unless specifically delegated. 

1 Each of these is discussed in detail in later chapters. 
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Under John Marshall, Chief Justice from 1801 to 1835, the Supreme 
Court rendered many decisions that supported broad interpretation. 1 he 
most celebrated case was McCulloch v. Maryland (1819). 1 Maryland had 
levied a tax upon notes issued by the Baltimore branch of the second United 

Examples of Federal Powers 


Delegated 

1. To tax. 

2. To borrow and coin money. 

3. To establish post offices and post roads. 

4. To grant patents and copyrights. 

5. To regulate interstate and foreign commerce. 

6. To establish inferior courts. 

7. To declare war, grant letters of marque and 
reprisal. 

8. To raise and support an army. 

9. To maintain a navy. 

10. To provide for militia. 

11. To govern territories and property. 

12. To define and punish piracies and felonies on 
the high seas. 

13. To fix standards of weights and measures. 

14. To conduct foxeign relations. 

Reserved to States 

1. To regulate intrastate commerce. 

2. To establish local governments. 

3. To protect health, safety, and morals. 

4. To protect life and property and maintain order. 
5 To propose and ratify amendments. 

6. To conduct elections. 

7. To change state constitutions and governments. 


Prohibitions upon Congress 

1. No tax on exports. 

2. Direct taxes must be proportionate to popu¬ 
lation of states. 

3. Indirect taxes must be uniform. 

4. Guarantees contained in Bill of Rights not to 
be abridged. 

5. Preference may not be given to one state over 
another in matters of commerce. 

6. State boundaries cannot be changed without 
consent of states involved. 

7. Newly admitted states cannot be placed on 
plane of inequality with original states. 

8. May not permit slavery. 

9. May not grant titles of nobility. 


Implied 

1. To establish banks or other corporations implied 
from delegated powers to tax, borrow, and to 
regulate commerce. 

2. To spend money for roads, schools, health, in¬ 
surance, etc., implied from powers to establish 
post roads, to tax to provide for general welfare 
and national defense, and to regulate commerce. 

3. To create military and naval academies implied 
from powers to raise and support army and navy. 

4. To generate electricity and sell surplus, implied 
from power to dispose of government property, 
commerce, and war powders. 

5. To assist and regulate agriculture implied from 
power to tax and spend for general welfare and 
regulate commerce. 


Concurrent 

1. Both Congress and states may tax. 

2. Both may borrow money. 

3. Both may charter banks and other corporations. 

4 Both may establish and maintain courts. 

5. Both may make and enforce laws. 

6. Both may take property for public purposes. 

7. Both may spend money to provide for general 
welfare. 

Prohibitions on States 

1. May not coin money, keep troops or ships of 
war in time of pence. 

2. May not enter into treaties. 

3. May not pass laws impairing obligation of con¬ 
tract. 

4. May not deny persons equal protection of the 
laws. 

5. May not violate Federal Constitution or ob¬ 
struct federal laws. 

6. May not prevent persons from voting because 
of race, color, or sex. 

7. May not tax imports. 

8. May not tax exports. 

9. May not permit slavery. 

10. May not grant titles of nobility. 


States Bank. The cashier refused to pay the tax. Two principal ques¬ 
tions were posed. First, may the United States charter such a bank? 
The Court answered that it might do so under the congressional power to 
coin money and to regulate the value thereof. Marshall argued: 


1 4 Wheaton 316. 
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We admit, as all must admit, that the powers of the government are limited, and 
that its limits are not to be transcended. But we think the sound construction 
of the Constitution must allow to the national legislature that discretion, with 
respect to the means by which the powers it confers are to be carried into execution, 
which will enable that body to perform the high duties assigned to it, in the manner 
most beneficial to the people. Let the end be legitimate, let it be within the scope 
of the Constitution, and all means which are appropriate, which are plainly adapted 
to that end, which are not prohibited, but consist with the letter and spirit of the 
Constitution, are constitutional. . . . 

Another question involved the power of the state to tax the issue of the 
bank. The court denied to the state authority to tax a federal instru¬ 
mentality on the ground that the “ power to tax involves the power to 
destroy.” 

The ultimate decision regarding the validity of invoking implied power 
in a given instance is rendered by the federal Supreme Court. In its 
decisions regarding the scope of national power the Court has been far 
from consistent. Very great latitude has been permitted by the Court in 
some lines and at certain periods. In other fields and at other times the 
Congress has been held to the letter of the fundamental law. Over a 
century and a half the Court has built up lines of legal precedent on both 
sides of many such issues before the Court. Therefore, the judge who is 
predisposed for or against expansion of the scope of federal pow r er may 
easily find important cases to support his decision. The judge wanting to 
interpret national power narrowly cites as authority cases from the Taney 
or Taft eras in the Court. The broad construction of federal authority 
is justified by citing from Marshall and Stone epochs. 

Powers of the States. —The state governments possess an indefinite 
grant of the remaining powers that are not given to the Federal government 
nor prohibited to the states. 1 The sweeping nature of this authority is 
indicated in the language of the Tenth Amendment. This authority 
does not mean, however, that the states have unlimited power, for they 
specifically are forbidden to do many things, especially in Article I, Section 
10. There the states are forbidden to make treaties, emit bills of credit, 
make other than gold and silver legal tender, pass a bill of attainder, pass 
an ex post facto law, impair the obligation of contracts, grant titles of 
nobility, tax imports or exports, lay tonnage taxes, keep troops or warships 
in peacetime, make compacts without congressional approval. 

Being residual in nature, state powers are broader than those of the 
Federal government. States are assumed to have authority to do any¬ 
thing that is not prohibited in federal or state constitutions. The prin¬ 
cipal state power, the police power, gives the state sanction to provide for 
the health, morals, safety, and welfare of its people. 

1 See p. 360. 



88 


THE AMERICAN FEDERAL GOVERNMENT 


All governmental power, however, cannot be classified exclusively into 
federal or state categories. Inevitably, some powers are shared by the 
two levels of government; these are usually called “concurrent powers.” 
For example, both state and Federal governments set standards of weights 
and measures, tax and borrow, and enact bankruptcy laws. 

The Supreme Law of the Land.—The supremacy of the Federal Consti¬ 
tution, and of national law within its sphere, is assured by Article VI, 
Clause 2, which provides: 

This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the Au¬ 
thority of the United States, shall be the supreme Law of the Land; and the Judges 
in every State shall be bound thereby, any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding. 

Perhaps more than any other portion of the Constitution, this clause 
expresses the spirit of the Union. The Federal Constitution is paramount 
over all other forms of law, state or national. Federal law, if validly 
enacted under the Constitution, ranks above state law. State laws that 
conflict with valid federal laws or treaties may be adjudged unconstitu¬ 
tional on such grounds. The final verdict in a dispute between national 
and state jurisdiction or law is given by the federal judiciary. 

In event of conflict between federal and state laws either an officer of 
the Federal government or a private citizen can institute a suit in federal 
court. If the court finds the state law in conflict, the law is unenforceable. 
Failure of a state to respect the decision would justify the use of military 
force by the Federal government. The first occasion upon which a state 
law was declared unconstitutional by the United States Supreme Court 
was that of Fletcher v. Peck 1 wherein an act of Georgia was at issue. Since 
then nearly five hundred state laws have failed to meet the test of consti¬ 
tutionality. Happily, the Federal government has seldom found it neces¬ 
sary to resort to the use of force. 

UNITS OF AMERICAN GOVERNMENT 

Number and Diversity of Units.— One attribute of the American federal 
system that proves most confusing is the multiplicity of units of govern¬ 
ment and the diversity in their names, powers, and duties. Thus far only 
the two major levels of government, federal and state, have been mentioned. 
Legally the state possesses all the power exercised by both state and local 
governments; in practice, however, it delegates both powers and functions 
to a multiplicity of political subdivisions. The full list of these local units 
is astonishing and causes the average citizen to despair of finding the 

1 6 Cranch 87 (1810). 
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precise governmental unit charged with the service concerning which he 
seeks information. The Bureau of the Census has enumerated, as of 1942, 
the following units of government: 1 


Units of government 

Number 

j 

Per cent of 
all units 

United States government. 

1 

* 

States (four officially use “Commonwealth”) .. 

48 

* 

Counties (Louisiana uses “parishes”). 

3,050 

2.0 

Townships or towns (22 states). 

18,919 

12.2 

Municipalities (incorporated places) . 


10.4 

School districts. 

m 


Special districts . 

8,299 

| 5.4 

Total . 

155,116 



* Less than 0.05 of 1 per cent. 

It has been pointed out already that the United States proper, without 
territories, contains more than 3,000,000 square miles; the 1940 census 
recorded a population in that area of 131,669,275, and it is expected that 
the 1950 census will show over 150,000,000. 

The States. —The states vary greatly in area, in population, and in 
wealth. Their equality in the Union is like the dictum that all men are 
created equal: politically it is so in one sense, but each individual is endowed 
differently in physique, in abilities, and in his share of the world's goods. 
In area the states vary from Rhode Island, with 1,214 square miles, to 
Texas, with 267,339 square miles. In population (estimated as of July 1, 
1947, by the Bureau of the Census) they ranged from Nevada, with 
139,000, to New York, with 14,165,000. In wealth some far outstrip 
others in resources, access to markets, and industrial facilities. Pressure 
for federal aid often is most intense from the poorer states, and the use of 
federal grants helps to correct some of the inequalities between states. 

Local Governments. —Units of local government will be dealt with in 
detail in subsequent chapters, but some introductory comments are in 
place here. All but Rhode Island use counties (Louisiana parishes are 
similar), although the importance of the county varies considerably. In 
the South, West, and Middle Atlantic areas counties are the major units of 
local government; in New England they have a minimum of functions and 
exist largely for administrative convenience. The New England town, 

1 United States Department of Commerce, Bureau of the Census, Governmental 
Units in the United States y 1942 (Washington: Government Printing Office, 1944), p. 1. 
The total number of units in 1942 was about 10,000 less than reported as of January, 
1941, by William Anderson in The Units of Government in the United States (Chicago: 
Public Administration Service, 1942), p. 17. Almost the entire reduction was in the 
number of school districts. 
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embracing rural and urban territories, has broad governmental functions. 
The Middle Western township is a distant cousin, but is primarily rural 
and is assigned less important powers and duties. School districts and 
other special districts usually have the power to tax and constitute an im¬ 
portant category of governmental units. 


ADMISSION OF STATES TO THE UNION 

The thirteen states existing at the time of the federal Constitutional 
Convention were given an opportunity to be blanketed in as charter mem¬ 
bers of the Union. The new government was declared in operation after 
eleven states had ratified the Constitution. North Carolina and Rhode 
Island finally ratified in 1780 and 1790, respectively. The union of thirteen 
states lasted only 1 year, however, for the flow of new states continued 
with never a decade’s interruption until the last contiguous continental 
territories 'Arizona and New Mexico) became states in 1912. 


Order of Admission of States to the Union 
(Original thirteen states listed in order of ratification) 


State 

Date 

State 

Date 

Delaware. 

. 1787 

Arkansas . 

. 1836 

Pennsylvania . 

. 1787 

Michigan . 

. 1837 

New Jersey. 

. 1787 

Florida . 

. 1845 

Georgia. 

. 1788 

Texas. 

. 1845 

Connecticut . 

. 1788 

Iowa. . 

. 1846 

Massachusetts. 

. 1788 

Wisconsin. 

. 1848 

Maryland. 

. 1788 

California. 

. 1850 

South Carolina. 

. 1788 

Minnesota . 

. 1858 

New Hampshire. 

. 1788 

Oregon . 

. 1859 

Virginia. 

. 1788 

Kansas . 

. 1861 

New York. 

. 1788 

West Virginia . 

. 1863 

North Carolina. 

. 1789 

Nevada. 

. 1864 

Rhode Island. 

. 1790 

Nebraska . 

. 1867 

Vermont. 

. 1791 

Colorado . 

. 1876 

Kentucky. 

. 1792 

North Dakota . 

. 1889 

Tennessee. 

. 1796 

South Dakota. 

. 1889 

Ohio. 

. 1803 

Montana . 

. 1889 

Louisiana. 

. 1812 

Washington. 

. 1889 

Indiana. 

. 1816 

Idaho.. 

. 1890 

Mississippi. 

. 1817 

Wyoming. 

. 1890 

Illinois. 

. 1818 

Utah. 

. 1896 

Alabama . 

. 1819 

Oklahoma. 

. 1907 

Maine. 

. 1820 

New Mexico. 

. 1912 

Missouri. 

. 1821 

Arizona. 

. 1912 


Admission Procedure. —Procedure for the admission of new states is well 
established. Congress, under Article IV, Section 3, has the sole power of 
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admitting new states. The major restriction upon the authority of Con¬ 
gress is the requirement that territory of existing states may not be taken 
without their consent. 

The admission process normally has involved five steps: (1) A territorial 
government is organized. (2) The territory applies to Congress for admis¬ 
sion to the Union. (3) Congress enacts an “enabling act” outlining pro¬ 
cedure for framing the constitution. (4) The territory frames a constitu¬ 
tion. (5) Congress passes a resolution of admission. 

Can Congress Impose Conditions for Admission? —Congress can and 
has withheld admission from would-be states until certain conditions 
were met. If, however, these conditions pertain to internal matters, 
they cannot be enforced after the admission of the state. Once admitted, 
the state achieves a condition of equality with all other states, and may 
not be bound by prior commitments. 1 On the other hand, conditions 
imposed regarding disposition of federal lands ceded to states and other 
matters under federal jurisdiction are fully enforceable in law. 

The imposition of conditions on new states began in 1802 with the 
admission of Ohio. Although acts of admission usually described the status 
of each new state as “on an equal footing with the original states,” Con¬ 
gress repeatedly placed detailed conditions on new members of the Union. 
Utah, on admission in 1896, was required to forbid polygamy and to assure 
nonsectarian public schools. Oklahoma, as a condition of admission in 
1907, promised not to move its capital from Guthrie for a period of years. 
Four years later the state voted removal of the capital to Oklahoma City. 
When the case was appealed to the United States Supreme Court, this 
restriction on the state was declared invalid on the ground that all states 
are politically equal and have full control over their internal affairs. The 
enabling act to admit Arizona was vetoed by President Taft in 1911 because 
of his objection to a provision for recall of the judiciary. An amended 
act was passed eliminating recall of judges; after admission in 1912, Arizona 
promptly restored judicial recall provisions. 2 

Statehood for Hawaii and Alaska. —More than three decades after the 
last contiguous territories of continental United States became states, 
serious consideration is now being given to the admission of Hawaii and 
Alaska. 8 Their important roles and loyalty during the Second World War 
have added much weight to their claims to statehood. The future of 
Puerto Rico is very much in doubt, for sentiment there appears to be 
divided sharply between those who wish independence and those who 
desire statehood. 

x The leading case in tills field is Coyle v. Smith, 221 U.S. 559 (1911). 

2 Frederick L. Bird and Frances M. Ryan, The Recall of Public Officers (New York: 
Macmillan, 1930), p. 6. 

2 See also p. 581. 
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RESTRICTIONS ON THE STATES 

Some prohibitions against state action were necessary in order to protect 
the Federal government against state encroachments and to ensure national 
supremacy in national matters. Others were deemed necessary to assure 
individual rights against attack by the states. Powers denied to the 
states include those listed in Article I, Section 10. While the most sweeping 
prohibitions are contained in the Fourteenth Amendment, states are also 
restrained by the Fifteenth Amendment from withholding suffrage rights 
because of race, color, or previous condition of servitude, and by the 
Nineteenth because of sex. 

Treaties and Compacts.—Two provisions in Article I, Section 10, pro¬ 
tect the Union by forbidding American states to enter into special arrange¬ 
ments with foreign nations, and by ensuring federal control over interstate 
agreements. No state may enter into a treaty, alliance, or confederation. 
This is an unconditional prohibition, and helps to make exclusive federal 
control over foreign relations. This clause was used frequently during 
and after the Civil War to sustain the Northern contention that states 
have no right to secede from the Union. It prevents New York from 
making a treaty with Canada with respect to the St. Lawrence waterway. 
It forbids Texas to join a league of nations or a Pan-American union. It 
makes impossible the adherence of the New England states to a new world 
union of the democracies. 

The restriction against entering an agreement or compact with another 
state or foreign power is less drastic, for Congress may permit such action. 
Although informal “gentlemen's agreements” between state governors and 
foreign governments are not unknown, they are extremely rare. On the 
other hand, many interstate compacts have been negotiated and approved 
by Congress. A very lively interest in this device has developed during 
the past decade. It will be evaluated in the next chapter. 

Denial of Monetary Powers.—No money may be coined by states, 
nothing but gold and silver coin made legal tender for payment of debts, 
and no bills of credit emitted. The courts have held that money means 
gold, silver, and copper coin and also that coinage involves molding a 
metallic substance of intrinsic value. 1 During the Revolution and Con¬ 
federation the variety of moneys and the disparity of values were so great 
that stress was placed on the necessity of a uniform medium of exchange, 
with value controlled by the national government. States have been 
inclined not to interfere in this field; some discussion arose when states 
first began to issue sales-tax tokens, but it is now generally agreed that 
such do not constitute coin. 

‘Griswold v. Hepburn, 63 Ky. 20 (1865). For a fuller discussion of federal fiscal 
power, see Chap. 17 below. 
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Since the Constitution forbids states to make other than gold and silver 
coin legal tender in payment of debts, state experimentation in monetary 
reform is curbed effectively. Notes issued by state banks have continued 
to circulate, but no state can force their acceptance. Congress alone 
retains the authority to establish other forms of legal tender. Thus a 
“United States note” may be inscribed “This note is legal tender at its 
face value for all debts, public and private” without any mention of gold 
or silver. But if its government fell into the hands of monetary reformers 
who sought to issue “prosperity certificates,” a state could not compel the 
acceptance of such scrip. 

Indeed, the issuance of such scrip probably is forbidden by the consti¬ 
tutional provision that no state shall emit bills of credit. A bill of credit 
is a paper medium issued by a state and intended to circulate as money. 
State bank notes were not prohibited by this clause; they continued to 
circulate until taxed out of existence by the Federal government in the 
1860’s. The dated stamp scrip or warrants proposed under the “Retire¬ 
ment Life Payments” scheme which the California electorate defeated in 
1938, 1939, and 1942 very likely would have been deemed bills of credit 
by the courts. The Canadian province of Alberta, under its “social credit” 
administration, in 1936 paid road workers with “prosperity certificates”; 
certainly these would have been called a violation of the bills of credit 
prohibition if an American state had issued them. In placing this pro¬ 
vision in the Constitution, its framers showed appreciation for the prin¬ 
ciple, known as Gresham’s law, that a cheaper medium of exchange tends 
to displace the dearer when the two are permitted to circulate side by side. 

Limitation of State War Powers. —Three points among the list of re¬ 
strictions touch upon the authority of the states in relation to war. States 
are forbidden to issue letters of marque and reprisal; Article I, Section 8, 
of the Constitution authorizes Congress to grant such documents. A letter 
of marque and reprisal empowers the holder to privateer and prey upon 
the commerce of another nation. Because such approval of privateering 
is likely to involve a country in war, the power wisely was reserved for the 
level of government with control over foreign relations. 

States also are denied the right to keep troops or ships of war without 
the consent of Congress. This denial does not prevent the maintenance 
of a state militia that may be deemed necessary to put down armed insur¬ 
rection too strong for civil authority to curb. Since the First World 
War, the state militias have been organized as units of the National Guard, 
under joint federal-state auspices. The purpose of the restriction was to 
prevent the development of state armies and navies, and to ensure federal 
supremacy in the defense field. During the Second World War, Congress 
authorized states to form militia and guard units outside the National 
Guard organization. 
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The final restraint, forbidding a state to engage in war unless actually 
invaded, is of little practical importance today but may have constituted 
some deterrent on provocative incidents precipitated by state officers. 
Congress has the sole power to declare war, and it is fitting that the states 
should not compromise the position of the Federal government by rash 
actions on their international boundaries. 

Limitations on State Tax Power. —The authors of the Constitution were 
careful to forbid Congress to discriminate between states and ports in 
matters of regulation and taxation. 1 It was fitting, therefore, that they 
should prohibit unfair uses of state tax powers. States were denied the 
right to tax imports or exports. Goods might be taxed by a state before 
shipment to another state or after arrival from another state. Long con¬ 
troversy has ensued over what constitutes arrival. The courts developed 
an “original-package” doctrine under which a commodity leaves the 
channel of trade only when the original box, bale, or carton in which it 
was shipped is opened. Only then is it taxable by the state. Reasonable 
state inspection fees on exported or imported goods may properly be 
collected. It is well established that states may not burden interstate 
commerce through taxation. 

State tonnage duties on ships are prohibited except with the consent of 
Congress. This tax is charged on the basis of tonnage capacity of a vessel, 
for entering or leaving a port. It should be distinguished from a wharfage 
charge or fee, which validly may be collected from a ship for wharfage 
services. 

The implied restriction, derived from the very nature of the federal 
system, that states cannot tax federal instrumentalities and the Federal 
government cannot tax states is of very great importance. It was stated 
in McCulloch v. Maryland (1819) in terms of “power to tax involves (he 
power to destroy.” The list of exemptions from state taxation expanded 
greatly through the years, including not only federal property, but also 
federal salaries, gasoline used by federal agencies, and income from federal 
bonds. Finally, in 1939 the Supreme Court began to narrow the field of re¬ 
ciprocal immunity. 2 

The Fourteenth Amendment, Section 4, forbids states (o assume or pay 
any debt or obligation incurred in aid of insurrection or rebellion against 
the United States. Such debts are declared illegal and void. 

Protection of Personal and Property Rights.— As is noted in a later 
chapter, 3 states are prevented from violating personal and property 
rights. They may not pass ex post facto laws, bills of attainder, or laws 
impairing the obligation of contract. Nor may they deny due process of 

1 See Chap. 17. 

1 For fuller discussion of reciprocal immunity, see p. 370. 

* Chap. 7. 
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law, deprive persons of equal protection under the law, or abridge the priv¬ 
ileges and immunities of American citizens. When states violate liberties, 
a federal question arises that justifies resort to federal courts. While this 
provides only a legal remedy, experience has demonstrated the wisdom of 
subjecting member units of the federal union to constitutional limitations 
enforceable by the central government. 

Suffrage Restrictions.—The Constitution in its original form gave to 
the states virtually the whole responsibility for determining who might 
vote in both federal and state elections. The electorate for federal officers 
was declared to be the same in each state as that for the most numerous 
branch of the state legislature. This situation was altered, however, by 
both the Fifteenth and Nineteenth Amendments; and Section 2 of the 
Fourteenth contained a penalty which might be invoked against states 
disfranchising a proportion of the male population. 1 

The Fifteenth Amendment declares simply: “The right of citizens of the 
United States to vote shall not be denied or abridged by the United States 
or by any State on account of race, color, or previous condition of servi¬ 
tude.” Congress is given authority to enforce this provision by appropriate 
legislation. The meaning is clear, and the amendment has been used to 
sweep away several attempts to restrain Negro participation in elections. 
A number of indirect ways have been developed, however, to bar colored 
people on grounds of illiteracy, nonpayment of poll taxes, and similar 
devices. Acts by private individuals and bodies are not included in this 
prohibition. 

The Nineteenth Amendment banning discrimination on account of sex 
effectively ended all state denial of woman suffrage. As the amendment 
refers only to the right to vote, several states continued to ban women 
from jury duty. 

The penalty contained in Amendment XIV, providing that a state’s 
representation in the House of Representatives may be reduced in the 
proportion to which adult (twenty-one years) citizens are denied the right 
to vote, has never been invoked by Congress. 


FEDERAL OBLIGATIONS TO THE STATES 

The number of federal guarantees to the states is not large, but taken 
together they are of considerable importance. The Federal government 
is bound to respect the territorial integrity of existing states in admitting 
new states; it must guarantee a republican form of government to the states; 
it is bound to protect states against domestic violence and foreign invasions; 
it is forbidden to alter the constitutional grant of two senators for each 
state; it cannot permit states to be sued by individuals in the federal courts. 

1 For a more complete discussion of suffrage, see Chap. 11. 
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Territorial Integrity of the States.—Under the terms of Article IV, 
Section 3, Clause 1: 

New States may be admitted by the Congress into this Union; but no new State 
shall be formed or erected within the Jurisdiction of any other State; nor any State 
be formed by the Junction of two or more States, or Parts of States, without the 
Consent of the Legislatures of the States concerned as well as of the Congress. 

The admission process, which has been described earlier, is prescribed 
by Congress. Congress has great powers in this regard, but it cannot 
impose conditions upon purely state matters, nor can it carve up exist¬ 
ing states without their consent. The territorial integrity of states was 
much discussed in the Constitutional Convention before the final language 
was agreed upon. It has been interpreted to mean that the territory 
of no state may be taken without its own consent. Actually several 
states, formed from parts of others, have been admitted. Kentucky, 
formerly a part of Virginia, secured that state's approval, and Congress 
admitted it as a separate state in 1792. Tennessee was formed in 1796 
after North Carolina ceded the territory to the United States. Vermont 
was admitted to the Union in 1791, in spite of claims by New York to 
her territory. Massachusetts agreed to Maine's separation in advance 
of that state's admission in 1820. West Virginia's separation from Virginia 
was authorized by a “rump" or irregular legislature of Virginia during the 
Civil War. 

Although continental territory of the United States (except that in the 
District of Columbia and Alaska) is fully organized into states, occasionally 
proposals are made for creating a new state out of a portion of one or two 
existing states. During 1941-1942 an amusing plan was advanced for 
the formation of a forty-ninth state called “Jefferson" out of the counties 
of southern Oregon and northern California. Frequently schemes for 
creating city-states of Chicago or New York are put forward. Before 
Congress could admit any such new state, however, the consent of the 
existing states concerned would have to be obtained. 

A Republican Form of Government.—“The United States shall guar¬ 
antee to every State in this Union a Republican Form of Government...." 
This statement appears in Article IV, Section 4. Various theories have 
been advanced to explain what the founding Fathers meant by this provi¬ 
sion. Some say it means representative government; others, the form used 
in 1789; still others declare it means democratic government with broad 
suffrage rights. The fact of the matter is that no one knows or is likely 
soon to secure a precise answer. The courts regard the question as political 
in nature and, therefore, decline to rule whether or not a given state govern¬ 
ment meets the requirements imposed by the Constitution. Instead, 
the matter is left for the Congress and the President to determine. 
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The President may indicate his choice between two rival regimes by 
using troops to protect or restore order, as in Dorr’s Rebellion of Rhode 
Island. 1 Congress may announce its acceptance or rejection of a particular 
state regime by seating or refusing to seat senators and representatives 
from the state concerned, as it often did in the reconstruction era. Several 
times during the era of Huey Long’s predominance over Louisiana, efforts 
were made to persuade Congress to refuse seats to Louisiana legislators 
on the ground that they came from a state without republican form of 
government, but no action was taken. 

Arguing that “republican form” meant representative government, a 
corporation operating in Oregon once sought to prove in the courts that 
the state government had lost its lawful authority through the adoption 
of the initiative and referendum. The Supreme Court indicated the 
political character of the question and declared that determination 
rested with the Congress through admission or rejection of senators and 
representatives. 2 

Defense against Invasion and Violence.—The latter part of Article IV, 
Section 4 requires that the United States . . shall protect each of them 
against Invasion; and on Application of the Legislature, or of the Executive 
(when the Legislature cannot be convened) against domestic violence.” 
This restatement of the federal obligation to protect against foreign 
enemies is the logical companion to the prohibition of state armies and 
navies and properly derives from the federal war power. 

Much difficulty is encountered in determining when domestic violence 
reaches the point requiring federal intervention. The President makes 
this decision. Normally he sends in federal troops only after a request 
for help has come from the governor or legislature of the state concerned 
or when federal law or federal property is violated. President Cleveland 
broke the Chicago Pullman strike of 1894 with troops that he sent in over 
the protest of Governor J. P. Altgeld of Illinois. Cleveland used the 
grounds of protecting the mails and freeing interstate commerce of obstruc¬ 
tions. President Roosevelt in 1941 used the Army to break up a strike in 
a California aircraft factory without any formal request from the governor. 

Equal Representation in the Senate. —No state may be denied equal 
representation in the United States Senate without its own consent. 
Since no state is likely to agree to reduction of Senate representation, the 
two-member-per-state basis is likely to remain indefinitely. The Consti¬ 
tution states that this portion of the fundamental law cannot be changed 
by amendment. 

State Immunity from Suit. —The original Constitution assigned the 
national judiciary jurisdiction over suits between a state and citizens of 

1 Luther v. Borden, 7 Howard 1 (1849). 

* Pacific States Telephone and Telegraph Co. v. Oregon, 223 U.S. 118 (1912). 
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another state. After the decision of the Supreme Court in Chisholm 
v. Georgia, 1 upholding a citizen’s suit against the state, a great storm of 
disapproval arose. The Eleventh Amendment, outlawing such suits, was 
ratified finally in 1798. Under this amendment, a state may not be sued 
in federal courts by an individual without its own consent. Lacking such 
consent, the individual may seek remedy through legislative action on a 
“claim” bill. 


STATE OBLIGATIONS TO THE UNION 

Elections of Federal Officials. —No separate federal election machinery 
is comprehended in the Constitution. Instead the states are obliged to 
conduct elections for federal officials. Presidential electors are chosen in 
each state in whatever manner the state legislature directs. All states 
now use the direct election method. Members of the House of Repre¬ 
sentatives are elected by the people, in most cases from single-member 
districts. Senators, under the Seventeenth Amendment, are elected at 
large in each state. For all three offices the suffrage requirements for 
voters are identical to those for the most numerous branch of the state 
legislature. Each state decides for itself the method of nominating, if 
any, that shall be employed. Congress has used its power to set a common 
election date for federal officers, but Maine, which has an earlier dale 
set in its constitution, is permitted to continue its own general election 
date. 

Participation in Amending Process. —States also are obliged to partici¬ 
pate in the federal constitutional amending process. One of the methods 
of proposing amendments (federal constitutional convention) and both 
schemes of ratification (state legislatures and state conventions) require 
the participation of the several states. 
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TEXT-FILM 

The following MeGraw T -Hill 35mm silent filmstrip is recommended for use 
with Chap. 5 of this text. 

The Federal System—Part /. Federalism in theory and practice; distribution 
of powers between the Federal government and the states. Restrictions on the 
states, and federal obligations to them. 





Chapter 6 

INTERSTATE AND FEDERAL-STATE RELATIONS 

An ideal federal system in our modern era contemplates a group of semi¬ 
independent democracies held together by a constitution and a common 
tradition, and functioning smoothly through a statecraft that includes a large 
factor of cooperation. This cooperation must be partly in the field of inter¬ 
state and partly in that of Federal-State relations. The true spirit of the 
Federal system is sustained by efficient voluntary relationships, which make 
the compulsions of the unitary state unnecessary. 

United States Treasury Department, Committee 
on Intergovernmental Fiscal Relations, Federal , 
State, and Local Fiscal Relations ... a Report . . . l 


INTERSTATE RELATIONS 

Constitutional Interstate Obligations.—The Constitution imposes upon 
each state certain obligations to all other states. The principal interstate 
duties are enumerated in Article IV, which is devoted to states’ relations. 
In each case the responsibility of the state is outlined in general form only, 
and it has remained for the courts to expound the meaning of the particular 
obligation in specific terms. 

Full Faith and Credit .—The first among these interstate obligations is 
contained in Article IV, Section 1, which reads: 

Full Faith and Credit shall be given in each State to the public Acts, Records, 
and judicial Proceedings of every other State. And the Congress may by general 
Laws prescribe the Manner in which such Acts, Records, and Proceedings shall be 
proved, and the Effect thereof. 

In 1804 Congress extended coverage of this clause to acts, records, and 
proceedings of territories of the United States. The clause docs not 
include foreign governmental acts and proceedings. Federal courts, also, 
are bound to give state court decisions full faith and credit. 

In general, full faith and credit means that every state must accept 
another state’s statutes, charters, deeds, vital records, judicial decisions, 
and court records. For example, an ordinary civil judgment of Iowa 
courts ordering Smith to pay Brown $1,000 will be enforced by Kansas 
courts without an examination of the case on its merits, but merely after 
a determination of the authenticity of the original judgment. A Massa- 

1 Sen. Doc. 69, 78th Cong., let Sess. (Washington: Government Printing Office, 
1943), p. C7. 
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chusetts marriage license is accepted as proof of wedded status in Penn¬ 
sylvania. A Texas birth certificate may be used in Oregon to establish 
date of birth. A will properly drawn in Idaho is binding in the courts 
of Wyoming. 

Two notable exceptions to full faith and credit exist. First, the clause 
does not cover state proceedings under criminal law. A person convicted 
of a crime in Alabama is not punished for it in Kentucky. Such cases 
are handled through extradition, under which the state to which a fugitive 
from justice has fled delivers him up to the state where the crime was 
committed. Second, divorce decrees granted by courts of a state in which 
neither party has a bona fide residence sometimes are not accepted by the 
courts of other states. Mr. and Mrs. A, who have lived together in New 
York, separate. Mr. A proceeds to Nevada where, after a few weeks, he 
is granted a divorce, without summons to Mrs. A. Returning to New 
York, Mr. A remarries. The second Mrs. A bears two children. Ten 
years later Mr. A dies suddenly. The first Mrs. A demands and is granted 
the whole of Mr. A’s estate on the ground that their marriage was never 
legally dissolved under the laws of New York. The late Mr. A is adjudged 
a bigamist, his children and their mother are left penniless, and the children 
have the stigma of illegitimacy. Divorces granted in the state in which a 
couple has been domiciled are valid; even those issued by a state in which 
one of the parties has actual residence generally are accepted. 1 

Privileges and Immunities .—Further protection against interstate dis¬ 
crimination was secured through the provision that the citizens of each 
state are guaranteed the privileges and immunities of citizens of the several 
states. 2 This clause, it will be seen, assures the citizen of one state the 
right to be protected, to travel, to reside, to secure habeas corpus, to sue 
in courts, to make contracts, to marry, to hold property, to enjoy tax 
equality, and to engage in trade or business in any other state. 

Such guarantees are of great importance in making this one nation in¬ 
stead of many nations. The courts have ruled invalid several attempts by 
states to give their own citizens rights denied to citizens of other states. 
During the 1930’s a number of proposals were made in states of the Pacific 
Southwest to curb the influx of migrants from drought and dust-bowl areas. 
It is quite valid for states to require of a citizen residence for a given period 
before achieving the right of suffrage, or securing eligibility to poor relief. 

1 The status of Nevada divorces has been much controverted in recent years. In 
Williams v. North Carolina, 317 U.S. 287 (1942) the Supreme Court ruled that the full- 
faith-and-credit clause required the acceptance of two Nevada divorces obtained after 
6 weeks of residence. The case was reheard by the court in Williams v. North Carolina, 
325 U.S. 226 (1945) and the Court held that North Carolina had power to determine the 
validity of domicile. The conviction of bigamy was upheld and the state court sentence 
was sustained. 

* See p. 157. 
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No state, however, can directly forbid by law indigent migrants to enter. 
Local authorities plagued the migrants with vagrancy ordinances, and 
private individuals and groups conspired to frighten them away. Cali¬ 
fornia forbade by law the transportation of indigent persons into the state, 
but the statute was declared unconstitutional. 1 

The rights of resident citizens and of citizens of other states are not, 
however, precisely equal. States have been permitted three major ex¬ 
ceptions and a number of minor ones to the application of the privileges* 
and-immunities clause. 

First, corporations are not considered citizens under this clause, and, 
therefore, out-of-state concerns may be burdened with discriminatory legis¬ 
lation. States are subject to restraint in this field, nevertheless, under 
the due-process clause of the Fourteenth Amendment. 

Second, the right to engage in certain professions or businesses may be 
restricted by state law to citizens who have resided in the state for a given 
number of months or years. By admission to the bar or to the practice 
of medicine in one state one does not thereby secure the right to practice 
in all states. 2 

Third, the privileges of sharing in the property or proprietary functions 
of a state may be denied to a nonresident, or offered to him on a very 
different basis. A state university may require payment of a tuition fee 
by a nonresident, although none is collected from residents. For example, 
the University of California charges $150 per semester tuition for out-of- 
state students and no tuition fee for Californians. States customarily 
charge much higher fees for fish and game licenses to nonresidents than to 
residents. It is valid for Idaho to charge local sportsmen $2 per season 
for a permit covering all fish and game, and to charge an out-of-state 
person $50 for the same privilege. 

Extradition of Fugitives .—The process of extradition is explained clearly 
in the second clause of Article IV, Section 2: 

A person charged in any State with Treason, Felony, or other Crime, who shall 
flee from Justice, and be found in another State, shall on Demand of the executive 
Authority of the State from which he fled, be delivered up, to be removed to the 
State having Jurisdiction of the Crime. 

It is similar to international extradition, but rendition between nations is 
carried out under treaty; among the American states no treaty is necessary, 
for the Constitution provides a direct and uniform rule. Any violation 
of state law, whether felony or misdemeanor, may be the basis for a request 

Edwards v. California, 314 U.S. 160 (1941). The majority opinion rejected the 
law on grounds of obstruction of interstate commerce. 

2 For details see United States Department of Commerce, Marketing Laws Survey, 
State Occupational Legislation, March, 1943. 
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for rendition. Any person charged with a crime who leaves the state in 
which the alleged crime was committed may be extradited, whether he 
deliberately fled or not. Federal law extends extradition to territories. 

Ordinarily the process works smoothly. Congress has directed by law 
that the governor of a state or territory has the duty of detaining the fugi¬ 
tive for whom extradition is asked. The governor of the state from which 
he fled is notified when the accused person is located. The formal request 
for rendition then follows. Usually the governor delivers up the fugitive 
without question. Occasionally, however, governors examine the facts 
behind a requested extradition and refuse to hand over fugitives. This 
refusal may occur when an executive distrusts the system of justice used 
in the state making the request, as was the situation in I am a Fugitive 
from a Chain Gang. Or it may be due to humanitarian considerations, 
such as a long record of reformed living. No court or officer has power to 
force a governor to render up a person if the governor refuses the request 
of extradition. 

Interstate Cooperation. Compacts .—The Constitution provides for in¬ 
terstate relations largely in negative, prohibitory terms. Even the provi¬ 
sion for interstate compacts in Article I, Section 10 is in the form of a 
prohibition: “No State shall, without the Consent of Congress . . . enter 
into any Agreement or Compact with another state. . . .” Normally a 
compact is negotiated between representatives of state executives, ratified 
by the states concerned, and submitted to Congress for consent, which is 
given by law. Increasingly in recent years Congress has consented in ad¬ 
vance to a compact or an idea for a compact; sometimes no compact or 
state ratification has followed. Up to 1948 approximately eighty-five com¬ 
pacts had been authorized by Congress; over fifty of these became effective 
through state ratification. 1 Most interstate compacts deal with relatively 
minor matters, especially with boundary lines, rivers, harbors, waterways, 
bridges, and the like. During the last 10 years several compacts have 
been made on pressing economic and governmental problems. 

Best known among interstate compacts, the New York Port Authority 
is scarcely typical. It was negotiated between New York and New Jersey 
in 1920 and approved by Congress in 1921. The original plan was to 
provide an agency for the coordinated development of the metropolitan 
port facilities of American’s leading harbor. The authority has been unable 
to make much progress in getting railroads, shipping lines, and others to 

1 In December, 1935, the National Heeources Committee reported in its Regional 
Factors in National Planning and Development (Washington: Government Printing 
Office, 1935), p. 36, that fifty-seven compacts had been authorized by Congress but 
that only thirty-four were finally ratified by the states and went into effect. The latest 
figures may be obtained by adding the compacts authorized and ratified since that date. 
The Book of the States lists compacts on which action has been taken during the last 
decade. 
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cooperate in its comprehensive plan but has been a conspicuous success 
in building and maintaining bridge and tunnel facilities across the Hudson 
River. The authority is directed by twelve commissioners, six from each 
state. The commissioners are unsalaried; they place responsibility for 
the operation of the vast enterprise on well-paid career officials. Au¬ 
thority power is not great. Each major construction project requires the 
statutory approval of New York and New Jersey; and the governors of 
the two states have been given veto power over acts of the authority. In 
spite of these restrictions, the authority has made a remarkable record of 
successfully operating a huge public enterprise. 1 

The Interstate Oil Compact is an outstanding attempt to stabilize a 
chaotic industry by interstate action. It was negotiated by representatives 
of Texas, Oklahoma, California, Kansas, and New Mexico in early 1935; the 
compact was ratified by Texas, Oklahoma, Kansas, New Mexico, Illinois, 
and Colorado; it was consented to by Congress later in 1935 and renewed 
in 1937, 1939, 1941, and 1943. Michigan, Arkansas, Louisiana, Kentucky, 
New York, Ohio, Pennsylvania, Montana, Florida, West Virginia, Georgia, 
and Indiana came in subsequently. The purpose of the compact was 
declared to be prevention of oil and gas waste. The text of the compact 
does not mention control of production directly, but the primary work 
of the commission (one commissioner from each state) appears to be the 
approval of production quotas. The oil compact has suffered in effective¬ 
ness due to California’s unwillingness to ratify. For an industry as 
competitive as petroleum it may be regarded as a modest success. 2 

Most widely accepted of all is the Crime Compact of 1934, for which 
blanket approval was given by Congress the same year. Forty-one states 
by 1948 had ratified this agreement for interstate supervision of parolees 
and probationers. The reform of released convicts inevitably is compli¬ 
cated by the notoriety an ex-criminal achieves in his home community. 
Previously it has been difficult or impossible to provide proper parole 
facilities in other states. Now an ex-convict may have a chance to start 
anew under favorable circumstances and proper supervision in the state 
of his choice. 

Evaluation of the Compact Method .—While the compact method is a 
useful device through which regional problems may be attacked, it is 
likely to succeed mainly in restricted areas and in noncontroversial fields. 

1 See Port of New York Authority, The Port of New York (New York: The Authority, 
1941); “Port of New York Authority,” Fortune , vol. 8 (September, 1933), pp. 22-31; 
see also Frederick L. Bird, A study of the Port of New York Authority . . . (New York: 
Dim & Bradstreet, 1949), passim . 

2 See Interstate Oil Compact Commission, The Interstate Compact to Conserve Oil 
and Gas; a Summary of Its Organization , Purposes and Functions (Oklahoma City, 1942); 
and Wilfred D. Webb, “The Interstate Oil Compact—Theory and Practice,” South¬ 
western Social Science Quarterly , vol. 21 (March, 1941), pp. 293-301. 
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The compact is inflexible and difficult to amend. Commissions created 
by compacts are given little discretionary authority and rarely have any 
power of enforcement. If one state involved in the subject covered by the 
compact refuses to ratify, the whole project may fail because of limited 
adherence. Like a confederation requiring unanimous consent before 
acting, the compact scheme may be foredoomed to failure because the 
minority, however small, may veto the effectiveness of the majority will. 
Even when the necessary states do ratify, Congress may withhold consent, 
as it has from the New England flood-control compacts. If enforcement 
action is required, enforcement may be nonuniform in the participating 
states. 

Granting these objections, however, the government recognizes that the 
compact still has a useful role in solving problems that fall between federal 
and single-state jurisdiction and competence. It is no cure-all, no panacea 
for all ills, but it may serve as a method through which states with common 
problems may work together on a modest cooperative basis. 

Many interstate agreements are made effective without any congres¬ 
sional action. Executive arrangements, more informal than compacts, often 
suffice to ensure parallel action between two or more states. Usually 
these are mere agreements to follow the principles of reciprocity, to give 
assurances that each will treat the other with fairness and equality. 

Uniform State Laws .—Uniform state action is another road to interstate 
cooperation. Founded in 1892, the National Conference of Commissioners 
on Uniform State Laws is the leading organization promoting action in this 
field. Over the years conference subcommittees have drawn up with great 
care, and the general body has ratified, more than ninety acts. In addi¬ 
tion, several other national groups have prepared proposed laws that have 
had wide acceptance among the states. The conference is composed of 
representatives from each state, appointed by the governor; it is financed 
by the American Bar Association, state appropriations, and by other 
bodies. 

One law, the Negotiable Instruments Act, has been adopted by all forty- 
eight states and by five territories, but the average act on the conference 
list has been adopted by only 25 per cent of the states. 1 The advantages 
of uniform laws are obvious. Uniformity in state law simplifies greatly 
the task of doing business across state lines. Unfortunately, however, 
state legislatures do not always adopt proposed acts without amendment. 
A drastically amended uniform law is little more advantageous than one of 
homespun origin. Moreover, despite a clause declaring for uniform inter- 

1 Rodney L. Mott, “Uniform Legislation in the United States,” Annals of the Amer¬ 
ican Academy , vol. 207 (January, 1940), pp. 79-92. Progress in this field may be fol¬ 
lowed in National Conference of Commissioners on Uniform State Laws, Handbook of 
the . . . and Proceedings of the Annual Conference . . ., published annually. 
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pretation, the courts of the various states may give diverse interpretations 
to uniform laws. Prof. J. A. Clifford Grant has suggested that truer uni¬ 
formity may be obtained from state adoption of federal laws, in order that 
a common system of interpretation may prevail. 1 

The Council of Stole Governments—In view of the large number of inter¬ 
state problems needing solution, it is surprising that the first general con¬ 
tinuing interstate organization was established only in 1925. The parent 
organization was called the American Legislators 7 Association; in 1935, it 
fostered the establishment of the Council of State Governments, with broad 
functions. 2 * The council provides the secretariat for the Governors 7 Con¬ 
ference, the American Legislators 7 Association, the National Association of 
Attorneys General, and the National Association of Secretaries of State. 
It cooperates with the National Conference of Commissioners on Uniform 
State Laws and many other bodies of public officials. It publishes a 
monthly magazine, State Government , the only journal devoted exclusively 
to this field. 

The council is governed by a board of managers, to which each state 
contributing to its support is entitled to appoint one member; associated 
groups also are represented. Every 2 years, the council holds a meeting 
of its general assembly, to which each participating state sends one senator, 
one representative, and one administrator. Here state and national prob¬ 
lems of the broadest character may be considered. In 1948, all forty-eight 
states were participating in the work of the council. This participation is 
directed in each state by a state commission on interstate cooperation, 
usually established by state law and composed of members of the legis¬ 
lature and representatives of the executive branch. 

These commissions on interstate cooperation keep the states in touch 
with the work of the council and with interstate problems generally; they 
provide a mechanism through which the states may be represented at 
national and regional conferences on particular interstate problems. The 
most important work in recent years has centered around the problem of 
state trade barriers. After national and regional conferences on trade 
walls, state representatives returned home and helped to repeal some ex¬ 
isting barriers and to accomplish the defeat of proposed new ones. Much 
good work has been done in securing interstate action dealing with relief, 
crime, fisheries, water pollution, conservation of natural resources, and 
other problems. The Council of State Governments provides a much- 
needed agency through which the states may approach the solution of 
common problems. In 15 years of existence it has secured participation 

1 J. A. Clifford Grant, “The Search for Uniformity of Law,” American Political 
Science Review , vol. 32 (December, 1938), pp. 1082-1098. 

2 For history and functions of the council, see the current issue of The Book of the 

States, published biennially in Chicago. 
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of all of the states, has focused national attention on the gravity of inter¬ 
state problems, and has provided machinery through which the solution 
of many problems may be approached. 

Interstate Discrimination. State Trade Barriers .—One of the primary 
motives in the formation of the Union was the elimination of state tariff 
barriers. It was recognized that the country could enjoy neither prosper¬ 
ity nor unity with walls built around each state. The founding Fathers 
drew with great care the sections of the Constitution prohibiting state duties 
on imports and exports and assuring the Federal government of paramount 
power over interstate and foreign commerce. In spite of these constitu¬ 
tional provisions, the states over the years have managed to build up a 
large number of trade walls. The condition became particularly alarming 
during the 1930’s, when discriminatory and counterdiscriminatory legisla¬ 
tion reached state statute books with regularity. 1 

A state trade barrier may be defined as a statute, regulation, or practice 
that operates unfairly or tends to operate to the disadvantage of persons, 
products, or services coming from sister states to the advantage of local 
residents. 2 Examples are plentiful. Under the guise of protecting the 
health, morals, safety, and welfare of its people, a state law will require 
inspection and quarantine of plant and animal life. This requirement 
sounds legitimate, but it may be enforced in such a way that out-of-state 
nurserymen or stock raisers virtually are denied access to the state market. 
For example, New York state, seeking to curb Bang’s disease, imposed a 
very rigid inspection on cattle being shipped into the state, even though 
it did little to clean up infected herds at home. 3 If New York inspectors 
reject Louisiana cattle, then Louisiana’s retaliatory quarantine embargo 
may be placed into effect, and all movement of plant and animal life from 
New York to Louisiana be banned. 

State laws governing motor vehicles, especially trucks, establish stand¬ 
ards so diverse from those of other states that truckers of neighboring 
states cannot meet the requirements without excessive cost. State taxes 
and fees in other fields often are arranged so that out-of-state competition 
is stymied effectively. This practice is most common in the alcoholic- 
beverage field, over which states have a special power stemming from the 
Twenty-first Amendment. Differentials to favor local manufacturers or 
products are established through high license fees for importation or for 

1 The pioneer work in the trade-barrier field is F. Eugene Melder, State and Local 
Barriers to Interstate Commerce (Orono: University of Maine Press, 1937). The same 
author wrote State Trade Walls (New York: Public Affairs Committee, 1939). 

2 Paul F. Truitt, “An Outline of Certain Factors Involved in the Study of the Inter¬ 
state Trade Barriers Question/ 1 United States Department of Commerce, December, 
1941, mimeographed. 

8 George R. Taylor, Edgar L. Burtis, and Frederick V. Baugh, Barriers to Internal 
Trade in Farm Products (Washington: Government Printing Office, 1939), p. 93. 



Ike Doodleschmalz M.E. DDS.—Independent industrial engineer deluxe, has submitted this design 
to the Fruehauf Trailer Company as the answer to some of the conflicting state laws and trade 
barriers which prevent motor transport from properly serving the public. Maybe he has something. 

Among the economic interests adversely affected by state trade barriers is the 
trucking industry. Source : The Fruehauf Trailer Company. 

Removal of trade barriers requires action by the states themselves. 
The Federal government can assist in several ways. The Council of State 
Governments, a federal interdepartmental committee, and other bodies 
have worked hard to prevent new trade walls and to break down existing 
ones. Much progress has been made in this direction. After a careful 
analysis of the legal situation, Mr. Justice Jackson, who at that time was 
the Solicitor General, turned to the possibility of congressional action with 
these words: 

We must not forget that while the commerce clause of itself will not keep open 
the channels of interstate trade, the Congress has a wide choice of means to use 
the grant of power effectively to achieve that end. 1 2 

1 These data are drawn from Thomas S. Green, Jr., Liquor Trade Barriers (Chicago: 
Public Administration Service, 1939), pp. 12-19. 

2 Robert H. Jackson, “The Supreme Court and Interstate Barriers,” Annals of the 
American Academy y vol. 207 (January, 1940), pp. 70-79, at p. 78. 
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He pointed out that while the more obvious discriminations by states might 
be curbed through litigation in the federal courts, Congress must provide 
a statutory basis for a more general and positive attack. A careful study 
of federal legislation was made in 1940 to ascertain how it might be used 
to curb state and local trade barriers. 1 The most promising lines of action 
enumerated were: (1) cooperative action by federal agencies and the 
Council of State Governments in persuading states to defeat and repeal 
offensive legislation, (2) federal court action against trade barriers through 
injunctions, antitrust prosecutions, and intervention as amicus curiae 
(friend of the court), (3) uniform state laws, drafted by federal agencies 
and enacted by the states, (4) standardization of name, quality, and con¬ 
tainers for foods under the powers granted in the federal Food, Drug and 
Cosmetic Act, (5) pressure on states to relax barriers through federal 
grants-in-aid devices. The dangerous trend toward 4 4 Balkanization 99 of the 
country by the erection of trade barriers, which gained much support 
during the depression period, has been successfully halted and even re¬ 
versed. Nevertheless, there still exists much state legislation of a re¬ 
strictive character. 

Tax Competition .—Closely connected with the general trade-barrier 
problem are the tax discriminations used by some states against other 
states and out-of-state producers, and the tax factors by which residents 
and producers are aided. 2 State laws often provide for tax exemption of 
businesses in order to induce them to move to or remain in the state. 
Florida once made a bid for rich and aged persons by providing in her con¬ 
stitution that no inheritance tax could be enacted. 3 Taxes that retaliate 
against other states by levies on insurance premiums, liquor, and other 
things are common. Conflicts often arise between states over the share 
of a large estate taxable by each. While the state in which the deceased 
person has been domiciled generally has the best claim, other states in 
which portions of the estate are located may claim the right to tax them. 

The state sales tax has come into general use during the last decade. 
Many people make large purchases out of state in order to avoid payment 
of sales taxes. To plug this loophole, several states have levied 44 use 99 taxes, 

1 United States Department of Commerce, Interdepartmental Committee on Inter¬ 
state Trade Barriers, A Summarized Report of the Legal Subcom?nittee (Washington: 
Government Printing Office, December, 1940). 

2 For a general survey of this problem sec James W. Martin, “Tax Competition 
between States,” Annals of the American Academy , vol. 207 (January, 1940), pp. 62-69. 
Certain aspects, especially margarine taxation, are treated in Taylor, Burtis, and Baugh, 
op. cit. The fullest coverage of this field is Tax Institute, Tax Barriers to Trade (Phila¬ 
delphia: Tax Institute, 1941). 

1 Eventually Florida was induced to abandon this form of tax competition by a 
federal law setting up a credit for state taxation. See discussion of tax offset device, 
p. 118. 



no 


THE AMERICAN FEDERAL GOVERNMENT 


requiring payment of the equivalent of the sales tax before an article may 
be used in the state. If a citizen of California buys an automobile in 
Detroit, California requires that he pay either the California sales tax or 
use tax before it can be brought into the state. Exceptionally heavy 
taxes may be charged against out-of-state corporations. Dairying states 
widely use taxes on oleomargarine to discourage consumption of vegetable 
fats and to promote the sale of butter fats. States also have engaged in 
open warfare through alcoholic-beverage taxes, which have favored home- 
produced liquors and applied heavy and retaliatory taxes on liquors from 
out of state. 


FEDERAL-STATE RELATIONS 

The term “centralization” refers to the relationship between different 
levels of government. The process of centralization involves assumption 
by the higher level of government of both activities and authority from 
the lower level. 

Federal centralization is the tendency for the national government to 
assume influence or control over functions and fields formerly considered 
under state jurisdiction. State centralization is used to describe the 
process of state assumption of authority over former local activities. 

It was inevitable that the relations between nation and state would 
not have remained static over 150 years. Changing social and economic 
conditions require the reallocation of responsibilities; virtually all these 
changes have strengthened the national government at the expense of the 
state. It is true, of course, that the states also have new and expanded 
functions, sometimes taken over from local governments. The over-all 
general tendency, however, has been in the direction of greater federal 
centralization. The purpose of this section is to examine some of the 
devices and avenues through which federal authority over the states and 
over former state functions has developed and to appraise some of the 
expedients to which the states have resorted to correct their own inade¬ 
quacies. 

Federal Grants-in-Aid.—In a recent study by a committee of the Coun¬ 
cil of State Governments, federal grants-in-aid were defined as: 

payments made by the national government to state and local governments, subject 
to certain conditions, for the support of activities administered by the states and 
their political subdivisions. 1 

The term includes both regular grants, which are “ permanent ” or recurring, 
and emergency grants, which are temporary and extraordinary. The term 

1 Council of State Governments, Federal Grants-dn-Aid (Chicago: The Council, 
1949), p. 29. 
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grants-in-aid does not include the following payments: (1) shared revenues, 
collected by the Federal government and paid in whole or in part to state 
or local governments; (2) payments in lieu of taxes, through which the 
nation reimburses the states and localities for services for which they 
cannot tax federal property; (3) payments for contractual services per¬ 
formed by the United States government; (4) payments of cash loans; 

(5) payments to individuals within states, as in the National Guard; and 

(6) payments in kind, such as farm commodities or war surpluses. 

Nature of Subsidy System .—Although the earliest grants to states were 

in land or money, without the imposition of conditions on their use, 
present-day grants are almost wholly conditional . This means that grants 
are made for specified purposes and subject to conditions stipulated by 
Congress or the administering agency. Other federal nations, such as 
Australia and Canada, make extensive use of “unconditional” grants to 
states or provinces; this type of grant is for general purposes and is accom¬ 
panied by no detailed specifications as to use. 

The constitutional justification for federal grants is found both in the 
power of Congress to dispose of territory and other property, and in its 
power to tax and spend. 1 The former no longer looms large on the grants 
front, now that most grants are in cash rather than in kind. In 1923 the 
Supreme Court had before it for the first time cases involving a modem 
conditional grant, the maternal and child health program. The act was 
challenged as invading state power and as burdening disproportionately 
the taxpayers of the several states. Although the court did not provide 
direct answers to the issues, it did refuse to declare the aid program void, 
and it made virtually impossible the challenge by state or taxpayer of 
the validity of such an expenditure. 2 Subsequent cases have resulted in 
similar verdicts. The constitutionality of using the power to tax and 
spend for federal grants appears to be fully assured. 

Today there are some twenty-five aided functions, and several proposals 
for new federal grants are pending. Arguments for and against grants-in- 
aid will be considered in a subsequent section of this chapter, but a general 
explanation of why the Federal government has made such extensive use 
of this device is in place here. Perhaps the greatest impetus comes from 
a desire to finance more and improved services by taxing on the broad base 
of the whole nation and spending in the areas of greatest need. The 
grant-in-aid offers a middle ground between direct federal assumption of 
certain state and local functions and their continuation under exclusive 
state and local financing, with haphazard coverage and diverse standards. 
It makes possible the achievement of national minimum standards, yet 
retains most of the benefits of administration close to the people. 

1 For fuller consideration of powers aspect, see p. 373. 

2 Massachusetts v> Mellon and Fro thing ton v. Mellon, 262 U.S. 447 (1923). 
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Services Aided by Federal Grants .—For the year 1947-1948 the largest 
regular federal grants-in-aid (excluding shared revenues, emergency grants, 
and payments to individuals within states) were for the following purposes 
and in the following amounts: 1 


Old-age assistance. $562,373,583 

Highways. 303,065,504 

Aid to dependent children. 139,584,402 

Unemployment compensation. 67,721,807 

Public employment offices. 65,888,465 

School lunch program. 65,094,232 

Vocational education. 26,387,207 

Agricultural extension work. 26,205,864 


Lesser grants were made for agricultural experiment stations, forest-fire 
cooperation, airport program, wildlife conservation, agricultural colleges, 
venereal disease control, tuberculosis control, general health assistance, 
maternal and child health, aid to crippled children, child-welfare services, 
aid to the blind, vocational rehabilitation, and some minor functions. 
There has been a tremendous increase in the use of grants-in-aid. In 
1911-1912 the total federal grants scarcely exceeded $5,000,000; for 1947- 
1948 they were over $1,400,000,000 for regular, permanent functions. All 
forms of federal grants, including grants-in-aid, shared revenues, emer¬ 
gency grants, and payments to individuals within states, aggregated 
$5,551,054,046 in 1947-1948. 2 

Conditions Attached to Federal Grants .—The basis of allocation, the state 
contribution, and the extent of federal control depend upon the nature of 
the service aided and the temper of Congress when the grant is authorized. 
Basis of allocation may be equal among the states, according to need, 
number aided, rural population, total population, or some other formula 
or combination. Generally Congress requires that a state must match the 
federal contribution with a state contribution. The state appropriation 
often is required on a dollar-for-dollar basis, but sometimes it must be more 
or may be less; occasionally no matching is required. Apportionment and 
matching features of various grant programs are tabulated in the table 
on the opposite page. 

Federal administrative controls vary greatly. Sweeping supervisory 
powers are exercised by federal road officials over the construction of 
federally aided state highways. The amount of control by federal author¬ 
ities over educational services and agricultural experiment stations is 
almost nil. 

1 United States Department of the Treasury, Annual Report for Fiscal Year Ended 
June SO, 1948 (Washington: Government Printing Office, 1949), pp. 507-512. 

* About $3,500,000,€100 of this was for veterans’ readjustment benefits. Ibid., p. 622. 
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Apportionment and Matching op Federal Grants-in-Aid* 


Program 

Basis of allocation 

Matching required 

Old age. 

Amount state spends 

US pays Y to % 

Highways. 

Population, area, and RFD 
mileage 

Largely $ for $ 

Dependent children. 

Amount state spends 

US pays Yl to % 

Unemployment compensation 

Amount necessary for efficient 
operation 

None 

Employment offices. 

Amount necessary for efficient 
operation 

None 

School lunches. 

Population and financial need 

Wealthier states, 

$ for $; others, less 

Vocational education. 

Population 

3 for $ 

Agricultural extension . 

Uniform by states and 

Most, none; small 


population 

part, $ for S 

Vocational rehabilitation. 

Amount state spends 

Largely $ for $ 

Venereal diseases. 

Need for aid and per capita 
income 

S $1 for US $2 

General health. 

Population, need for aid, and 
financial need 

S 31 for US 32 

Maternal and child health.... 

Number of live births, financial 

Yz requires none; 


need, and uniform 

M 3 for $ 

Forest fire. 

“Fair and equitable” 

3 for 3 

Crippled children. 

Need for aid and uniform by 

Yz requires none; 


states 

Yl % for $ 

Agricultural experiment. 

Population and uniform by 

First 390,000, none; 


states 

thereafter, 3 for 3 

Tuberculosis. 

Need for aid and financial need 

S 31 for US 32 

Agricultural colleges. 

Population and uniform by 
states 

None 

Airports. 

Population, need for aid, and 
area 

Largely $ for $ 

Child welfare. 

Population and uniform by 
states 

None 

Wildlife restoration. 

Area and hunting license 
holders 

S 31 for US 33 

Hospital construction. 

Population and per capita in¬ 
come i 

S 32 for US 31 


♦ Compiled from Council of State Governments, Federal Grants-xn-Aid (Chicago: The Council, 1949), 
pp. 51-67. Aided programs are listed in order of amounts received. 


It would be poor policy, indeed, for the Federal government to hand out 
money without some method of checking the stewardship of the states in 
its expenditure. On the other hand, petty and detailed checking is not 
likely to produce other than resentment. Constant federal pressure has 
done much to keep the spoils system out of state unemployment-insurance 
administration, and from state welfare agencies. Under the second Hatch 
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Act, Congress attempted to keep state and local employees in federally 
aided functions out of politics. The law was so sweeping in its coverage, 
however, that it is regarded by many as invasive on civil rights. 

Equalization through Variable Grants .—All the grants that deviate from 
apportionment of equal amounts for each state and a standard matching 
formula might be considered variable. Such adjustments are made mainly 
to take into account need, both for financial aid and for the services be¬ 
ing provided. When the results of existing apportionment and matching 
rules are studied, however, many programs are found deficient so far as 
equalizing tendencies are concerned. The new hospital construction 
grants, for example, require $2 from the state for each $1 from the Federal 
government, although apportionment favors states with low per capita 
income. The “open end” method of allocating public assistance grants, 
under which there is no top limit of the amount of federal aid to each 
state and the Federal government is committed to pay a fixed proportion 
of the total state expenditures for this purpose, has led to far larger grants 
to the wealthier states. This fault has been only partially corrected by the 
rule under which the Federal government pays three-fourths of the lowest 
monthly payments, and one half of the payments above this amount. 

When per capita grants are compared with per capita income it is 
found that some of the richest states, such as Nevada, Montana, Wyoming, 
North Dakota, Colorado, California, and Washington, are among the 
largest recipients of federal subsidies in proportion to population. On 
the other hand, some of the states with lowest per capita income, such as 
Virginia, North Carolina, Kentucky, and Mississippi, are near the bottom 
in federal aid received. 1 Even when allowance is made for the highway and 
airport programs that favor the sparsely populated areas of the West, 
federal aid as at present constituted does not appear to aid the neediest 
states as much as its proponents desire. This condition arises in part 
from inability of states with the least resources to raise matching funds. 
In their efforts to secure such funds, there is grave danger that states may 
neglect unaided functions. 

Because of these considerations, much attention has been devoted to 
constructing variable grant formulas in education, health, and assistance 
fields. Of necessity, these formulas are complex, and no attempt will be 
made to describe them here. Among the problems encountered, according 
to the Council of State Governments , report, is that of measuring the states 
with reference to fiscal capacity and tax effort expended to raise their own 
funds. Perhaps the simplest and most acceptable of the ways to judge 
fiscal capacity is to use per capita income, with some adjustments for goods 
produced for home use and tax payments. Tax effort is harder to estimate, 
for there is considerable variation in state tax structures and rates. 

1 Council of State Governments, op. cit ., p. 85. 



INTERSTATE AND FEDERAL-STATE RELATIONS 


115 


The danger that states may withdraw their support for functions which 
receive federal aid, thus shifting the cost to the Federal government, may 
be avoided by requiring maintenance of support at the same level reached in 
earlier years or, as contained in the aid-to-general-education bill passed by 
the Senate in the Eightieth Congress, by specifying a definite percentage of 
aggregate income that must be spent for the function. Such controls 
might tempt states to starve unaided functions and spend extravagantly 
on aided ones. This might be curbed by establishing a ratio between state 
collections and state fiscal capacity and requiring a state to tax up to a 
minimum standard in order to be eligible for federal aid, but such a require¬ 
ment is highly unlikely. 

Many other questions regarding equalization among states remain. 
Should a maximum federal contribution for an aided function be set? 
Should the grant-in-aid formula be set in the law or left to the discretion 
of the administrator? These and other questions regarding variable grants 
require answers before the present haphazard grants-in-aid programs can 
achieve the goal of equalization. 1 

Appraisal of Federal Grants .—Conditional grants-in-aid have both 
coercive and cooperative aspects. The bait of money is so attractive that 
rarely does a state resist the impulse to accept grants. Actually, however, 
the upper layer of government is only offering to provide something the 
lower might not be able to afford. The clear alternative to federal grants, 
if services are to be standardized at a high level, is direct federal assumption 
of the many functions. The grant system postpones or renders unnecessary 
that more drastic step toward centralization. It implies that there is a 
virtue in local administration, but it insists upon uniform minimum stand¬ 
ards. Paradoxical as it seems, federal grants to states are both a step 
toward centralization and a substitute for centralization. 

Many unsolved problems concerning grants-in-aid remain. Prof. 
Joseph P. Harris once called attention to deficiencies in the present system 
of distributing grants. 2 State and local budgets have been distorted 
badly; unaided services have suffered seriously, particularly in the poorer 
states; vocational education is expanded abnormally, while in the poorer 
states general elementary education is allowed to languish; old-age assist¬ 
ance booms, while general relief in many states has been neglected or 
curtailed. The methods of allocating federal aid to the states, though 
different for each form of federal aid, are in most instances reasonably 
satisfactory and well designed to accomplish the purposes of Congress in 

1 For further reading, see especially Byron L. Johnson, The Principle of Equalization 
Applied to the Allocation of Grants-in-Aid, Bureau of Research and Statistics Memo¬ 
randum No. 66 (Washington: Social Security Administration, 1947). 

2 Joseph P. Harris, “The Future of Grants-in-Aid,” Annals of the American Academy , 
vol. 207 (January, 1940), pp. 14-26. 
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making the grant. Federal aid for old-age assistance, however, has been 
severely criticized because the provision for matching, without limitation 
as to the amount which may be allocated to individual states, has resulted 
in far greater aid to the wealthier than to the poorer states. Distribution 
is in proportion to wealth instead of need. Many proposals have been 
made to revise the formula to take into account the financial needs of the 
several states, and thus enable the poorer states to raise their standards. 

The next great step in the federal-grant program probably will be toward 
aid for general education. In 1936 President Roosevelt appointed an 
Advisory Committee on Education to study federal aid to education. 
It issued a series of staff studies and made its own report in 1938. To 
equalize in part the great inequalities of educational opportunity in the 
several states, it recommended that federal aid for general education be 
instituted, beginning with 72 million dollars in the first year, and expanding 
to 202 million dollars in the sixth. 1 This federal-aid program was not 
accepted by Congress before entrance into the Second World War. It 
was revived after the war in the form of a bill that would have provided 
300 million dollars annually under a formula which would have given the 
poorer states the largest share. 2 


Arguments on Federal Grants-in-Aid* 


For 

1. Is useful device to join levels of gov¬ 
ernment in common enterprise. 

2. Provides way to finance key services 
beyond capacity of states and local 
governments. 

3. Helps redistribute income and pro¬ 
motes progressive taxation. 

4. Improves state and local standards of 
administration. 

5. Provides substitute for direct national 
assumption of functions. 

6. Induces state and local governments 
to enter neglected fields. 

7. Involves two levels of government in 
checking upon extravagance. 

8. Insures a national minimum of services 
and performance level. 

* Condensed from Council of State Governments, 

pp. 41—42. 


Against 

1. Permits Federal government to enter 
fields denied to it by Constitution. 

2. Is spent for local, not national, pur¬ 
poses, thus leading to sectional jeal¬ 
ousies and jockeying for benefits. 

3. Places unfair tax burden on some states 
to support services in others. 

4. Leads to extravagant spending both 
by Federal government and by states. 

6. Distorts state budgets and tends to 
destroy budgetary control. 

6. Violates doctrine that government 
which spends moneys should collect. 

7. Brings federal control of local activi¬ 
ties and builds bureaucracy. 

8. Will lead to federal monopoly of tax 
power, destroy local independence. 

Federal Grants-in-Aid (Chicago: The Council, 1940), 


The federal-subsidy system is now so well established that it seems as 
though we are harking back to a far-off age in reading the attack written by 
the late James M. Beck, former Solicitor General and congressman, in 1932: 

1 United States Advisory Committee on Education, Report of the Committee (Wash¬ 
ington: Government Printing Office, 1938), p. 195. 

2 Such a bill passed the Senate in both the Eightieth and Eighty-first. Congresses. 
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• . . the great incentive and principal cause of these subsidies is the persistent de¬ 
sire of the smaller agricultural states of the South and West, with their wholly dis¬ 
proportionate representation in the Senate, to milk for the benefit of these sections 
the larger and wealthier industrial states. 1 

In spite of such attacks, however, the grant system has grown and flour¬ 
ished. It has done much to raise the standards of essential services in the 
states and has provided an effective substitute for drastic centralization. 

Other Federal-State Financial Arrangements. —In addition to grants- 
in-aid, there are several other varieties of federal aid to the states. These 
include shared revenues, in lieu payments, contractual arrangements, 
loans, payments to individuals within states, and a few others. 

Most of the existing shared-revenue arrangements were made because 
the Federal government acknowledged an obligation to make a contribu¬ 
tion to a state or local government. Federal revenues from national 
forests, mineral leases on Ihe public domain, hunters of migratory birds, 
leases on flood-control lands, leases of federally owned powder sites—all 
these are shared with state or local governments. Since most federal 
agencies do not pay state or local taxes, it is extremely important that 
some contribution be made to compensate for the loss of revenue. In 
some counties of Western states more than 90 per cent of the land area is 
owned by federal agencies; in 1937 the percentage of federally owned land 
areas was 82.67 of Nevada, 63.05 of Arizona, 60.45 of Utah, 58.07 of Idaho, 
46.29 of Oregon, 42.72 of Wyoming, and 39.46 of California. 2 The law’s 
permitting in lieu payments and shared revenues are so diverse that many 
cases of rank injustice can easily be found. The armed forces, for example, 
make no in lieu payments, so cities, counties, and states acquiring large 
military reservations may be called upon for expanded services at the very 
time when their tax bases are being reduced through federal land purchases. 
The problem is likely to get w T orse before it gets better, for the Supreme 
Courts verdict in United States v . California 3 gives the Federal government 
clear title to coastal tidelands. Representatives of the states are alarmed 
lest Congress assert federal control not only over coastal tidelands, but over 
all submerged lands and previously submerged lands under inland water¬ 
ways as well. Such an interpretation would affect every state in the Union 
and might cast doubt upon the ownership of much land and many improve- 

1 James M. Beck, Our Wonderland of Bureaucracy (New York: Macmillan, 1932), 
p. 225. Used by permission of the Macmillan Company, Publishers. According to 
John W. Hanes, Chairman, Citizens National Committee, federal grant-in-aid represent 
an “effort to achieve social goals by means that adversely affect the democratic process 
and individual responsibility.” The New York Times , Jan. 15, 1944. 

2 United States Federal Real Estate Board, Federal Ownership of Reed Estate and 
Its Bearing on State and Local Taxation . . ., House Doc. Ill, 76th Cong., 1st Sess. 
(Washington: Government Printing Office, 1939), Appendix B. 

8 332 TJ.S. 19 (1947). 
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ments. The states are still seeking passage of legislation in Congress to 
return title of disputed lands to the states. 

Strictly speaking, a contractual arrangement under which a federal 
agency makes payments to a state agency for certain services is not federal 
aid. Examples are not hard to find. In 1946 Congress provided for 
remuneration of states for apprenticeship training furnished by state and 
local agencies. The GI Bill authorized veterans* unemployment allow¬ 
ances, administered under contract with state employment departments; 
the same legislation provides for educational benefits for veterans, which, 
if obtained in state colleges and universities, involve federal payments to 
states. 

The National Guard is in a class by itself. Once grouped with federally 
aided state services, it now is so fully under federal control that at most it 
could be called a cooperative activity. Federal funds are paid out directly 
to individuals, not through the states. States have certain powers over 
their units of the National Guard and certain obligations to provide 
facilities. 

Federal Credits for State Taxation.—The Federal government can en¬ 
courage states to take action along desired lines through still another use 
of the tax power, known as “tax offset,” or federal credits for state taxation. 
This practice involves levying a federal tax but provides that the United 
States will yield and collect only a portion of the original rate if the state 
levies a similar tax for an approved purpose. 

The device was employed first in the federal estate tax of 1924 which 
gave credit up to 80 per cent to taxpayers who paid a state inheritance tax. 
Its operation is best shown by example. Suppose Mr. A. M. Welloff died 
in Illinois, leaving to his daughter, Miss Welloff, a large estate on which the 
federal inheritance tax was calculated to be $10,000. If Illinois collected 
as much as $8,000 in state inheritance taxes, then the United States waived 
that amount and collected only $2,000 on the estate. Prior to the federal 
law, several states did not tax inheritances; Florida even advertised for 
the rich to retire there and escape the burden of estate taxation. Had 
Welloff died in Florida after 1924 and before Florida finally adopted an 
inheritance-tax law, the amount of tax paid on his estate would have been 
$10,000, but all would have gone to the Federal government. Naturally 
states hastened to enact laws to take advantage of this offset, and soon no 
taxless paradise was available for the rich. 

The Unemployment Insurance Offset— Another decade passed before the 
tax offset was used again. During the prolonged discussions that preceded 
the enactment of the Social Security Act, the idea of utilizing the sanction 
of tax offset in order to ensure state cooperation was proposed. The plan 
was adopted with respect to unemployment insurance, the administration 
of which was left to the states but subjected to extensive federal controls 
through a grant-in-aid for administrative purposes. 
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The Social Security Act of 1935 levied a federal tax on the pay rolls of 
employers of eight or more persons. This tax (which began at 1 per cent 
and ultimately increased to 3 per cent) is collected in full from employers 
doing business in states that have no “approved” system of unemployment 
compensation; in states with an insurance scheme approved by the Social 
Security Board, the Federal government waives 90 per cent of its tax and 
collects only 10 per cent. For example, the Nuform Bustle Company of 
Des Moines would have to pay 3 per cent on its pay roll to the United 
States Treasury if Iowa had no approved unemployment-insurance scheme, 
and the employees would receive no benefits if they became unemployed. 
Since Iowa adopted a proper unemployment-compensation plan, however, 
the company pays only 21 o of 1 per cent to the Federal government, plus 
whatever state pay-roll tax may be levied, and has the satisfaction of seeing 
its employees protected in lay-off seasons. Naturally, all states promptly 
enacted unemployment-compensation laws in order to take advantage of 
the provisions of the federal law. 

Evaluation of the Tax Offset .—After the Supreme Court approved this 
exercise of the tax power, 1 renewed attention was directed toward the 
potentialities of this device. In the two instances it was employed, the 
tax offset proved so powerful that it virtually forced uniformity of action 
by the states. There were compelling reasons for the adoption of this 
coercive device in both cases. States with inheritance taxes were seriously 
threatened by the open bid of Florida for wealthy persons to establish 
residence there. Although unemployment-insurance laws could have been 
enacted by the states before 1935, actually interstate competition for 
business and industry was so keen that only Wisconsin enacted the neces¬ 
sary pay-roll tax and got its system under way. The federal law acted 
as an umbrella, permitting all states to enact unemployment-compensation 
laws without fear of driving industries to other states. 

Congress is likely to use sparingly a weapon so powerful as the tax-credit 
device. Important as they are, federal grants-in-aid and other methods 
of inducing states to take desired action are less compelling, because the 
application of federal credits for state taxation has the sanction of for¬ 
feiture of tax revenues by an unyielding state. 

Federal Cooperation and Expansion. Restricting Lanes of Interstate 
Commerce .—By the exercise of its power over commerce, Congress may 
help states to control some problems over which they otherwise could not 
make their control effective. The United States either refuses to allow 
passage, in or out of a state, of a certain commodity that the state seeks 
to prohibit or makes the commodity subject to the laws of the state im¬ 
mediately upon arrival. 

1 Steward Machine Co. v. Davis, 301 U.S. 548 (1937). The Court held the tax was 
an excise tax, the classification of employers was reasonable, and the state did not sur¬ 
render any powers essential to sovereignty. 
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The earliest experience with this form of cooperative effort was in the 
field of liquor. After the court ruled in 1890 that a state prohibition law 
could not apply to liquor in interstate commerce, 1 Congress enacted the 
Wilson Act subjecting liquor shipments into states to state regulation from 
the time of their arrival. This act was upheld in the courts. 2 The method 
of “divestment” used in the Wilson Act was later used in subjecting to 
state regulation game birds and animals (1900), oleomargarine (1902), 
misbranded gold and silver (1906), plant life under quarantine (1926), 
convict-made goods (1929), and prize-fight films (1940). 3 

A stronger type of divestment occurs when the Federal government 
prohibits the movement of goods into a state in violation of state law. 
The Webb-Kenyon Act of 1913 forbade transportation of liquor into states 
forbidding its use. 4 * Dormant during nation-wide prohibition, the same 
principle was written into the Twenty-first Amendment, Section 2, which 
provides: 

The transportation or importation into any State, Territory, or possession of 
the United States for delivery or use therein of intoxicating liquors, in violation of 
the laws thereof, is hereby prohibited. 

The Webb-Kenyon method was also used in the Ashurst-Sumners Act of 
1935, 6 which banned the transportation of prison-made goods in violation 
of state law. After the Supreme Court held this law valid/ much hope 
was aroused that Congress might be able to ban the products of child labor 
from states prohibiting their sale. Instead, Congress chose to regulate 
child labor directly and uniformly through the Wages and Hours Law. 
In 1940 a second Ashurst-Sumners Act placed an absolute prohibition on 
all shipment of prison-made goods in interstate commerce. 

A third type of federal restriction is imposed in order to prohibit the 
movement of goods and persons from a state in violation of that state’s 
law. This variety of control has been extended to automobile theft 
(1919), other stolen property (1934), kidnaped persons (1932), fugitive 
felons (1934). 7 8 After the oil-control features of the National Recovery 
Act of 1933 were declared unconstitutional/ Congress forbade shipments 

1 Leisy & Co. v. Hardin, 135 U.S. 100 (1890). 

* In re Rahrer, 140 U.S. 545 (1891). 

•Joseph E. Kallenbach, Federal Cooperation with the States under the Commerce 
Clause (Ann Arbor: University of Michigan Press, 1942), pp. 112-199. 

4 37 Stat. 699. 

8 49 Stat. 494. 

•Kentucky Whip and Collar Co. v. Illinois Central, 299 U.S. 334 (1937). 

7 See Kallenbach, op. cit. y pp. 315-331. 

8 Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). The grounds were excessive 
delegation of legislative authority to the President. 
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of petroleum in interstate commerce in excess of quotas set by state law. 1 
This legislation helps oil-producing states to enforce their laws relating to 
the production of petroleum under the terms of the Interstate Oil Compact 
of 1935. 

The cooperative nature of this device has been demonstrated in the 
various examples of its use. In most cases it makes possible more effective 
state control, instead of displacing state with federal authority. As a 
consequence, the states have generally looked with favor upon this device. 

Cooperative and Reciprocal Arrangements .—A number of other volun¬ 
tary, cooperative arrangements have been made between state and Federal 
governments. Cooperation may be mere consultation between federal 
and state officials in order to exchange information and to plan together 
common or interrelated functions. State departments of agriculture usu¬ 
ally act in close harmony with the United States Department of Agri¬ 
culture. The federal Department of Labor holds an annual conference 
to which are invited state labor officials, who are encouraged to interchange 
ideas. 

Relying upon its power to spend money, Congress has established many 
research and informational services which may induce states to undertake 
programs of action or raise standards of performance for existing activities. 
This is what Jane Perry Clark has called “ informational inducement. ” 2 

Another little-noticed field of cooperation is reciprocal use of officials 
by Federal and state governments. Many state constitutions forbid state 
officers (to be distinguished from employees) from holding federal posts, 
but a considerable development has occurred in spite of this limitation. 
Federal use of state employees and agencies is the more extensive. During 
the First World War and the Second World War, conscription was federally 
supervised but locally administered by officials who were appointed by 
the states. State prohibition-enforcement agents, during the era of the 
Eighteenth Amendment, often were made part-time federal officers. Less 
direct state use of federal officials is found, although federal forest rangers 
may enforce state fish and game laws, and Federal Bureau of Investigation 
agents frequently apprehend violators of state criminal laws. The county 
agent or farm adviser performs functions for three levels of government— 
national, state, and county. 

Federal-local Relations .—Previous to 1933 contacts between the Federal 
government, cities, and counties were largely informal. Federal marshals 
and district attorneys worked with sheriffs, police chiefs, and prosecutors; 
the Office of Education issued publications and otherwise served local 

1 The Connally Act of 1935, 49 Stat. 30, was renewed in 1937, 1939, and made per¬ 
manent in 1942, 56 Stat. 381. 

2 Jane Perry Clark, The Rise of a New Federalism (New York: Columbia University 
Press, 1938). 
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school districts; cities and counties helped enforce federally fixed standards 
of weights and measures; but the relationship was seldom direct and formal. 

Since 1933 the picture has changed. Contacts have increased a hun¬ 
dred-fold and have become direct and formal. The Works Projects Admin¬ 
istration paid the relief labor costs for locally sponsored work-relief projects. 
The Public Works Administration made grants and loans to local bodies 
for major construction jobs and then helped supervise the work. Recent 
legislation permits the use of federal aid in building highways within 
cities. The United States Housing Authority makes grants to municipal 
and county housing authorities for the construction of locally owned and 
managed housing projects. 1 Indeed, federal-local contacts have become 
so numerous as seriously to disturb those who fear federal domination. 

Direct Federal Expansion of Activities .—Perhaps more than all others 
combined, broadened interpretation of federal powers has been the avenue 
of federal encroachment on what were formerly state functions. An 
astounding expansion of federal governmental activities has taken place 
during the last 30 years. How this expansion has been accomplished and 
justified may best be studied in connection with the federal powers con¬ 
cerned. Classified by powers, the major expansion may be sketched in 
summary form. 

The commerce power now extends federal control not only to every sort 
of transportation and communication, but also to manufacturing, mining, 
and other businesses that affect interstate commerce. 2 In the decade of 
1930 to 1940 alone, Congress has validly employed the commerce power to 
regulate labor relations, control radio broadcasting, provide retirement 
system for railroad employees, fix minimum wages and maximum hours, 
regulate interstate bus and truck lines, control small streams even of 
doubtful navigability, regulate stock exchanges, forbid transportation of 
strikebreakers, punish extorters, kidnapers, and vehicle thieves. The 
most monumental of court decisions involving the commerce power were 
in the NLRB cases and in the Wages and Hours Case. 3 

Next in importance comes the tax power, and its implied companion, 
the spending power. Not only does the tax power justify the grant-in- 
aid, the tax offset, and expenditures for research and informational services, 
but it is used for regulatory purposes as well. Between the Civil War and 
the First World War, broad interpretation of the tax power permitted use 
of the power to tax state bank notes out of circulation, colored oleomarga¬ 
rine out of existence, phosphorus matches off the market, and to bring 
dealers of narcotics under federal control. Then the trend was reversed, 

1 For fuller discussion of public works and housing see Chap. 29. 

2 See p. 383. 

3 National Labor Relations Board v. Jones and Laughlin Steel Corporation, 301 U.S. 
1 (1»/3V), and United States v . Darby Lumber Co., 312 U.S. 100 (1941). 
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and the court struck down as void several attempts to regulate through the 
tax power. This line of decisions was arrested in the Social Security cases 1 
and the tax power now appears available for regulatory purposes. 2 

Through its monetary power, the Federal government validly has ex¬ 
tended its activities into such diverse fields as incorporating credit unions, 
insuring bank deposits, chartering and regulating savings and loan asso¬ 
ciations, and participating in international stabilization funds. Congress 



Can state boundaries be redrawn to conform to physical and economic factors? 
Source: United States National Resources Planning Board, Regional Factors in Na~ 
tional Planning and Development (Washington: Government Printing Office, 1935). 


has used the war power to justify in part the great regional-planning scheme 
of the Tennessee Valley Authority, to authorize the broad wartime con¬ 
trols covering production, transportation, distribution, conscription, and 
nearly every aspect of economic and social life in the country. Even the 
treaty power has been used as the basis of federal expansion of authority. 

Proposed Reform of the Federal System. State Lines and Administra¬ 
tive Areas .—State boundaries of today are products of historical factors, 
early transportation limits, and other forces, many of which are no longer 

1 Steward Machine Co. v . Davie, 301 U.S. 548 (1937), validated the unemployment 
insurance tax offset, and Helvering v . Davis, 301 U.S. 619 (1937), approved the old-age 
insurance scheme. 

2 See also p. 366. 
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valid. Criminals and diseases, plagues of man, do not respect state lines. 
They may be dealt with effectively either through cooperative effort of two 
or more states, or they may be handled through federal action. Some 
students of federal problems feel that the answer to many interstate 
difficulties may be the drawing of state lines so that a smaller number of 
regional states might coincide with economic and physiographic lines. 
One form of regional action is secured through interstate compact or in¬ 
formal agreement of neighboring states, who agree to a common program 
for a common problem, as is the case with the Colorado River Compact 
or some of the recent river-pollution compacts. 

The Federal government sets up various administrative areas to aid in 
the execution of national law; most of these groupings respect state lines 
but combine several states for administrative convenience. An inde¬ 
pendent federal agency like the Tennessee Valley Authority has broad 
planning powers over an area including portions of several states, and 
may be a forerunner of other regional projects under federal auspices. This 
practice is open to the objection, as in all federal plans, that the people 
of the area have no direct voice in the management of the scheme. Some 
advantages might accrue from standardizing all federal administrative 
areas, but standardization would represent no particular contribution 
toward helping the states to settle interstate regional problems. The task 
of getting small states to consolidate with others appears virtually im¬ 
possible, given the constitutional inviolability of the territory of a state 
without its own consent. 

Alterations in the Federal System .—Various proposals have been made 
for recasting the balance between nation and states. Some have urged 
that the Federal government be given full general police power—to provide 
for the health, morals, safety, and welfare of the people. This scheme 
would require a constitutional amendment, the ratification of which would 
be exceedingly difficult to secure. It should be recognized that assigning 
such a sweeping power to the Federal government would transform our 
system into a unitary one for all practical purposes. 

A second school of thought, which has prevailed during the New Deal 
era, argues that the language of the Constitution confers sufficient au¬ 
thority upon the Federal government to deal with national problems. It 
maintains that the courts were in error between 1933 and 1936 in narrowly 
construing federal powers, but that this mistake has since been corrected 
through broad construction. Therefore, the constitutional crisis is over, 
for the times and the new court personnel have combined to produce 
liberalized decisions. This policy comprehends no sudden changes in 
existing forms but calls for the remodeling of practices and rejuvenation 
within the old framework. 

Finally, there are the vigilant States' righters, and the decentralists who 



INTERSTATE AND FEDERAL-STATE RELATIONS 


125 


see the virtues of local self-government slipping away in the face of grow¬ 
ing state and federal centralization. The more rabid expend their ener¬ 
gies shouting invectives at the federal octopus. The more thoughtful 
concentrate on improvements in state administration and legislation. As 
shown above, significant progress has been made in the direction of inter¬ 
state organization and cooperation. 

Amount of Centralization .—Those who favor greater centralization raise 
many valid objections to the federal system as we have it. It does pro¬ 
duce indefensible inequality in an essential public service like education. 
It provides an outlet for narrow sectional feelings, as evidenced by state 
trade barriers. It makes difficult the prompt solution of national prob¬ 
lems on a national basis. One of the most brilliant political scientists of 
our time, Harold J. Laski of the University of London, condemned our 
“obsolescent federalism” in these terms: 

But a contracting capitalism cannot afford the luxury of federalism. It is in¬ 
sufficiently positive in character; it does not provide for sufficient rapidity of action; 
it inhibits the emergence of necessary standards of uniformity; it relies upon com¬ 
pacts and compromises which take insufficient account of the urgent category of 
time; it leaves the backward areas a restraint, at once parasitic and poisonous, on 
those which seek to move forward; not least, its psychological results, especially 
in an age of crisis, arc depressing to a democracy that needs the drama of positive 
achievement to retain its faith. 1 

On the other hand, the dangers from excessive centralization appear as 
bad or worse. In a country huge both in area and in population a distant 
national bureaucracy is not likely to understand local needs. Civic 
interest and participation in government may be reduced in proportion to 
the size of the political unit and the distance from the seat of power. 
Alexis de Tocqueville, the first foreign observer of this new republic, 
wrote more than a hundred years ago one of the strongest arguments 
for decentralization: 

But I am of the opinion that a central administration is fit only to enervate the 
nations in which it exists, by incessantly diminishing their local spirit. Although 
such an administration can bring together, on a given point, all the disposable 
resources of a people, it injures the renewal of those resources. It may insure a 
victory in the hour of strife, but it gradually relaxes the sinews of strength. It 
may help admirably the transient greatness of a man, but not the durable pros¬ 
perity of a nation. 2 

1 Harold J. Laski, “The Obsolescence of Federalism,” New Republic^ vol. 98 (May 3, 
1939), pp. 3(>7-3(>9. 

2 Alexis de Tocqueville, Democracy in America (New York: Knopf, 2 vols., 1945), 
vol. T, p. 87. 
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The answer for America probably lies in the middle ground. Federal 
centralization will continue to reduce the relative importance of the states, 
as national control over insurance, public utilities, agriculture, social 
services, and general business increases. Grants-in-aid may expand to 
general education and other fields, reemphasizing that although federal 
financing and control over policy are mounting, the state and its local 
subdivisions may still play an important role in administering functions 
close to the people served. 
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TEXT-FILM 

The following McGraw-IIill 35mm silent filmstrip is recommended for use 
with Chap. 6 of this text. 

The Federal System—Part II. Relations between the states and problems of 
interstate competition and of centralization. 





Chapter 7 

INDIVIDUAL RIGHTS 


The Constitution expresses more than the conviction of the people that 
democratic processes must be preserved at all costs. It is also an expression 
of faith and a command that freedom of the mind and spirit must be preserved, 
which government must obey, if it is to adhere to that justice and moderation 
without which no free government can exist. 

Mr. Justice Stone dissenting in Min- 
ersville School District v. Gobitis. 1 

The period during which North America was colonized was one of 
absolutism. Monarchs of Europe imbued with the notion that their au¬ 
thority was derived directly from God claimed and exercised unlimited 
authority, often with a heartless indifference toward the liberties of their 
subjects. Absolutism did not go unchallenged. In the contest, often 
interspersed with bloody civil wars, the challengers came to believe them¬ 
selves endowed by the law of nature with a set of “natural” and “inalien¬ 
able” rights that could not be abridged by government authorities. Such 
was the opinion of those who framed the Declaration of Independence. 
When independence had been won, Americans recognized the necessity of 
government but still remained fearful of arbitrary political power. To 
protect themselves they carefully drafted state constitutions including 
within them bills of rights. The confederation was too weak to be greatly 
feared, but the proposal to establish a strong central government again 
raised the specter of tyranny. Accordingly, the Constitution as it came 
from the hands of the framers provided for a limited government, and 
before ratification could be completed it became necessary to promise the 
inclusion of a bill of rights. 

GENERAL CONSIDERATIONS 

Rights Relative—Not Absolute.—The Declaration of Independence 
speaks of “natural” or “unalienable” rights, and the language of the 
Constitution suggests that rights are absolute. If this were true govern¬ 
ments could under no circumstances legislate on matters proscribed. But 
this is not the case. Over the years many laws have been passed restrict¬ 
ing vulgarity, profanity, slander, libel, and the like, even though in doing 
so freedom of speech was curtailed. The power to govern coexists with 
personal rights and the two must be reconciled. Power cannot be exercised 

1 310 U.S. 586 (1940). 
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without regard to constitutionally protected rights and the latter cannot 
be enjoyed without regard for other individuals and the community. 
This being the case, it becomes necessary to strike a balance, to draw 
boundary lines. This is done by legislatures, executives, and especially 
the courts, all of which are influenced by public opinion. While admitting 


PROTECTIONS OF AND DANGERS TO CIVIL LIBERTIES 
Courts' 



&&53Sr Vh/ «■» RELIGIOUS .NTOIERANCE 

ev^eteme* ABUSE OF 


EXCESSIVE* ABUSE OF 

WARTIME RESTRICTIONS MINORITIES PlCTOCRARH CORPORATION 

Source : Robert E. Cushman, Our Constitutional Freedoms (National Foundation For 
Education in American Citizenship and Public Affairs Committee, Inc., 1944). 


that rights are relative, there is danger, especially in periods of emergency 
or hysteria, that they may be emasculated. The Bill of Rights, it should 
be remembered, is as much a part of the Constitution as those sections 
delegating powers to Congress, including those granting the power to 
declare and prosecute war. 

The Bill of Rights Limits Governments—Not Individuals.—The rights 
clauses of the Constitution protect people from the actions of govern¬ 
ments, not from one another. Sometimes the words are “ Congress shall 
make no law . . or “No state shall . . but where such words are 
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omitted they should be inferred. Thus, if a mayor suppresses free speech, 
the Constitution is violated. But if a gang of hoodlums breaks up a meet¬ 
ing, the action is probably illegal but does not violate the Bill of Rights. 
The Constitution is violated if a state or the national government denies 
an accused person a fair trial, but a lynching mob can seize and destroy a 
suspect in complete disregard for his rights without violating the Consti¬ 
tution. If the state or the Federal government takes one’s car for govern¬ 
mental use without paying for it, he is deprived of his property without 
due process of law, which is in violation of the Constitution, but if his car 
is stolen by another person, that is not in violation of the “due process” 
clause. This distinction is of serious importance, because for every gov¬ 
ernmental offense there are dozens by private individuals and groups. 
Redress against the latter depends upon statutes or common law. To 
secure the enactment and enforcement of statutes protecting individual 
rights against violation by others requires eternal vigilance on the part of 
citizens. 

Constitution Limits Both Federal Government and States.—The Bill 

of Rights limits the Federal government only. 1 Similar state restrictions 
are given elsewhere and are listed on page 136. Until recently Federal 
courts were inclined to interpret some of the restrictions on states narrowly. 
This was particularly true of that part of the Fourteenth Amendment 
which says that states may not violate the privileges and immunities of 
citizens of the United States, or take life, liberty, and property without 
due process of law, or deny to any persons under their jurisdiction equal 
protection of the law. The courts still refuse to say that the basic rights 
guaranteed by the first ten amendments are among the privileges and 
immunities of citizenship. But since 1931 the word “liberty” mentioned 
in the Fourteenth Amendment has been broadened to include at least 
freedom of the press, religion, speech, assembly, and petition. In other 
words, these rights have been “federalized.” Neither the states nor local 
governments can breach.them without running afoul of the Federal courts. 
This protection is of great value in view of opportunities and temptations 
that forty-eight states and thousands of cities and other local governments 
have to abridge liberties. Indeed, by far the most civil-rights cases reach¬ 
ing Federal courts challenge state and local action, not federal. 

Rights of Aliens and Nationals Also Guaranteed.—Rights are guaran¬ 
teed to all “persons.” This being the case, aliens and nationals are entitled 
to the same personal and property rights as citizens. They do not, how¬ 
ever, enjoy certain “privileges and immunities” that are pledged to citizens 
only . 2 

1 Barron v. Baltimore, 7 Peters 243 (1823); Twining v. New Jersey, 211 U.S. 78 
(1908). 

* See p. 157. 
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Limited Ability of Federal Government to Safeguard Rights.—When 
Federal and state governments trespass upon civil liberties, the usual 
procedure is for the injured party to appeal to Federal courts. On occa¬ 
sions like these the courts play a negative role. Damage has already been 
done, and the victim may be unable to make protest or may have to wait 
years for adequate redress. Moreover, as indicated above, for offenses by 
private individuals and groups the Bill of Rights provides no legal remedy. 
A number of states have enacted antidiscrimination statutes; a few have 
created fair employment practices commissions to work constantly at the 
task of preventing employers from discriminating because of race, color, 
creed, or national origin. Nevertheless, much dissatisfaction has been 
expressed in recent years over the alleged inadequacy of state law. The 
time has come, critics say, for the Federal government to play an affirmative 
role as well as a negative one. 1 

Among other things, critics argue, this requires legislation strengthen¬ 
ing federal enforcement machinery and imposing penalties upon state 
and local officials and private parties who violate civil rights. In times 
past Congress has attempted to do just this. Soon after passage of the 
Thirteenth Amendment the worst forms of slavery were successfully out¬ 
lawed. Passage of the Fourteenth Amendment was followed by a series 
of civil rights acts intended to outlaw the most serious forms of discrim¬ 
ination against Negroes. One of the acts (that of 1875) went so far as 
to make it a federal crime to deny service on equal terms in hotels, public 
conveyances, and theaters and other places of amusement. Those respon¬ 
sible for these measures assumed that the Civil War amendments, each of 
which contained clauses saying Congress had power to take appropriate 
steps to see that its provisions were enforced, justified affirmative action. 
These champions were, however, doomed to disappointment. In less 
than thirty years the program ended in failure. The Supreme Court led 
the way in a series of decisions that drastically narrowed the scope of 
federal authority. 2 Congress followed by repealing most of the statutes. 
After these events, administrative officers were reluctant to proceed at 
the risk of meeting further rebuffs. That this hesitation was justified is 
illustrated by the case of Screws v. United States. 3 Here the Department 
of Justice tried to enforce a remaining provision of the Civil Rights Act of 
1866. Screws, a county sheriff in Georgia, was tried and convicted by 
federal officers for brutally beating and killing a Negro prisoner whom he 
held in custody. Although Screws was undoubtedly guilty, a majority of 

1 See especially the excellent study by Robert K. Carr, Federal Protection of Civil 
Rights: Quest for a Sword (Ithaca, N.Y., Cornell University Press, 1947). 

•See especially the Civil Rights Cases, 109 U.S. 3 (1883); the Slaughter House 
Cases, 16 Wallace 36 (1873); and United States v. Cruikshank, 92 U.S. 542 (1876). 

» 325 U.S. 91 (1945). 
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the Supreme Court interpreted the federal statute so technically and 
narrowly as to reverse the conviction and order a new trial. 

To Secure These Rights.—Recent years have witnessed a renewal of 
interest. Private organizations, like the American Civil Liberties Union, 
have for many years called attention to public and private violations of 
rights. A Senate Committee headed by Senator Robert F. La Follette 
dramatically focused attention in the mid-1930’s on outrages by employers 
and sympathizers committed against labor leaders and other “radicals.” 
John Steinbeck dramatized in The Grapes of Wrath the indignities suffered 
during drought and depression years by destitute sharecroppers and itin¬ 
erant workers. In 1939, upon the initiative of Attorney General Frank 
Murphy, later associate justice of the Supreme Court, the President created 
a Civil Rights Division in the Department of Justice to investigate viola¬ 
tions of liberties and prosecute wherever possible. During the recent war, 
the President established by executive order a Fair Employment Practices 
Commission for the purpose of discouraging discrimination in employ¬ 
ment because of race, color, or national origin. Shortly after the war, in 
1946, President Truman appointed a committee of distinguished citizens, 
known as the President’s Committee on Civil Rights, to explore the entire 
subject and make recommendations. The committee issued a notable 
report entitled To Secure These Rights 1 that precipitated a bitter controversy 
in and out of Congress and led a group of Southern states to break with 
the President in his 1948 campaign for reelection. Whether one agrees 
with the report or not, it deserves careful study. 

The Committee Report .—The committee called attention to lynching 
and to the fact that the culprits are seldom discovered or punished. It 
discovered numerous instances of police brutality in various parts of the 
nation. Indeed, it quoted testimony given by J. Edgar Hoover, Director 
of the FBI, to the effect that at a particular jail “it was seldom that a 
Negro man or woman was incarcerated who was not given a severe beating, 
which started off with a pistol whipping and ended with a rubber hose.” 2 
The committee reported that Negroes, Mexicans, Indians, and other 
minorities often find it impossible to obtain justice, partly because of their 
poverty, partly because of the “complete absence of people of their own 
kind from jury lists,” partly because of the fee system in many communities 
which “sometimes stimulates arbitrary arrests and encourages unjust con¬ 
victions,” and partly because in certain states “the white population can 
threaten and do violence to the minority members with little or no fear 
of legal reprisals.” 

1 The report was published as a government document in 1947 and may be obtained 
from the Government Printing Office, Washington. It was also published under the 
same title by Simon and Schuster (New York, 1947). 

2 Ibid., p. 26. 
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The committee also found some involuntary servitude among the poor, 
arising from state peonage laws imposing penalties for nonfulfillment of 
contracts to perform labor. It criticized the wartime treatment of Jap¬ 
anese-Americans along the West coast with resultant curtailment of liberty, 
forced removal to detention and relocation centers, and financial hardship. 
The committee discovered many instances of discrimination against aliens 
and even American nationals like the natives of Guam, Samoa, Puerto 
Rico, and the Panama Canal Zone. The committee noted that because 
of restrictions on the right to vote in some states, particularly the poll 
tax requirement in seven Southern states, comparatively few people went 
to the polls in these states. It found numerous violations of freedom of 
speech, press, religion, and assembly. It pointed out the dangers of “Red 
hunting” among civil servants by congressional committees and loyalty 
boards. It found an abundance of evidence indicating discrimination 
against Negroes in the armed forces, civil service, District of Columbia, 
American territories, by state and local governments, landlords, private 
employers, and in professional and service occupations. The committee 
was especially severe in its condemnation of racial segregation, declaring 
that the “separate but equal” doctrine allowed by the Supreme Court 
since 1896 has been a failure. This doctrine, said the committee, 

. . . stands convicted on three grounds. It contravenes the equalitarian sprit of 
the American heritage. It has failed to operate, for history shows that inequality 
of service has been the omnipresent consequence of separation. It has institu¬ 
tionalized segregation and kept groups apart despite indisputable evidence that 
normal contacts among these groups tend to promote social harmony. 1 

Proposed Remedies .—After reviewing the American scene and finding 
conditions that were heartening as well as disappointing, the President’s 
Committee on Civil Rights made numerous proposals. Most important 
of all, the committee said, is the necessity of having an informed and alert 
public that is both tolerant and aggressive in defense of rights for all, espe¬ 
cially minorities and advocates of unpopular causes. More specific sugges¬ 
tions included: (1) reorganization and strengthening of the Civil Rights 
Section of the Department of Justice; (2) creation by the states of divisions 
similar to the federal Civil Rights Section; (3) special training for federal 
and state police in the handling of cases involving civil rights; (4) establish¬ 
ment of federal and state permanent commissions on civil rights to maintain 
constant surveillance; (5) clarification and strengthening of federal statutes 
to make it unmistakably clear what conduct is and what is not a federal 
crime; (6) federal legislation outlawing police brutality, lynching, and all 
forms of peonage; (7) federal legislation outlawing the poll tax and other 
serious impediments to voting in primaries and elections; (8) self-govem- 

1 Ibid., p. 87. 
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The President’s Committee on Civil Rights conceded that it was difficult to enforce 
federal civil rights laws, but listed the above means as possible sanctions. 

Source: To Secure These Rights (Washington: Government Printing Office, 1947), 
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OUR FEDERAL CIVIL RIGHTS MACHINERY 
NEEDS STRENGTHENING 



INADEQUATE COOPERATION 
BY U.S ATTORNEYS IN 
THE FIELD 

Despite the many handicaps pictured above, the Civil Rights Section, since its 
creation in 1939, has made a good record. To overcome these difficulties, the President's 
Committee recommended the establishment of regional offices, increased appropriation 
and staff, more investigation, and other organizational and procedural improvements. 

Source: To Secure These Rights (Washington: Government Printing Office, 1947), 
p. 115. 
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ment for the District of Columbia; (9) citizenship for the people of Guam 
and Samoa; (10) repeal of state laws discriminating against aliens; (11) fed¬ 
eral and state laws ending “Jim Crow ,, laws and other serious forms of 
racial segregation and discrimination; (12) withholding federal grants-in- 

Rights Guaranteed by the Federal Constitution 


To Citizens and Aliens against Encroach¬ 
ment by Natio?ial Government 

1. Writ of habeas corpus may not be 
suspended except during rebellion or 
invasion. 

2. No bills of attainder. 

3. No ex post facto criminal laws. 

4. No class distinction to be created by 
grants of titles of nobility. 

5. Treason is defined in Constitution; 
Congress may not enlarge number of 
treasonable offenses. 

6. Heirs of persons convicted of treason 
may not be forbidden to inherit prop¬ 
erty. 

7. No laws respecting religious insti¬ 
tutions, and none that interferes with 
the free exercise of religion. 

8. No laws abridging freedom of speech 
or press. 

9. No interference with right to assemble 
peaceably and petition Congress. 

10. No infringement of right of people to 
bear arms. 

11. No soldiers to be quartered in private 
dwellings in time of peace without 
owner's consent. 

12. No unreasonable searches and seizures 
and no warrants to be issued but upon 
probable cause. 

13. No criminal prosecution except upon 
indictment or presentment by grand 
jury. 

14. Cannot be tried twice for the same 
offense. 

15. One accused of crime cannot be com¬ 
pelled to be a witness against himself. 

16. Speedy, public, impartial trial by jury 
of 12 persons whose verdict of guilt 
must be unanimous. 

17. Trial by jury in civil suits involving a 
sum of more than $20. 


18. Those accused of crimes must be in¬ 
formed of charges, present in court¬ 
room when witnesses are calk'd to 
testify against them, given legal power 
to compel witnesses to testify in their 
favor, assisted by legal counsel. 

19. No excessive bail or fines; no cruel or 
unusual punishment. 

20. Slavery or involuntary servitude pro¬ 
hibited. 

21. Life, liberty, and property may not be 
taken without due process of law\ 

22. Property may not be taken without 
just compensation. 

23. Privilege of voting may not be 
abridged because of race, color, pre¬ 
vious condition of servitude, or sex. 

To Citizens and Aliens against Encroach¬ 
ment by State 

1. Bills of attainder forbidden. 

2. Ex post facto criminal law r s may not 
be enacted. 

3. No laws impairing obligation of con¬ 
tract. 

4. Class distinction not to be created by 
grants of title of nobility. 

5. Slavery or involuntary servitude pro¬ 
hibited. 

C. Full faith and credit must be granted 
to acts, records, and judicial proceed¬ 
ings of other states or of the l\S. 

7. Citizens of other states must be 
granted same privileges and immuni¬ 
ties as are enjoyed by their own citi¬ 
zens. 

8. Life, liberty, and property may not be 
taken without due process of law.* 

9. Equal protection of the laws may not 
be denied. 

10. Privileges of voting may not be denied 
because of race, color, previous con¬ 
dition of servitude, or sex. 


* This has been interpreted to include guarantees of freedom of speech, press, religion, and assembly. 
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aid from public and private agencies that practice discrimination and 
segregation. 

The Fight in Congress. —It was to be expected that drastic and compre¬ 
hensive proposals like these would provoke bitter controversy. Some 
progress has been made by executive order toward ending segregation and 
discrimination in the armed forces and federal civil service. At the same 
time, the screening of civil servants for disloyalty has been made less 
arbitrary. But in Congress the fight rages. Chief attention has focused 
upon bills making it illegal for state officers to conspire or otherwise coop¬ 
erate with lynchers, bills making it illegal to require payment of poll taxes 
as a condition for voting for federal officers, and bills establishing a federal 
Fair Employment Practices Commission with authority to end discrimina¬ 
tion in employment on government contracts and in interstate commerce. 

These and other measures suggested by the President’s Committee 
raise fundamental questions. One is whether the Federal government has 
constitutional authority to do as suggested. This is at least debatable 
for many of the proposals. The issues are difficult and extremely confused. 
Doubts could be removed by constitutional amendment, but this is prob¬ 
ably impossible of attainment in view of certain opposition from the 
Southern bloc. Some champions of civil liberties admit having doubts 
but suggest federal action as a means of having the disputed issues brought 
to the courts for clarification. 

Another serious issue raised by proposed federal legislation is whether 
in a system like ours it is better to attempt correction of the evils by federal 
legislation or to wait for relief by enlightened public opinion and state 
action. Proponents of federal intervention contend that the states have 
had ample time to correct the evils complained of, that continuance of 
present practices makes a mockery of democracy, and that federal legisla¬ 
tion can be more effective than state because federal officers are further 
removed from local prejudices and pressures. Opponents protest bitterly. 
To impose federal penalties upon state governments and agents would, 
they claim, vitiate state sovereignty and rights. They insist that the evils 
are exaggerated, that the states are aware of their problems and have 
made great strides toward their improvement, and that state legislation is 
much preferable because it is enacted and enforced by those most familiar 
with conditions and problems. 


RIGHTS GUARANTEED TO PERSONS AND PROPERTY 

Life, Liberty, and Property. —In general, all rights pertain either to life, 
liberty, or property. The term “life” includes not merely animal exist¬ 
ence, but the retention of limbs and organs by which life is enjoyed. The 
word “liberty” embraces all our liberties—personal, civil, and political. 
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This includes, among other things, freedom to move about, to think, to 
engage in some useful occupation, to make choices, to marry and establish 
a home, to participate in political activities, to speak, write, and worship. 
The word “property” includes the right to enter an occupation and engage 
in business, to acquire property, to hold and possess valuable objects, to 
enjoy the rewards of ownership, and to dispose of property by loan, lease, 
gift, or sale. These are the great liberties that the Constitution seeks to 
ensure “to ourselves and our posterity.” In general, they can be regulated 
and restricted if due process of law is followed, although, as we shall see, 
there are certain practices that the Constitution proscribes altogether. 

Prohibition of Slavery.—The Thirteenth Amendment provides that 
“neither slavery nor involuntary servitude, except as a punishment for 
crime whereof the party shall have been duly convicted, shall exist within 
the United States or any place subject to their jurisdiction.” The terms 
“slavery” and “involuntary servitude” are nearly synonymous, although 
the latter has a somewhat broader meaning. The obvious purpose of this 
language was to forbid all shades and conditions of slavery. Though 
intended to free the Negro, the guarantee extends to people of other races 
as well. 

Several interesting questions have arisen from the amendment. One of 
the first inquired whether the amendment applied to an uncivilized tribe 
of Alaskan Indians whose custom it had long been to practice slavery. 
The Supreme Court held that the amendment applied. 1 On another occa¬ 
sion, the question arose whether slavery was also outlawed within Indian 
tribes inasmuch as the Indians had long retained the right to govern their 
internal affairs. Again the amendment was held applicable. 2 It is now 
assumed that slavery cannot exist either within the forty-eight states or 
any American territory, either incorporated or unincorporated. 

On various occasions the amendment has been held to forbid attempts 
on the part of shipping companies to force seamen to work on board vessels 
without having previously voluntarily contracted to do so, 3 the farming 
out of vagrants for hire, attempting to force people to work under threat 
of conviction for vagrancy, and state peonage laws that attempt to force 
laborers, renters, and sharecroppers to fulfill contracts that they may 
have made for labor. 4 

On the other hand, the amendment does not forbid certain acts of com¬ 
pulsion that require involuntary labor. On one occasion it was contended 

1 In re Sah Quah (D.C. Alaska, 1886) 31 F. 327. 

* United States v. Choctaw Nation, 38 Ct. CL 668, 666 (1903). 

8 If valid contracts have been entered into, however, performance probably could 
be enforced. See Robertson v. Baldwin discussed on p. 406. 

4 Such persons may, of course, be sued for damage on grounds of fraud or breach of 
contract. 
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that a Florida law requiring all able-bodied men to perform work upon 
roads and bridges for 6 days each year or provide a substitute amounted 
to involuntary servitude. Distinguishing between a “duty” or “obliga¬ 
tion” and a “servitude,” the Supreme Court upheld the Florida statute, 
saying that the Thirteenth Amendment “certainly was not intended to 
interdict enforcement of those duties which individuals owe to the State, 
such as service in the army, militia, on the jury, etc.” 1 A similar decision 
was reached when it was contended that the military draft law of 1917 
required involuntary servitude. 2 The courts have also permitted states 
and municipalities to compel criminals to work out their fines on the streets 
or public works. They have also upheld a state law compelling physicians 
to report contagious diseases without compensation. They have also 
upheld a state law making it a misdemeanor for landlords intentionally to 
fail to furnish utility and other services promised in a lease. 

Due Process of Law.—The Fifth Amendment forbids Congress to de¬ 
prive any person of “life, liberty, or property, without due process of law,” 
and the Fourteenth Amendment imposes the same limitation upon the 
states. This is one of the most important, as well as controversial, of all 
guarantees. The protection extends to both natural persons, i.e., ordi¬ 
nary human beings, and to artificial persons such as corporations. At 
common law “due process” required that persons suspected of violating 
the law should be tried in accordance with “the law of the land.” The 
requirement was met if an accused person was given “his day in court” 
according to the procedures known to common law. This was undoubtedly 
the meaning intended when the words were written into the Fifth Amend¬ 
ment, and the federal courts so held until about 1890. Beginning in the 
early 1850’s 3 state courts began to interpret the due-process clauses of 
state constitutions in such a manner as to require not only that the proper 
procedures be followed, but that the law itself should be reasonable. 
Cautiously at first, then boldly, the federal courts accepted the doctrine, 
with the result that they claimed competence to scrutinize the substance 
or content of federal and state laws. Having the power of judicial review, 
this meant that the courts became a sort of superlegislature, or “third 
House,” with authority to set aside any law which they deemed “unreason¬ 
able, arbitrary, or capricious.” Accordingly, due process came to have 
both a procedural and substantive meaning. In other words, the courts 
came to concern themselves not only with how the government proceeds, 
but also with what it is attempting to do. 

Procedural Due Process .—Procedural due process means that in dealing 
with people governments must proceed according to “settled usages and 

1 Butler v. Perry, 240 TT.S. 328, 333 (1916). 

2 Arver v. United States, 245 U.S. 366, 390 (1918). See p. 404. 

3 The first case appears to have been that of Wynehamer v. New York, 13 N.Y. 378. 
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modes of procedure.” The standards are fairly definite. The Consti¬ 
tution specifically mentions certain steps that must not be omitted, and 
others have crystallized from experience dating back to the days of Magna 
Charta. Among other things, proper procedure requires that (1) the 
government, or subordinate agency, have jurisdiction over the person or 
object with which it seeks to interfere; (2) the legislation or order be 
properly enacted or prepared and published; (3) crimes must be clearly 
defined; (4) those accused must be properly apprehended and notified of 
the nature of the accusation and the time and place of the hearing; (5) oppor¬ 
tunity must be given for the accused to prepare and present his defense; 
and (6) the tribunal before which the trial or hearing is to be conducted 
must be so constituted as to ensure an honest and impartial decision. 

Just Compensation for Property Taken for Public Use. —Both the Fed¬ 
eral and state governments have the power of eminent domain. That 
is, they may compel private owners to transfer property to them if deemed 
necessary for the public welfare. Governments not only may exercise 
the prerogative themselves but they can also permit its use by quasi-public 
agencies such as public-utility companies. Such great authority is sus¬ 
ceptible of abuse. Accordingly, the Fifth Amendment states that Congress 
shall not take private property for public use without just compensation, 
and states have a similar limitation placed upon them by the Fourteenth 
Amendment and their own constitutions. Note that the government is 
obliged to pay only for private property taken for “public use.” This 
would not prevent the government from taking one’s property as punish¬ 
ment for crime or for failure to pay taxes. It would prevent taking a per¬ 
son’s farm for use as a military camp without paying for it, or taking 
private property in order to build a road. What compensation is “just” 
must be settled by negotiations between interested parties or, in case of 
disagreement, by an appropriate court. 

Forbidding of Impairment of Contracts. —Almost everyone enters into 
several contracts daily. We may contract for a newspaper at the news¬ 
stand, a meal at the restaurant, a ride upon the trolley car, a job, an auto¬ 
mobile, a room or house—necessities of all kinds. Contracts may be oral, 
written, or merely implied. They may be for small amounts or large. 
The right to enter into such agreements and to have the assistance of gov¬ 
ernment, if necessary, in obtaining their fulfillment is indispensable to 
group life. Those who wrote the Constitution were particularly conscious 
of the importance of ensuring the sanctity of contracts because a number 
of states had just enacted laws the effect of which was to benefit debtors at 
the expense of those to whom they were indebted. Accordingly, the Con¬ 
stitution expressly provides that states may not impair the “obligation of 
contracts,” and a similar limitation is placed upon Congress by the due- 
process-of-law clause of the Fifth Amendment. 
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These guarantees have proved to be highly contentious. An early case 
was one involving Dartmouth College. 1 There the court had before it an 
attempt on the part of the legislature of New Hampshire to reorganize 
the college contrary to provisions of a charter issued by the British Crown 
in 1769. The court declared the charter a valid contract and the legis¬ 
lature’s action illegal. Because this meant that charters and franchises 
issued by governments to private corporations were contracts, the decision 
led governments to be cautious about entering into such long-term agree¬ 
ments. It also caused them to insert clauses reserving the right to repeal 
and amend. Later decisions have determined that a state cannot con¬ 
tract away its police power or its power of eminent domain (the condemn¬ 
ing of property for public use). 

Like others, the right of contract is not absolute. This was illustrated 
in the Minnesota Moratorium Case which grew out of the depression. 2 
The state mortgage moratorium law provided that debtors could go to 
court and obtain as much as two years’ deferment on foreclosure by 
creditors. This law was attacked by a creditor who claimed that the 
obligation of contract was being impaired, and, also, that he suffered both 
deprivation of property without due process of law and denial of equal 
protection. Chief Justice Hughes, speaking for the court, found that the 
moratorium law was a reasonable exercise of the state’s police power to 
protect the interests of society during an economic depression, and that 
it did not violate the contract clause of the Constitution. 

Titles of Nobility. —Although those who adopted the Constitution were 
not democrats in the modern sense of the word, they did fear the emergence 
of a class system under which certain groups might obtain special status. 
To ensure equality the Constitution declared that neither the national nor 
state governments might grant titles of nobility. Note that this does not 
prohibit the acceptance of foreign titles by American citizens. 3 Rather, 
the provision forbids the issuance of titles by American governments. 

As a further precaution, the Constitution provides that “no Person 
holding any Office of Profit or Trust under them, [the United States] shall, 
without the consent of the Congress, accept of any present, Emolument, 
Office, or Title of any kind whatever, from any King, Prince, or foreign 
State.” Thus an officer of the national government (but not of a state) is 
prevented from accepting such things as medals, portraits, books, honorary 
positions, titles of rank, and almost everything else offered by a foreign 
government unless Congress first gives consent. Congress has assented on 

1 Trustees of Dartmouth College v. Woodward, 4 Wheaton 518 (1819). 

* Home Building and Loan Association v . Blaisdell, 290 U.S. 398 (1934). See also 
p. 424. 

* This was the object of an amendment proposed in 1810—the third amendment pro¬ 
posed but not ratified. See p. 985. 
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many occasions where heads of states wished to decorate American military 
and naval officers or reward American diplomats. A common practice is 
for some near relative to receive the gift or for the donor to await the 
recipient’s retirement from public office. 

Equal Protection of the Laws.—States are forbidden to "deny to any 
person within their jurisdiction the equal protection of the laws,” but a 
similar restraint against the Federal government is unmentioned. Gross 
denial of equal protection by the Federal government would, however, 
undoubtedly be held to violate the due-process clause of the Fifth Amend¬ 
ment. Although the provision was inserted in the Fourteenth Amendment 
for the protection of Negroes, it stands also as a guarantee to others, includ¬ 
ing corporations. The guarantee of equal protection does not require that 
persons be treated exactly alike: tariffs on uncut diamonds may be lower 
than on polished; races may be segregated by requiring them to attend 
separate schools or ride in separate cars; minimum-wage laws may be 
enacted for women without also including men or children; maximum 
hours may be established for men in hazardous employments without also 
including nonhazardous industries; aliens may be forbidden to practice 
medicine, law, or other professions; taxes may be imposed upon retailers 
of certain products, like liquors, and not others; chain stores may be taxed 
more heavily than independents; the rich may be taxed at higher rates 
than the poor; etc. In cases like these, people, objects, or businesses are 
classified. The test is whether the classification is reasonable and ap¬ 
propriate. If it is, then everyone within each group must be treated 
alike. 

On the other hand, equal protection would be denied if a law were so 
administered as to discriminate against Chinese launderers in favor of 
American; 1 if Negroes, women, or wage-earners were systematically excluded 
from grand and petit juries; 2 if employers were denied the right to obtain 
injunctions while permitting them to employees; 3 if Negro barbers were 
forbidden to serve white children; 4 if Negro, Chinese, Japanese, and Indian 
students were prevented from attending state-supported schools when 
equally good facilities were not also provided for them by the state; 6 if 
state law required Negroes entering the state riding in first-class Pullman 
cars to move into "Jim Crow” cars when to do so would necessitate con¬ 
tinuing the journey in cars with unequal comforts and conveniences; 6 or 

1 Yick Wo v. Hopkins, 118 U.S. 356 (1886). 

2 Norris v. Alabama, 294 U.S. 587 (1935); Smith v. Texas, 311 U.S. 128 (1940); 
Patton v . Missouri, 322 U.S. 443 (1947). 

*Truax v. Corrigan, 257 U.S. 312 (1921). 

4 Chaires v. City of Atlanta (1927) 139 S.E. 559, 164 Ga. 755. 

6 Missouri ex rel . Gaines v. Canada, 305 U.S. 337 (1938); Sipuel v. Board of Regents 
of the University of Oklahoma, 322 U.S. 631 (1948). 

6 Mitchell v . United States, 313 U.S. 80 (1940). 
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if state courts enforce restrictive covenants barring the sale or transfer of 
real estate to Negroes and other non-Aryans. 1 

Religious Faith and Practice. —As the Constitution came from the Con¬ 
stitutional Convention, it said nothing about the church or religious liberty, 
implying that the situation as it existed in the states would remain undis¬ 
turbed. To confirm this understanding, the First Amendment provided 
that “Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof.” Thus, so far as the Federal Con¬ 
stitution was concerned, states remained free to deal with the subject of 
religion as they saw fit, subject of course to limits in their own constitutions. 
This was the situation until recently. Present decisions of the Supreme 
Court construe the Fourteenth Amendment to include the same guarantees 
of religious liberty as those contained in the First Amendment. Accord¬ 
ingly, the Constitution now prohibits both Federal and state governments 
from interfering with the church or religious liberty. 

Forbidding of a State Church .—Note that the First Amendment pro¬ 
scribes laws respecting an establishment of religion. This means that 
Congress, and probably the states, cannot either directly or indirectly 
establish a state church or state religion nor show partiality for any religious 
sect, organization, or mode of worship. It does not mean that religious 
faith and practice may not be encouraged by law, nor that cognizance 
cannot be taken of religious principles of sects and individuals. Congress 
employs chaplains to open its sessions with prayer, it supports chaplains 
in the Army and Navy, it has exempted ministers of religion and theo¬ 
logical students from military draft, it has exempted religious institutions 
from payment of taxes and from provisions of the Social Security Act, 
during prohibition it made wine available for religious rites, and it has 
exempted conscientious objectors from strict military service. Such acts 
as these have been held not to violate the First Amendment. 

Recently this provision has provoked considerable controversy, espe¬ 
cially at the state level. Essence of the argument is whether the amend¬ 
ment was intended to erect a wall of separation between church and state 
or merely to prevent the showing of governmental preference toward par¬ 
ticular faiths, churches, or sects. In a recent decision the Supreme Court 
had this to say: 2 

The “establishment of religion” clause of the First Amendment means at least this: 
Neither a state nor the Federal Government can set up a church. Neither can pass 
laws which aid one religion, aid all religions, or prefer one religion over another. 
Neither can force nor influence a person to go to or to remain away from church 
against his will or force him to profess a belief or disbelief in any religion. No person 
can be punished for entertaining or professing religious beliefs or disbeliefs, for 

1 Shelley v. Kraemer, 334 U.S. 1 (1948). 

2 Everson v. Board of Education, 330 U.S. 15-16 (1946). 
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church attendance or non-attendance. No tax in any amount, large or small, can 
be levied to support any religious activities or institutions, whatever they may be 
called, or whatever form they may adopt to teach or practice religion. Neither a 
state nor the Federal Government can, openly or secretly, participate in the affairs 
of any religious organizations or groups and vice versa. In the words of Jefferson, 
the clause against establishment of religion by law was intended to erect a “wail of 
separation between church and state.” 

Nevertheless, by a 5-to4 vote, the Court upheld a New Jersey law whereby 
patrons of Catholic schools were reimbursed with tax funds for bus fares 
paid going to and returning from school. School transportation, the 
court majority argued, was in the same category as police and fire protec¬ 
tion and other public services. To withhold these, or any of them, from 
Catholics, would discriminate against them and thereby interfere with 
their free exercise of religion. 

A short time later the Supreme Court ruled on an arrangement whereby 
the public schools of Champaign, Ill., released time to local religious groups 
for instruction. Only pupils whose parents gave written consent were 
required to attend religious classes. Protest was made by one of the 
parents who claimed that the Fourteenth Amendment was violated. The 
Supreme Court agreed, 1 saying the use of a tax-supported school system 
with its machinery for compulsory school attendance for religious instruc¬ 
tion was unconstitutional support of an establishment of religion. This 
decision is difficult for the layman to reconcile with the Everson case 
mentioned above. It had widespread repercussions, affecting as it did 
similar arrangements in some 2,200 communities in forty-six states. 2 

Guarantee of Free Exercise of Religion .—Also forbidden are laws pro¬ 
hibiting the free exercise of religion. Opinion differs so widely on the sub¬ 
ject of what conduct is religiously motivated that distinctions are frequently 
close and hard to make. According to court decisions, the guarantee is 
not violated if Congress outlaws bigamous and polygamous marriages even 
though Mormons thought these essential to their faith. 3 Nor is it violated 
if religious objectors are required to take military training as a condition 
for attendance at a state university. 4 Religious objectors may be drafted 
for military service 5 and a state may deny them licenses to practice law. 6 

On the other hand, the free exercise of religion is abridged if children of 
religious sects like that of Jehovah's Witnesses are compelled to salute 

1 McCullum v. Board of Education, 333 U.S. 203 (1948). 

1 For critical analyses of the Everson and McCullum cases see articles by Edward S. 
Corwin and Milton R. Konvitz in Law and Contemporary Problems , vol. XIV (Winter, 
1949). 

* Reynolds v. United States, 98 U.S. 145 (1878); Davis v. Beason, 133 U.S. 333 (1890). 

4 Hamilton v . Regents of the University of California, 293 U.S. 245 (1934). 

5 Arver v. United States, 245 United States 366 (1918). See also p. 404. 

4 In re Summers, 325 U.S. 538 (1945). The court divided 5 to 4 in this decision. 
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and pledge allegiance to the flag; 1 or if attendance at private religious 
schools is forbidden through the device of making attendance at public 
schools compulsory. 2 The free exercise of religion is also abridged if a 
municipal ordinance makes it illegal to distribute religious tracts without 
an official permit; 3 or if a state law requires those soliciting funds for 
religious purposes first to secure approval of a local public official. 4 The 
same is true if a municipal ordinance imposes a flat tax on those who make 
a livelihood by distributing religious tracts. 5 

Freedom of Speech and Press. —The First Amendment also provides 
that “Congress shall make no law . . . abridging the freedom of speech, or 
of the press.” Here, again, is a restriction that applied to Congress only 
until the courts' recent expansion of the Fourteenth Amendment. Now, 
the same restrictions apply to both Federal and state governments. In 
general, the intent of the provisions is to secure the unrestricted discussion 
of public affairs. Inasmuch as majorities need no special protection, the 
guarantees have meaning only insofar as they afford protection to minor¬ 
ities that propagate unpopular, even loathsome, ideas. 

Since rights are not absolute, most people readily agree that the guar¬ 
antees do not forbid laws holding people responsible for utterances that 
are libelous, slanderous, indecent, or obscene. The controversy begins 
when governmental officials attempt to censor or punish minorities for 
utterances about public affairs with which they disagree. 

Interpretations .—Looking over past experience, 6 one is likely to feel 

1 In Minersville School District v. Gobitis, 310 U.S. 586, decided in 1940, the Supreme 
Court ruled by an 8 to 1 verdict that a state law compelling school children to salute 
the flag was not an unconstitutional infringement of the free exercise of religion. Two 
years later three of the justices took occasion to say that they had changed their minds 
(Jones v. City of Opelika, 316 U.S. 584, 1942) and shortly thereafter the Gobitis decision 
was overruled by a 5 to 3 vote (West Virginia State Board of Education v. Barnette, 
319 U.S. 324, 1942). 

2 Pierce v . Society of the Sisters, 2G8 U.S. 510 (1925). 

3 Coleman v. City of Griffin, 303 U.S. 404 (1938). 

4 Cantwell v . Connecticut, 310 U.S. 296 (1940). 

3 Follett v. McCormick, 321 U.S. 565 (1943). 

6 By far the best discussion of this subject is found in Zechariah Chafee Jr., Free 
Speech in the United States (Cambridge: Harvard University Press, 1941). See also 
Robert E. Cushman, Leading Constitutional Decisions (New York: Crofts, 7th ed., 

1940) , pp. 79-106; Leon Whipple, Our Ancient Liberties (New York: Wilson, 1927), 
pp. 79-107; Charles K. Burdick, The Law of the American Constitution; Its Origin and 
Development (New York: Putnam, 1922), pp. 342-375; Morris L. Ernst and Alexander 
Lindey, The Censor Marches On (New York: Doubleday, 1940); George Seldes, Freedom 
of the Press (Indianapolis: Bobbs-Merrill, 1935); Charles H. Maxson, Citizenship (New 
York: Oxford, 1930); New York State Constitutional Convention Committee, Problems 
Relating to Bill of Rights and General Welfare (Albany: The Committee, 1938), vol. VI, 
Chap. XII; and Mauritz Hallgren, Landscape of Freedom (New York: Howell, Soskin, 

1941) , pp. 354#. 
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that the guarantee of freedom of speech and press are meaningless, espe¬ 
cially in time of war. In 1798 Congress passed the Alien and Sedition 
Acts providing severe punishment for anyone found publishing false, 
scandalous, and malicious criticism of the President or members of Con¬ 
gress. 1 During the Civil War opposition was suppressed by placing large 
zones under martial law, whether or not actual military operations were in 
progress within the area. Under the Espionage Act of 1917 and amend¬ 
ments of the following year, popularly known as the Sedition Act, dozens 
of pacifist, pro-German, Socialist, and radical publications were excluded 
from the mails, 2 while hundreds were imprisoned for alleged subversive 
criticism and agitation against the war policies of the government. 3 Amer¬ 
ica’s entry into war in 1941 brought about a repetition of some of the 
experiences of the First World War, 4 although after the attack on Pearl 
Harbor the absence of a large organized opposition resulted in fewer viola¬ 
tions of civil liberties, except possibly in the case of American citizens 
of Japanese origin. 5 

In spite of this dark picture, the constitutional guarantees of free speech 
and press are not without significance. The notorious Minnesota “gag 
law 7 ,” which empowered the courts to suppress publication of printed matter 
deemed to be scandalous, malicious, defamatory, or obscene, 6 was declared 
invalid. Later, a Louisiana statute imposing a tax upon large newspapers 
most of which were hostile to the late Huey Long was declared unconstitu¬ 
tional. 7 In a more recent case, the Supreme Court upheld the solicita¬ 
tion of members for the Communist party if in doing so forceful resistance 
to or overthrow of the government was not advocated. 8 More recently, 
the Court upheld attendance and participation in Communist meetings 
where no unlawful conduct or utterances occurred. 9 The Court has also 

1 Although these measures never reached the Supreme Court, they were generally 
approved by the lower courts. The acts expired in 1801, President Jefferson par¬ 
doned all who had been imprisoned, and many years later Congress refunded all fines 
collected. 

2 Including the now respectable Nation magazine. 

* The most prominent of these was Eugene V. Debs, Socialist leader and five times 
candidate for President. Debs started serving a 10-year sentence in April, 1919, and 
was pardoned by President Harding on Christmas Day, 1921. While in prison DebB 
polled nearly a million votes for President in the election of 1920. 

4 For current reports on civil liberty violations see the publications of the Civil 
Liberties Union, 170 Fifth Avenue, New York City, and The Bill of Rights Review pub¬ 
lished quarterly by the Bill of Rights Committee of the American Bar Association, 
31 Nassau Street, New York City. 

* For a discussion of the treatment of this group see p. 408. 

•Near v. Minnesota, 283 U.S. 697 (1931). 

7 Groejean v. American Press Company, 297 U.S. 233 (1936). 

•Herndon v. Lowry, 301 U.S. 242 (1937). 

•DeJonge v . Oregon, 299 U.S. 353 (1937). 
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set aside state laws forbidding the display of banners and placards in aid 
of picketing in labor disputes; 1 it has declared a state law invalid that 
required labor organizers to register before soliciting members; 2 * while the 
courts have reprimanded the Postmaster General for denying the maga¬ 
zine Esquire second-class mailing privileges because he thought its contents 
obscene. 

“Bad Tendency” vs. “Clear and Present Danger” Tests. —Since it is 
difficult to draw the line between permissible restraint and freedom, 
attempts have been made to find a satisfactory formula upon which to base 
decisions. In general, it is agreed that there should not be previous 
restraint? That is, people should not be required, under threat of penalty, 
to obtain censors’ approval prior to publication. The general belief is 
that it is enough that the law hold people responsible for what is actually 
said or written. 

Beyond this there is deep cleavage of opinion. One school contends 
that utterances are illegal if they have a “bad tendency,” while the more 
tolerant school insists that the rule should be “clear and present danger.” 
Under the former, it is sufficient that persons merely utter revolutionary 
doctrines whether or not their remarks are taken seriously by anyone. 
Under the latter, one is judged guilty only if revolutionary doctrines are 
uttered under circumstances that are likely to lead clearly and immediately 
to force or violence. The “bad-tendency” rule has prevailed throughout 
most of our national life, but in recent years the more tolerant view has 
met with greater judicial favor. 4 

The practical difference between the two doctrines is illustrated by 
two cases. One, decided in 1925, involved Benjamin Gitlow, 5 6 indicted 
by New York state for publishing a socialist manifesto pleading for organ¬ 
ization of industrial workers, mass strikes, destruction of the bourgeois 
state, and substitution of a new regime dominated by the proletariat. 
The publication emphasized, however, that 

It is not a problem of immediate revolution. It is a problem of immediate revolu¬ 
tionary struggle. The revolutionary epoch of the final struggle may last for years 
and tens of years. . . . The old order is in decay. Civilization is in collapse. The 
proletarian revolution and the communist reconstruction of society—the struggle 
for these—is now indispensable. 

1 Thornhill t;. Alabama, 310 U.S. 88 (1940); Carlson c. California, 310 U.S. (1940). 

2 Thomas v. Collins, 323 U.S. 510 (1944). 

*Near v . Minnesota, 283 U.S. 697 (1931). There are exceptions to this, however, 
especially in the case of censorship of motion pictures. 

4 For an excellent review of the manner in which these two rules have been applied 

by the courts see New York State Constitutional Convention Committee, op. cit., 
vol. VI, pp. 163-176. 

6 Gitlow v. New York, 268 U.S. 652 (1924). 
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Although no unlawful action had resulted from the appeal, and none was 
particularly imminent, a majority of the Supreme Court considered the 
publication of sufficient threat to justify restricting freedom of speech and 
press. Here the threat, rather than clear and present danger of illegal 
action, was the controlling consideration. 

A second case was decided in 1949. 1 Terminiello, a Catholic priest and 
follower of Gerald K. Smith, addressed a Chicago meeting. The hall 
was so heavily picketed that police escort was required to enter the build¬ 
ing. Outside, the crowd yelled epithets, threw bricks and ice picks, broke 
windows, and generally attempted to force entry and break up the meet¬ 
ing. Inside, Terminiello fanatically lashed his critics, praised General 
Franco, and condemned Jews, Communists, Mrs. Roosevelt, Henry Wallace, 
and others with whom he disagreed. At the close of the speech Terminiello 
was arrested for violating a Chicago ordinance making it illegal to make, 
aid, countenance, or assist in making any improper noise, riot, disturbance, 
breach of peace, or diversion tending to breach the peace. He was con¬ 
victed and the verdict was upheld by the higher courts of Illinois. But 
the United States Supreme Court, by a 5-to-4 vote, supported Terminiello, 
saying: 

... A function of free speech under our system of government is to invite dispute. 
It may indeed best serve its high purpose when it induces a condition of unrest, 
creates dissatisfaction with conditions as they are, or even stirs people to anger. 
Speech is often provocative and challenging. It may strike at prejudices and pre¬ 
conceptions and leave profound unsettling effects as it presses for acceptance of an 
idea. 

Terminiello had not pleaded for violence, and there was no clear and 
present danger to the community great enough to justify restricting free¬ 
dom of speech. 

Freedom of Assembly and Petition. —Where freedom of speech and press 
exists, it is essential that people be permitted to gather in groups to discuss 
mutual problems and, if they desire, make their opinions known to govern¬ 
mental authorities. These rights are guaranteed by the First and Four¬ 
teenth Amendments. These guarantees require, however, that the 
assembly be peaceful and that the petitioners ask only for objects that are 
lawful and not a menace to public safety. The right of petition carries 
with it no power to compel consideration. Thousands of memorials are 
received that are given no consideration whatever. When addressed to 
Congress or state legislatures, they are generally referred to committees 
where they are promptly pigeonholed and forgotten. When received in 
sufficient number on a particular subject, however, they are bound to 

impress individual legislators and sometimes the entire Congress. The 
# 

'Terminiello v. City of Chicago, 337 U.S. 1 (1948). 
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right of petition has seldom been violated, but because the right of assembly 
is closely connected with speech and press it has been the subject of con¬ 
siderable litigation. One recent case occurred when Mayor Hague, long¬ 
time boss of Jersey City, N.J., refused permission to persons whom he 
considered radicals to use public parks, halls, and streets as meeting places. 
His action was held to be a denial of the right of assembly as well as a denial 
of freedom of speech and press. 1 

Right to Bear Arms. —The Second Amendment states that “ A well regu¬ 
lated Militia being necessary to the security of a free State, the right of the 
people to bear Arms shall not be infringed.” The Constitution forbids 
states to keep standing armies but permits them to maintain militias com¬ 
posed of armed civilians. The amendment quoted above prevents the 
Federal government from destroying state militias by the device of making 
it a federal crime for their inhabitants to bear arms. Congress can forbid 
the carrying of concealed weapons in the District of Columbia and other 
territories. 2 Congress can also tax the manufacture and sale of arms and 
munitions and regulate the shipment of arms in foreign and interstate 
commerce. Moreover, Congress can disarm violators of federal laws and 
enemy aliens. But Congress could not go so far as to forbid the possession 
of arms to rank-and-file citizens. States may, of course, regulate or en¬ 
tirely forbid the possession and use of firearms and other weapons. 

Quartering of Soldiers. —One of the worst indignities that can be im¬ 
posed upon civilians is that of being compelled to give board and room to 
soldiers, especially in time of peace. The colonists had enough of that 
during the Revolution when they were frequently ordered to quarter 
British troops. Accordingly, the Fourth Amendment says “No soldier 
shall, in time of peace be quartered in any house, without the consent of 
the owner, nor in time of war, but in a manner prescribed by law.” The 
full meaning of this provision is unknown inasmuch as no instance has 
come before the Supreme Court where its violation was alleged. 

SAFEGUARDS FOR THOSE ACCUSED OF CRIMES 

Definition of Treason. —Treason is generally considered one of the high¬ 
est crimes that can be committed in society, since its aim is an overthrow 
of the government. History is filled with instances where in times of 
excitement those in power have sought to destroy their critics and enemies 
by arbitrarily declaring their conduct treasonable. Because of this expe¬ 
rience, the Constitution includes a definition of treason; no acts other 
than those contained within the definition can be declared to constitute 
the offense. Congress can neither extend, nor restrict, nor define the 

i Hague 0 . C.I.O., 307 IJ.S. 496 (1939). 

8 See p. 575. 



150 


THE AMERICAN FEDERAL GOVERNMENT 


crime. Its power is limited to prescribing the punishment. According to 
that definition, only two things are treasonable: (1) levying of war against 
the United States, and (2) adhering to enemies of the United States or 
giving them aid or comfort while the United States is at war. In so defin¬ 
ing the term, the Constitution adopted the very words of the statute 
of treason enacted during the reign of Edward III. Thus, by implication, 
the Constitution recognizes the well-settled interpretation of these phrases 
which has prevailed for ages. 

Besides defining what constitutes treason, the Constitution declares 
that “no Person shall be convicted of Treason unless on the Testimony of 
two Witnesses to the same overt Act, or on Confession in open Court.” 
This is to guarantee that no one can be convicted except for some overt act 
and then never upon the testimony of a single person, however high. It is 
also a guarantee that those in authority will not obtain confessions behind 
closed doors where the temptation to promise favor or use third-degree 
methods is always present. Instead, if there is to be a confession it must 
be made in open court. 

Still further, the Constitution declares that while Congress may declare 
what punishment is to be meted out to those convicted of treason, “no 
Attainder of Treason shall work Corruption of Blood, or Forfeiture except 
during the Life of the Person attainted.” This means that as part of the 
punishment, the children or heirs of traitors may not be forbidden to 
inherit property. This is to ensure that innocent children will not suffer 
because of an offense of an ancestor. 

What has been said above pertains to the Federal government only. 
Besides being a traitor under federal law, one can also commit treason 
against a state. Accordingly, most of the state constitutions in defining 
treason use language nearly identical with that contained in the Federal 
Constitution. Death is nearly always the penalty for treason under state 
law. The famous case of John Brown at Harper's Ferry, Va., is thought 
to be the only instance on record where the extreme penalty has been 
inflicted for treason against a state. 1 

Habeas Corpus. —The national Constitution forbids the Federal govern¬ 
ment, but not the states, to suspend the privilege of the writ of habeas 
corpus “unless when in cases of rebellion or invasion the public safety may 
require it.” Such a writ is a command on the part of a judicial officer 
to have the body of someone being held in custody produced for the pur¬ 
pose of determining the legality of his detention. Without it, military and 
police officers could take people into custody, keeping them there indefi¬ 
nitely without hearing or trial. When the Bastille was stormed during 
the French Revolution, men were loosed who had been imprisoned for 

1 W. Brooke Graves, American State Government (New York: Heath, rev. ed., 1941), 
p. 564. 
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years without ever having been given trial. Under dictatorial regimes 
people are not infrequently spirited away by secret police to be put to 
death or confined in concentration camps without ever being heard of 
again. The privilege of the writ of habeas corpus is a protection against 
such restraints and it has been rightfully esteemed one of the great bulwarks 
of liberty. When the writ is issued, the police must produce a prisoner 
and show adequate cause for his detention. If the judge is unconvinced, 
the prisoner must be set at liberty. The privilege of the writ can be 
suspended only in the event of rebellion or invasion, and then only when 
“the public safety may require it.” 1 The only occasion since the Civil War 
when the writ has been suspended occurred in Hawaii during the Second 
World War. After its suspension, civilian laws were displaced by military 
orders, and civilians were tried by military tribunals without benefit of 
jury trial and other normal procedures. Although this system continued 
throughout most of the war, it was later declared illegal by the Supreme 
Court. 2 Congress had not intended, the Court said, the Hawaiian Or¬ 
ganic Act to authorize such drastic subordination of civilian life to the 
military. 

Bill of Attainder.—A bill of attainder is a legislative act that inflicts 
punishment without judicial trial. In times of rebellion or political excite¬ 
ment it was not uncommon for Parliament to punish minorities by enact¬ 
ing special bills declaring them guilty of treason or felony. Punishment 
was often inflicted without allowing the accused party an opportunity 
to answer the charges, or even without the formality of proof. Indeed, 
in England it was not uncommon for Parliament to attaint a man after he 
was dead. To guarantee that such things would not happen, the Consti¬ 
tution forbids both the Federal and state governments from enacting bills 
of attainder. According! y, legislatures enact laws defining crimes, but 
the courts must be the judge of innocence or guilt. A few attempts to 
violate the guarantee have occurred, the most notable being in 1865 when 
Congress passed the Test Oath Act. That law provided that no one 
might be admitted to practice before the federal courts who could not 
swear that he had never voluntarily participated in rebellion against the 
United States. This, the Supreme Court said, was a bill of attainder since 
it imposed the penalty of exclusion from legal practice without judicial 
trial. 

A more recent case involved three federal employees 3 accused by the 
Dies Committee of having associated with groups engaged in un-American 
activities. Because the men had been duly appointed and served meri¬ 
toriously, the President refused to dismiss them, whereupon Congress in- 

1 For discussion of the wartime suspension of the writ see p. 413. 

2 Duncan v. Kahanamoku, 327 U.S. 304 (1945). 

3 Prof. Robert Mores Lovett, Goodwin B. Watson, and William E. Dodd, Jr. 
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serted a provision in a deficiency appropriation bill forbidding payment 
of their salaries and debarring them from future employment with the 
Federal government. This had the appearance of being legislative punish¬ 
ment without judicial trial. The gentlemen in question continued in 
office for a brief time, then brought suit for salary, claiming that their con¬ 
stitutional rights had been violated. The Court of Claims, before which 
the case originated, refused to pass on the larger question of constitution¬ 
ality but ruled that the men were entitled to unpaid salary. Three judges 
went further and expressed their belief that Congress had violated the 
constitutional provision forbidding bills of attainder, 1 and with this view 
the Supreme Court later agreed by a unanimous decision. 2 

Ex Post Facto Legislation. —Both the Federal and state governments 
are forbidden by the Federal Constitution to enact ex post facto legislation. 
Literally, ex post facto means “subsequent to the act.” Accordingly, an 
ex post facto law is one that renders an act punishable in a manner in 
which it was not punishable when it was committed. Such laws have 
been held to include: (1) those that make acts criminal which were innocent 
when done; (2) those that aggravate a crime or make it greater than it 
was when committed; (3) those that alter the rules of evidence, permitting 
less or different evidence to convict a person of an offense committed prior 
to their passage; (4) those that operate in any way to the disadvantage of 
one accused of a crime committed prior to the enactment of the law. 3 
Although the term “ex post facto” would appear to include any act oper¬ 
ating upon a previous fact, the courts have always given the words their 
common-law meaning, holding that the prohibition applies only to criminal 
legislation and not civil also. 

Searches and Seizures. —In medieval England the king's officers fre¬ 
quently searched people and their property without warrants and seized 
whatsoever they wanted for use as evidence to prove one's guilt. A meas¬ 
ure of protection was found in the common-law maxim that a man's house 
is his castle and this guarantee was written into our Constitution. The 
Fourth Amendment states, “The right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no Warrants shall issue, but upon prob¬ 
able cause, supported by Oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be seized.” 

Several things should be noted about this provision. First, people are 

1 The cases were decided by the Court of Claims of the United States on Nov. 5,1945, 
and are referred to as Nos. 46026, 46027, and 46028. 

2 United States v. Lovett, 328 U.S. 303 (1946). 

* It should be noted, however, that laws that mitigate the character or punishment 
of a crime already committed may not violate the prohibition inasmuch as they are in 
favor of the accused party. 



INDIVIDUAL RIGHTS 


153 


to be secure in their “persons, houses, papers, and effects.” This includes 
outbuildings, including bam and garage, office, shop, factory, or ware¬ 
house. It also prevents the tapping of telephone wires. 1 It also includes 
letters, books, accounts, and packages. 2 It does not include an open field, 
where, for example, an illicit still might be kept. Second, only “unreason¬ 
able” searches and seizures are forbidden. To be reasonable they must 
be made by authority of search warrant except in a few instances where 
circumstances will not allow or justify the delay. 3 Third, before a search 
warrant can be issued, the place to be searched and the person or things 
to be seized must be described under oath before a judicial officer having 
jurisdiction. In doing so, sufficient evidence must be presented to con¬ 
vince the judicial officer that there is reason to believe that a violation of 
the law has occurred. 

Indictment by Grand Jury. —The Fifth Amendment provides, among 
other things, that no one, except persons employed in the armed forces, 
may be held “for a capital, or otherwise infamous crime, unless on a present¬ 
ment or indictment of a Grand Jury.” A “capital” crime is one punish¬ 
able by death. An “infamous” one has never been clearly defined but 
is known to include offenses that are punishable by imprisonment, hard 
labor, or the loss of civil or political privileges. If such a crime is com¬ 
mitted, a grand jury composed of from sixteen to twenty-three persons 
must (unless waived by the defendant) be assembled for the purpose of 
deciding whether there is sufficient evidence to proceed with trial. The 
accused cannot insist that he be permitted to appear before the grand jury, 
but permission to do so is sometimes given. If twelve or more grand 
jurors believe the evidence sufficiently incriminating to justify trial, a 
“true bill” is reported to the judge. If not, the accused must be promptly 
released until convincing evidence is produced. The form of the indict¬ 
ment is very important inasmuch as the accused can be tried only for 
offenses mentioned in it. 

1 Nardone v. United States, 302 U.S. 379 (1937). See, however, Olmstead v. United 
States, 277 U.S. 438 (1928). 

2 This provision explains why postal authorities cannot open letters and packages 
without warrants unless the sender gives them permission to do so by writing 6ome such 
words as “may be opened for postal inspection if necessary.’ 7 Ex parte Jackson, 96 
U.S. 727 (1877). 

* Federal courts now permit searches and seizures without warrant in the following 
types of cases, but then only where there are reasonable grounds for suspicion: (1) a 
house may be entered to arrest for felony or breach of peace a person known to be 
therein; (2) search may be made as an incident to a lawful arrest; (3) where a business 
is conducted under license, agents may enter without warrant to see if the terms of the 
license are being kept; (4) boats, automobiles, and other vehicles may be searched if 
there iB reason to believe they are carrying illegal commodities; (5) where officers have 
visible evidence of commission of a crime. Frank A. Magruder and Guy S. Claire, 
The Constitution (New York: McGraw-Hill, 1933), pp. 249-250. 
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CIVIL LIBERTIES; AN AMERICAN HERITAGE 


PROTECTION OF THE ACCUSED 


Proper Arrest 
With Warrant 



Petition For writ 
of Habeas Corpus 
if illegally Detained 



Trial by Impartial Jury 



—* 

Confrontation of Witnesses 


Unanimous Verdict | 
(Majority only in some states) 


( Protection Against 

ond Trial on Same Charge] 
by Same Government J 


No Cruet or Unusual 
punishment 


Source: Robert E. Cushman, Our Constitutional Freedoms (National Foundation for 
Education in American Citizenship and Public Affairs Committee, Inc., 1944), p. 19. 


The grand jury has been the subject of much criticism on the ground 
that it is clumsy and ill suited to modern conditions, especially in cities. 
England, the country of its origin, has almost completely discarded the 
device and many of our states now permit trial upon “information/' i.c. f 
a simple affidavit by a prosecuting officer. The federal courts, however, 
insist that the grand jury be used in capital and felonous cases. 
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Trial by Jury. —Trial by jury in criminal cases is guaranteed both by 
provisions in the body of the Constitution 1 and by the Sixth Amendment. 
From these provisions and court decisions we find that: (1) every person 
accused of a criminal offense against federal law is entitled to jury trial, 
except public officials who are subject to impeachment; (2) jury trial may 
be waived by the defendant with court approval; (3) federal juries must 
be composed of twelve persons, 2 either men or women, or both; (4) trials 
must be “speedy,” i.e ., reasonably prompt; (5) trials must be “public” 
in order that friends of the accused may see that injustice is not done; 
(6) the jury must be “impartial” and to this end attorneys for both parties 
are permitted to question and challenge prospective jurors and cross- 
examine witnesses; (7) members of juries must be drawn from the district 
wherein the crime was commit ted and the district must have been defined 
prior to the trial; (8) the verdict must be unanimous; 3 (9) the trial must 
be in the presence of a judge having power to instruct the jury both as to law 
and facts; (1) the verdict of a jury is final unless upon appeal by the defend¬ 
ant a new trial is awarded because a mistake was made in law or procedure. 

Self-incrimination. — No one accused of committing a criminal act may 
be compelled to bear witness against himself. This means (1) that one 
cannot be made to testify at his own trial or before a grand jury that is 
considering indicting him; (2) that one may not be compelled to produce 
documentary evidence that might tend to show that he himself committed 
a crime; and (3) that confidants such as doctors, priests, ministers, and 
intimate members of one’s family cannot be compelled to testify when to 
do so would be a breach of confidence against an accused person. This 
right may be waived by the accused, in which case he may be put on the 
witness stand and cross-examined like any other witness. Accused per¬ 
sons are sometimes given “immunity baths,” i.c., they are promised immu¬ 
nity from prosecution if they will become witnesses for the state, thus help¬ 
ing to solve a crime and perhaps convict others more important in the 
case. The introduction of evidence of fingerprints, photographs, and 
measurements is always permissible, although there is some doubt about 
tests of lie detectors if objection is made by the defendant. 

Miscellaneous Rights. —Besides trial by jury, the Sixth Amendment also 
requires that one accused of a criminal offense shall be (1) informed of 
the charges for which he is to be tried; (2) present in the courtroom when 
witnesses are called to testify against him; (3) given legal power to compel 
witnesses to testify; and (4) assisted by legal counsel if he so desires. 

1 Article III, Section 2. 

2 State juries, however, may oe abolished altogether or consist of fewer or more than 
twelve. 

* Here, again, federal practice differs from that of some states. The latter may, if 
they wish, permit convictions by less than a unanimous vote. 
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Bail and Punishment. —The Eighth Amendment states that “ Excessive 
bail shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted.” This does not require that all offenders be released 
on bail, but simply that the amount of bail must not be excessive. What 
is “excessive” has never been fixed by the courts; the amount necessarily 
varies with circumstances and the gravity of the offense. 

The provision that cruel or unusual punishments shall not be admin¬ 
istered was directed mainly at the barbarity of early English law. It now 
prohibits punishments that are “so palpably excessive and disproportion¬ 
ate as to shock the sense of justice of all reasonable people.” 

A recent case is one of the very few that have arisen under this pro¬ 
vision. It involved a young Negro, Willie Francis, sentenced to death in 
Louisiana. The electric chair accidentally failed to work when current 
was first applied, and a second attempt was threatened. The defendant 
appealed to the courts, contending in part that it was cruel and unusual 
punishment to force him to suffer the ordeal again. Rejecting his appeal 
by a 5-to-4 decision, the majority said: “The cruelty against which the 
Constitution protects a convicted man is cruelty inherent in the method 
of punishment, not the necessary suffering involved in any method employed 
to extinguish life humanely.” 1 

Double Jeopardy.—According to the Fifth Amendment, an accused 
person may not be “subject for the same offense to be twice put in jeopardy 
of life or limb.” This was included to prevent persons from being tried 
over and over for the same offense. One is put in jeopardy “when he is 
put on trial, before a court of competent jurisdiction upon an indictment 
or information which is sufficient in form and substance to sustain a con¬ 
viction and a jury has been charged with his deliverance.” 2 One is not 
in jeopardy when the case is merely before a grand jury; hence the same 
evidence may be presented more than once for the purpose of obtaining 
an indictment. One may be tried a second time if the indictment was 
defective, if the jury cannot come to a decision, if the jury is discharged 
for some good reason such as illness of a juror, or if the term of court as 
fixed by law comes to an end before the trial is finished. However, once 
a case is started, a prosecutor may not drop it in the hope of improving 
his chances of winning by discontinuing the case until a later time. Once 
trial has begun, the defendant is entitled to a verdict. When a decision 
has been reached, the prisoner is forever free from another trial for the 
same offense. 

It is interesting to note that a person may by a single act violate both 
Federal and state law. If this happens, he may be tried in both federal 

1 Louisiana v. Resweber, 329 U.S. 459 (1947). 

2 Thomas M. Cooley, Constitutional Limitations . . . (Boston: Little, 6th ed., 1890). 
p. 399. 
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and state courts, acquitted in one, but found guilty in the other. Here, 
although there was but one act, two offenses were committed; hence the 
offender was not put in jeopardy twice for the same offense. A number 
of such instances have arisen, especially during prohibition when the 
Federal and state governments were concurrently responsible for the 
enforcement of liquor laws. 

PRIVILEGES AND IMMUNITIES OF CITIZENS 

In addition to guaranteeing certain “rights,” the Constitution also 
mentions “privileges” or “immunities” that are derived from national 
citizenship. The actual words are: “No State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of the 
United States. . . .” l The rights previously discussed in this chapter are 
guaranteed to all persons , but privileges or immunities are guaranteed only 
to citizens of the United States. The difference between rights and privi¬ 
leges or immunities is not altogether clear, nor has any complete list of the 
latter ever been made. The guarantee is important, however, inasmuch 
as states are expressly forbidden to violate them. 

The Fourteenth Amendment made Negroes citizens and the privilege- 
and-immunity clause was undoubtedly included to prevent the states from 
depriving the new citizens of rights guaranteed by the first eight amend¬ 
ments. Nevertheless, in early decisions 2 the Supreme Court narrowed the 
meaning of the words, saying that a right was to be distinguished from a 
privilege or immunity. The former included those mentioned in the Bill of 
Rights, but the latter included .something additional. 

While no complete list of privileges and immunities has been or can be 
made, experience suggests that they include the right to governmental 
protection while on the high seas or in foreign countries; freedom to expa¬ 
triate (except when the nation is at war); the right to have access to ports 
of the United States, to navigable waters, and agencies of the Federal 
government, including courts of law; freedom to run for federal office and 
vote for federal officers; 3 freedom to enjoy all rights and advantages secured 
by treaties; freedom to assemble peaceably and petition for redress of 
grievances; the right to petition for writ of habeas corpus; freedom to 
enter the country and to prove citizenship if questioned; and liberty to 
inform the Federal government of violations of its laws. 4 These the 

1 Amendment 14, Section 1. See also p. 101. 

2 See especially, Slaughter House Cases, 16 Wallace 36 (1873). 

2 But not for state officers and offices. These are privileges of state citizenship 
rather than federal. Snowden t>. Hughes, 321 U.S. 1 (1943). 

4 Whether freedom of moving from one state to another is a privilege of national 
citizenship was discussed at length in the recent case of Edwards v. People of the State 
of California, 314 U.S. 160 (1941). Four of the justices insisted that interstate travel 
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states may not violate. Aliens may enjoy some of them as a matter of 
grace, but they cannot demand them as a matter of right as citizens can. 
Neither are corporations protected by the privileges-and-immunities 
clause inasmuch as they are not citizens within the meaning of the Four¬ 
teenth Amendment. 
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Chapter 8 

POPULATION, IMMIGRATION, ALIENS, AND CITIZENSHIP 

For it is safe to assert that nowhere in the world today is the right of citizen¬ 
ship of greater worth to an individual than it is in this country. It would be 
difficult to exaggerate its value and importance. By many it is regarded as 
the highest hope of civilized man. 

Justice Murphy in Schneiderman v. United States. 1 

POPULATION 

Population Growth. —From the days of colonial settlement to the time 
of the Civil War the population of the United States grew more rapidly 
than in any other country of the world. This rapid growth is considered 
one of the outstanding phenomena of world history. From 2]/z million 
souls in 1776 the numbers increased by leaps and bounds until the First 
World War, since which time the rate of increase has been slower. In 
1940 the population of continental United States was nearly 132 million. 2 
The population of the United States by decades and the decennial rates of 
increase are shown in the following table: 3 


POPULATION OF THE UNITED STATES, 1790-1940. 



1 320 U.S. 118 (1942). 

*The population of continental United States and its possessions in 1940 was ap¬ 
proximately 150,621,231, or 8.8 per cent more than the 1930 population of 138,439,069. 
United States Department of Commerce, Statistical Abstract of the United States , 1943 
(Washington: Government Printing Office, 1944), p. 2. 

* Ibid . 
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It is apparent that while the growth has been continuous, the decennial 
rate of increase has been declining since about 1860, and startlingly so 
during the period following 1930. This was due to a declining birth rate 
and diminishing immigration. Population experts predict that the popu¬ 
lation will continue to increase, albeit at an ever slower rate, until it reaches 
approximately 165 million by about 1990, after which it is expected to 
decline. 1 



United States Population Changes, State by State, 1940-1949 


Population Distribution. —Of all the countries of the world only China, 
India, and Russia contain more people than the United States. Though 
large, the density of population is comparatively sparse, amounting to an 
average of only 44.2 per square mile as compared with 848 per square mile 
in the United Kingdom, 382 in the German Reich, 469 in Japan proper, 
and 197 in France. The most densely populated subdivision of the United 
States is the District of Columbia, while others in which there is greatest 

1 For these and other predictions see Warren S. Thompson and Pascal K. Whelpton, 
Chap. I, in Recent Social Trends in the United States (New York: McGraw-Hill, 1 vol. 
ed., 1933). For a more detailed discussion of the same topic by the same authors see 
Population Trends in the United States (New York: McGraw-Hill, 1933). See also 
United States National Resources Committee, The Problem of a Changing Population 
(Washington: Government Printing Office, 1938), pp. 20-27; and United States De¬ 
partment of Commerce, Bureau of the Census, Population , Estimated Future Population 
by Age and Sex: 1945-1980 (Series P-3, No. 15, July 23, 1941) and Forecasts of the Popu¬ 
lation of the United States 1945-1975 (Washington: Government Printing Office, 1947). 




















162 


THE AMERICAN FEDERAL GOVERNMENT 


concentration of people are the Atlantic seaboard states of Rhode Island, 
New Jersey, Massachusetts, Connecticut, Maryland, and the agricultural- 
industrial states of New York, Pennsylvania, Ohio, and Illinois. The 
most sparsely populated state is Nevada, with an average of only 1 inhab¬ 
itant for each square mile. Wyoming, Montana, New Mexico, Arizona, 
Idaho, and Utah follow in the order named. Although the trend of 
migration within the United States has been predominantly from the 
Atlantic coast westward, the center of population is still in the eastern 
one-third of the nation, being located in 1940 at a point about a hundred 
miles southwest of Indianapolis, Indiana. 1 

Rural and Urban Population.—Within the past hundred years the 
United States has changed from a nation whose chief occupation was 
agriculture to the most highly industrialized one in the world. This 
metamorphosis has been accompanied by the growth of towns and cities 
and migration from rural to urban areas. Whereas in 1790, 95 per cent 
of all Americans lived in rural areas, well over half the population now live 
in cities and towns. This trend is shown by decades in the chart of urban 
and rural population. 2 

Political Significance of Urbanization. —The migration from rural to 
urban areas has had a profound effect upon American politics and gov¬ 
ernmental institutions. The most conspicuous result has been the dimi¬ 
nution in importance of rural local government and the ascent of municipal 
government. Today, 3,464 cities of 2,500 inhabitants or over dot the 
nation. Of these, 140 are metropolitan districts 3 consisting of one or 
more central cities surrounded by numerous satellite communities and 
comprising conglomerations of people. Such areas as these now contain 
nearly 63 million inhabitants, or nearly half the total population of the 
nation. Obviously, the forms and functions of governments in modern 
cities must differ from those considered adequate for a horse-and-buggy era. 4 

Equally significant has been the gradual diminution of political influ¬ 
ence in state and national politics of rural voters in favor of a new urban 

1 Precisely, 2 miles southeast by east of Carlisle, Sullivan County, Indiana. 

2 Urban population comprises, in general, all persons living in incorporated places, 
such as cities, towns, villages, and boroughs, having a population of 2,500 or more; 
while the rural population is made up of persons living outside such places. 

3 A metropolitan district is defined by the Census Bureau as a central city having a 
population of 50,000 or more, with its adjacent and contiguous minor civil divisions or 
incorporated places having a population of 150 or more per square mile. For a list of 
the areas together with relevant statistics see Bureau of the Census, Population , Esti¬ 
mated Future Population by Age and Sex: 1945-1980 , pp. 58-65. 

4 For excellent discussions of this subject see two reports by the Urbanism Committee 
to the National Resources Committee entitled Our Cities , Their Role in the National 
Economy (Washington: Government Printing Office, 1937), and Urban Government 
(Washington: Government Printing Office, 1939). See also Don J. Bogue, The Structure 
of the Metropolitan Community (Ann Arbor: University of Michigan Press, 1949). 
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middle class of voters. 1 Because members of state legislatures and the 
federal Congress are chosen from electoral districts that follow arbitrary 
geographic lines, and not necessarily population concentration, rural ele¬ 
ments continue to be overrepresented. But when it comes to choosing 
candidates at large, as in the case of state governors and the President, 
urban elements can be dominant. As things now stand, so far as the 


Urban and Rural Population of the United States: 

Millions 
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Source: United States Department of Commerce, Bureau of the Census, Sixteenth 
Census of the United States: 19J0, Population (Washington: Government Printing Office, 
1942), p. 10. 


President is concerned, neither party can hope to win without strong sup¬ 
port among urban voters, although theoretically it is possible for a party 
to elect its presidential candidate without any support from rural voters. 
Professor Holcombe has said that “This dominating position of the urban 
population in presidential elections marks a revolution in American poli¬ 
tics ” and he predicts that “The new urban class politics will increasingly 
dominate the national political scene.” 2 

1 Arthur N. Holcombe, The New Party Politics (New York: Norton, 1933), and The 
Middle Classes in American Politics (Cambridge: Harvard University Press, 1940); 
David O. Walter, ‘*Reapportionment and Urban Represent&tion,” The Annals of the 
American Academy of Political and Social Science , vol. 195 (January, 1938), p. 13. 

2 The New Party Politics , pp. 34-35; see also Holcombe’s contribution in The Ameri¬ 
can Political Scene } ed. by Edward B. Logan (New York: Harper, rev. ed., 1938). 
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Racial Characteristics.—Racially, the population of the United States 
is extremely heterogeneous, comprising people of all races and nationalities. 
The distribution according to the 1940 census was as follows: 

Population, Continental United States, 1940* 


Race or nativity 

Population 

Per cent of total 

All classes. 

131,669,275 

100.0 

White. 

118,214,870 

89.8 

Negro... 

12,865,518 

9.8 

Indian. 

333,969 

.3 

Chinese. 

77,504 

.1 

Japanese. 

126,947 

.1 

All others. 

50,467 

Less than .1 


* Statistical Abstract of the United States , 1043, p. 15. 


Each of these racial groups has made important contributions to American 
life. Besides helping with settlement, expansion, and the development 
of a high standard of living, each has also made distinctive contributions 
to the arts and sciences. Indeed, the greatness of America is due in large 
measure to its successful utilization and amalgamation of the genius 
inherent in the various racial streams which make up the population. 

Political Significance of Changing Racial Composition .—The ratio of 
whites to non whites (Negroes, Indians, Chinese, Japanese, and others) 
appears to be increasing slightly but so little that no important political 
consequences have as yet become discernible. Of greater significance 
has been the continuous decline since 1900 of foreign white stock, i.e., 
whites who have either immigrated to this country or who have been bom 
here of foreign or mixed parentage. In times past these groups tended to 
concentrate in certain areas where their political influence was great. 
The Irish, for example, have been especially influential in the larger cities 
of the Middle Atlantic and New England regions; people of Italian, Aus¬ 
trian, Russian, Polish, and Hungarian stock have wielded considerable 
influence in the Middle Atlantic region; folks of Scandinavian origin have 
been politically dominant in rural sections of the North Central region; 
while those of English stock have had considerable influence in the Mid¬ 
dle Atlantic, East North Central, and New England areas. While their 
influence is still far from being negligible, it is certain to diminish if the 
present trend continues. At the same time there should be less need for 
Americanization programs such as there have been in the past, the num¬ 
ber of naturalizations should diminish, and the population should become 
more homogeneous and “American.” 
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IMMIGRATION 

Colonial and State Control of Immigration. —Except for Indians 1 every 
person in the United States is either an immigrant himself or the descend¬ 
ant of ancestors who immigrated to this country. Attempts to select 
immigrants date back to the Colonial period when legislation was enacted 
to prevent the entrance of paupers, criminals, and certain religious sects 



1820 1830 1840 1850 1860 1870 1880 1890 1900 1910 1920 1930 1940 


Source: Maurice R. Davie, What Shall We Do about Immigrationt Public Affairs 
Pamphlet No. 115 (Public Affairs Committee, Inc., 1946). No official records were 
kept of immigration prior to 1820. It is estimated that about 250,000 immigrants en¬ 
tered the country from the close cf the Revolutionary War up to 1829. The World 
Almanac , 1941, p. 524. 

like Catholics and Quakers. After the Revolution the states fell heir 
to the task but, in general, few restrictions were added prior to 1830. 
After that date the arrival of increasingly large numbers gave rise to new 
social problems which led to a clamor for more stringent control. The 
states undertook the job and, except for a few federal laws enacted during 
the period, carried the brunt of the burden until 1882. State control was 
never entirely satisfactory inasmuch as the states were in competition 

1 And most Negroes who came to the United States prior to the Civil War. Being 
slaves, they were chattels rather than immigrants. 
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with each other for desirable immigrants and they lacked power to regulate 
foreign commerce. 

State Regulation Unconstitutional. —In order to strengthen their control, 
several states enacted laws requiring the bonding of captains of ships as a 
guarantee that immigrants would not become public charges and requiring 
the payment of a head tax for every immigrant. The laws of New York 
and Massachusetts came before the Supreme Court in the Passenger Cases 
and were declared unconstitutional on the ground that the states were 
taxing interstate commerce, thus interfering with powers granted exclu¬ 
sively to the Federal government. 1 This decision left state inspection laws 
and programs aimed at paupers and diseased immigrants intact but, funds 
being necessary to execute the laws properly, New York made two attempts 
to modify her head-tax legislation to make it appear a legitimate exercise 
of the police power. Both attempts were declared unconstitutional. 2 
The confusion that resulted from the incompetence of state governments 
to deal with the subject made federal legislation imperative. 

Federal Regulation.—The first federal law dealing with the subject of 
immigration was enacted in 1819. This law was designed to prevent the 
overcrowding of vessels carrying immigrants to the United States and also 
required that captains of all vessels bringing passengers from foreign ports 
must furnish lists of the passengers with certain other information as to 
each. Official immigration statistics date from this enactment. 

Other federal laws were enacted during the next 60 years designed 
largely to improve the welfare of the immigrant. These had the effect of 
encouraging immigration rather than restricting it as many nativist groups 
like the Know-Nothing party demanded with increasing fervor. Finally, 
in 1882, Congress enacted its first restrictive legislation. This included a 
prohibition against the immigration of Chinese laborers for a period of 10 
years 3 and a general immigration law excluding certain undesirable classes. 
In response to antialien agitation on the part of nativist groups, organized 
labor, $nd others, one restriction after another was added after 1882 until 
by the time of the First World War there were more than thirty excluded 
classes. Careful selection, coupled with the policy of numerical restriction 
adopted in the 1920’s, has greatly curtailed immigration. Indeed, the 
tide has been almost completely reversed; during the years 1931 to 1936 
inclusive more people left the country than entered. The trend of immi¬ 
gration is shown in the graph on page 165. 

i 7 Howard 283 (1849). 

1 Henderson v. Mayor of New York, 92 U.S. 25 9(1875); People v. Compagnie G6- 
ndrale Transatlantique, 107 U.S. 59 (1883). 

3 For a good discussion of laws of the United States dealing with Orientals, see 
Charles P. Howland (ed.), Survey of American Foreign Relations (New Haven: Yale 
University Press, 1929), pp. 492jf; and Maurice R. Davies, World Immigration (New 
York: Macmillan, 1936), Chap. 7. 



POPULATION , IMMIGRATION , ALIENS , AAD CITIZENSHIP 167 


After the Second World War, Congress was swamped with demands to 
aid Europe’s displaced millions. The Displaced Persons Act of 1948 was 
the result. This permitted an additional 202,000 qualified persons to 
immigrate annually for the following 2 years. Among other things, the 
law established preference groups with farmers receiving special considera¬ 
tion; it required guarantees of employment, support, housing, and char¬ 
acter; it prescribed the filing of reports by newly admitted displaced per¬ 
sons; and it established a commission to administer the act. Many com¬ 
plained that too few were permitted in view of the great need, that the 
law discriminated against Jews, that it was too partial to farmers, and in 
general that it was so cautious and complicated as to defeat its purpose. 
The measure became an issue in the 19 "8 presidential campaign, but by 
the end of 1949 efforts to liberalize the legislation had failed. 

Excluded Classes. —Among those now generally excluded from entering 
the United States are those ineligible to citizenship, mental and physical 
defectives, paupers or vagrants, persons with loathsome or dangerous con¬ 
tagious diseases, persons having committed crimes involving moral turpi¬ 
tude, 1 polygamists, prostitutes and procurers, contract laborers, 2 persons 
likely to become a public charge, persons who have been deported by formal 
procedure, natives of the “barred zone” (which includes, roughly, the 
area surrounding the East Indian Islands), wartime draft evaders, those 
over sixteen years of age who are unable to read the English language or 
some other language or dialect, 3 Japanese, anarchists, and certain others 
who believe in or advocate revolution or violence. 4 An interesting excep¬ 
tion was made by the Central Intelligence Agency Act of 1949 as a means 
of encouraging aliens to betray secrets to American intelligence officers. 5 6 
The provision reads: 

1 That is, those who have commit led an act that in itself is one of baseness, vileness, 
and depravity as distinguished from one that is wrong merely because prohibited by law. 

2 An exception is made for professional actors, artists, lecturers, singers, nurses, 
ministers of religion, college professors, persons belonging to a recognized learned pro¬ 
fession,* and domestic servants. With permission of the Secretary of Labor, skilled 
labor may be brought in if labor of like kind is not unemployed and available in the 
United States. Exhibitors or holders of concessions may also import employees neces¬ 
sary to install or conduct their businesses at fairs and expositions that have been author¬ 
ized by Congress. 

3 The test is simple. Each alien may designate the particular language or dialect in 
w r hich he desires the examination to be made. Between thirty or forty common words 
are printed (or typed) on slips of paper in the language of the immigrant. These must 
be read and understood sufficiently well to convince consular officers that the immigrant 
is literate. 

4 For a more detailed summary of the law relating to excluded classes, see United 
States Department of State, Admission of Aliens into the United States (Washington: 

Government Printing Office, 1935), pp. 81 ff. 

6 Public Law 110, 81st Cong., 1st Sees., Section 8. 
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Whenever the Director [of the Central Intelligence Agency], the Attorney General, 
and the Commissioner of Immigration shall determine that the entry of a particular 
alien into the United States for permanent residence is in the interest of national 
security or essential to the furtherance of the national intelligence mission, such 
alien and his immediate family shall be given entry into the United States for per¬ 
manent residence without regard to their inadmissibility under the immigration or 
any other laws and regulations, or to the failure to comply with such laws and 
regulations applying to admissibility; Provided, That the number of aliens and 
members of their immediate families entering the United States under the authority 
of this section shall in no case exceed one hundred persons in any one fiscal year. 

The Quota System.—At the close of the First World War there was 
prospect of an immediate rush of immigrants from European countries. 
This led Congress to enact emergency legislation in 1921 inaugurating a 
policy of allowing only a certain number of aliens of each nationality to 
enter each year and granting preference to immigrants from countries in 
northern and western Europe. Permanent legislation was enacted in 1924 
but the method of determining quotas that is now followed went into 
effect on July 1, 1929. 

The present law provides that: 

The annual quota of any nationality ... for each fiscal year . . . shnll be a 
number which bears the same ratio to 150,000 as the number of inhab itants in 
continental United States in 1920 having that national origin . . . bears to the 
number of inhabitants in continental United States in 1920, but the minimum 
quota of any nationality shall be 100. 1 

This means that a maximum of 150,000 quota immigrants might enter the 
United States each year. 2 This total is then divided among the various 
nationalities of the world in proportion to the ratio between their numbers 
in 1920 and the total population of the United States in that year with the 
following exceptions: No nationality has a quota of fewer than 100; natives 
of most countries in the Western Hemisphere may enter without quota 
restrictions provided they are otherwise qualified; natives of countries in 
the “barred zone” and Japanese, although entitled to more by applica¬ 
tion of the national-origins principle, are given quotas of only 100 each 
and these may be filled only by people belonging to the professional classes; 
and, as noted above, up to 100 may be admitted as a reward for aiding 
American intelligence officers. 

1 Untied Stales Code Annotated (Washington: Government Printing Office 19421 
Title 8, p. 417. 

* Because of the provision that no nationality shall have a quota of fewer th.n joo 
the total amounts to slightly more than 150,000, to be exact, 153,774. For the original 
calculations see United States Senate, Immigration Quotas on the Basis of National 
Origins, Sen. Doc. 259,70th Cong., 2nd Bess. (Washington: Government Printing Office, 
1929). 



POPULATION , IMMIGRATION , ALIENS , AAD CITIZENSHIP 169 


Repeal of Chinese Exclusion Act. —The influx of large numbers of 
Orientals following the middle of last century led a number of states, espe¬ 
cially those along the West coast, to enact discriminatory legislation of 
various types. The Federal government, in turn, began a policy of exclud¬ 
ing Chinese laborers in 1882. Later, Congress yielded to the pressure 
of anti-Oriental elements by lumping most countries of the Orient in the 
barred zone and by adopting the Oriental Exclusion Act of 1924 which 
denied the Chinese and Japanese quotas calculated on the same basis as 
those of other countries. This action was deeply resented by all Orientals 
and accounts in no small measure for the tension that led to war between 
the United States and Japan in 1941. Under the Exclusion Act, China 
and Japan became entitled to only the minimum quota of 100, whereas, 
had their quotas been calculated on the same basis as others, they would 
have been entitled to 105 and 185, respectively. When the recent war 
found China and the United States allied, steps were taken to correct the 
long-standing insult to China. Accordingly, in 1943 Congress placed 
Chinese immigration on the same basis as that of others, with the result 
that their quota was raised from 100 to 105. In 1946 the bars against 
Indians were lifted and they too were placed on the same quota basis as 
others. Filipinos, who had previously had a quota of 50, were also 
placed on the same basis as others following achievement of complete in¬ 
dependence in 1946. 1 For other Orientals, however, the law remained 
unchanged. 

Quota Control. —Nationality is determined by country of birth and not 
necessarily country of residence. Thus, if a native of France makes appli¬ 
cation to immigrate at a consulate in Russia, the alien must enter under 
the French quota and not the Russian. This necessitates having a point 
of clearance for each nationality, and for this purpose certain consulates 
are designated “quota control offices” by the Department of State. All 
quota numbers for Frenchmen, for example, are issued by the consulate 
general at Paris whether the prospective immigrant is located in France 
or some other country; quota numbers for Italians are issued by the con¬ 
sulate general at Naples; and so on. 

Selection of Immigrants and Nonimmigrants.—Prior to 1924 the Ameri¬ 
can government exercised no control over immigrants at the point of 
embarkation other than that exercised indirectly through shipping com¬ 
panies and their agents. This meant that thousands came to American 
ports only to be denied admission. The trials and tribulations encountered 
by countless numbers who arrived at Ellis Island and other ports of entry 
only to be sent back is one of the most heart-rending chapters in American 
history. Most of this was changed by the act of 1924 which charged 

1 More important were provisions adopted in 1943 for Chinese and 1946 for Indians 
and Filipinos permitting them to naturalize. See below, p. 178. 
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American consuls stationed in foreign countries with primary responsibility 
for the selection of immigrants. 1 

People wishing to come to the United States are classified as either 
immigrants or nonimmigrants. If the former, they intend taking up 
permanent residence; if nonimmigrants, they wish only to pay a temporary 
visit, discuss official business, or travel across the United States en route 
somewhere else. Whether immigrant or nonimmigrant, a visa must be 
obtained from an American consul before embarkation. A passport and 
other documents must be submitted at the time application is made. 
After careful examination and inquiry, the consul determines whether an 
alien is admissible. His refusals are final but not necessarily his approvals, 
because an alien may become ineligible for admission between the time 
when the visa is granted and arrival at an American port. As vessels 
approach ports of entry, immigrants are inspected by representatives of 
the United States Public Health Service, traveling documents are scruti¬ 
nized by immigration officials attached to the Immigration and Natural¬ 
ization Service, and travelers' possessions are evaluated by customs officials. 
If all is in order, aliens are admitted without further hindrance; if irregu¬ 
larities are discovered, they may be detained until the matter is satisfac¬ 
torily adjusted or debarred from entrance. Appeal may be taken from 
the decisions of immigration officials (but not those of consuls) to the 
Board of Immigration Appeals in the Department of Justice. 

Deportations. —In general, aliens are deportable if subsequent to entry 
they are found to have entered the country illegally or have since entry 
become members of excluded classes. Deportations are made by the 
Immigration and Naturalization Service in the Department of Justice. 
Aliens found deportable on other than criminal, immoral, or subversive 
grounds, or because of mental or physical defects, who are willing and able 
to leave the country without expense to the United States, are often per¬ 
mitted to do so. Deportation warrants are not executed for these and 
they may reenter the country at some future time if their disqualifications 
are removed. 2 Other deportable aliens are arrested and ejected by warrant 

1 For a good description of consuls at work on immigration problems, see Graham H. 
Stuart, American Diplomatic and Consular Practice (New York: Appleton-Century, 
1936), pp. 417-428; see also United States Department of State, The Immigration Work 
of the Department of State and Its Consular Officers (Washington: Government Printing 
Office, 1939), and Admission of Aliens into the United States , passim. 

2 Legislation enacted in 1940 eases the situation of certain aliens whose deportation 
would result in serious economic detriment to a resident spouse, parent, or minor child. 
In this event, the Department of Justice may suspend deportation if the immigrant in 
question is not ineligible for naturalization or if the alien has resided in the United 
States for 7 continuous years. Such suspension orders are valid only in the event 
Congress does not cancel them by concurrent resolution. United States Code Annotated, 
Title 8, Cumulative Supplement for 1948, p. 31. 
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and may never reenter the country. Of those deported by warrant, the 
principal offenses are usually entry without valid visa and violation of 
criminal statutes. By far the greatest number are normally returned to 
Mexico and Canada because of the fact that the long land frontiers make 
illegal entry much easier than at maritime ports. 

If deported within 5 years after entry and the steamship trip to this 
country can be verified, an alien must be returned at the expense of the 
steamship company. Otherwise, the entire expense is borne by the Ameri¬ 
can government except where aliens subject to deportation voluntarily 
depart. Deportations are usually made to the country from which the 
immigrant came or to the port from which he embarked. Before expul¬ 
sions can be made, passports must be obtained from the country of which 
the deportee is a citizen and in the past most nations have, as a general 
rule, accepted the return of their own citizens. Owing to unsettled condi¬ 
tions abroad since 1939, however, it has been increasingly difficult to 
effectuate deportations. 


ALIENS 

Aliens, Nationals, and Citizens. —The people now living within the juris¬ 
diction of the United States may be divided into three classes—aliens, 
nationals, and citizens. An alien is one who though living in the United 
States owes permanent allegiance to a foreign country. Broadly con¬ 
strued, nationals include bot h citizens and noncitizens who owe permanent 
allegiance to the United States, although the word “ national ” is commonly 
used to refer only to noncitizens such as natives of Guam and Samoa. All 
nationals, whether citizens or not, are entitled to the protection of the 
American government wherever they may be. Citizens are nationals 
who enjoy a special statua and upon whom rests the primary responsibility 
of organizing and controlling the nation. 

The Number of Aliens.—The first complete census of aliens in the United 
States resulted from compulsory registration required by the Alien Regis¬ 
tration Act of 1940. In January, 1941, there were 4,741,971 aliens in 
continental United States. Of the forty-eight states, fourteen were ac¬ 
countable for 87.68 per cent of the total; each of the remaining states had 
less than 1 per cent of the total. The fourteen states with the heaviest 
alien registration are shown on the next page. 1 

The Status of Aliens. —Generally speaking, aliens owe a temporary 
allegiance to the country in which they may be located and are, therefore, 
obliged to obey local laws. They must pay all taxes that are not discrim- 

1 United States Department of Justice, Annual Report , 1941 (Washington: Govern¬ 
ment Printing Office, 1942), p. 259; Monthly Labor Review , vol. 52 (March, 1941), pp. 
666-667. 
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State 

Number 

Per cent of total 

New York. 

1,212,622 

25.7 

California. 

526,937 

11.1 

Pennsylvania. 

361,475 

7.6 

Massachusetts. 

356,028 

7.5 

Illinois. 

319,385 

6.7 

Michigan. 

290,730 

G.l 

New Jersey. 

270,973 

5.7 

Texas. 

204,450 

4.3 

Ohio. 

196,214 

4.1 

Connecticut. 

152,664 

3.2 

Washington. 

82,644 

1.7 

Wisconsin. 

72,928 

1.5 

Minnesota. 

58,584 

1.2 

Rhode Island. 

52,339 

1.1 


inatory or confiscatory. They are exempt from military and jury services, 
although during times of domestic disorder they may be compelled to 
render police or militia service. 1 They are, with a few exceptions, per¬ 
mitted to own property and engage in business, to sue and be sued in Amer¬ 
ican courts, and to attend public schools and enjoy other public facilities. 
The civil rights guaranteed to citizens by the Constitution extend to them 
also and the equal-protection clause of the Fourteenth Amendment pre¬ 
sumes to guarantee them from discriminatory treatment by the forty- 
eight states. 

State and Local Discrimination. —Nevertheless, aliens suffer discrimi¬ 
nations of many sorts within the United States. They may not vote in 
any state, they are ineligible to hold most public offices, and most of the 
states require that only citizens may engage in certain occupations and 
professions. The Supreme Court has upheld a Pennsylvania law that 
forbids aliens to own rifles and shotguns; 2 an ordinance of an Ohio city 
forbidding aliens to obtain licenses to operate pool halls; 3 and statutes of 
several Western states forbidding aliens to acquire title to real estate. 4 

1 This is a general rule supported by international law. The Selective Training and 
Service Act of 1940 required all resident male aliens in the United States to register; 
it made alien registrants eligible for military training and service if they had declared 
their intention of becoming citizens; but otherwise aliens were exempt from the draft. 
Refusal of declarant aliens to be inducted under the act resulted in cancellation of the 
declaration of intention and debarment from citizenship in the future. 

•Patsone v . Pennsylvania, 232 U.S. 139 (1914). 

•Ohio t>. Deckebach, 274 U.S. 392 (1927). 

4 Terrace v. Thompson, 263 U.S. 197 (1923); Porter v. Webb, 263 U.S. 255 (1923); 
Webb v. O'Brien, 263 U.S. 313 (1923); Frick v. Webb, 263 U.S. 326 <1923); see also 
Samuel F. Bemis, A Diplomatic History of the United States (New York: Holt, 1936), 
pp. 670-671. 
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Aliens are frequently denied relief, pensions, workmen’s compensation 
benefits, and employment on public works. 1 Aliens have occasionally 
been the victims of race prejudice and even race riots leading to diplomatic 
intervention by their governments. Recently, Pennsylvania, fearing 
“fifth columnist” activity, went so far as to require aliens within the state 
to register and report periodically to public officers, but this came to an 
abrupt end when the Supreme Court ruled that the state had exercised a 
power that belonged exclusively to the Federal government. 2 

Federal Discrimination and Registration. —The Federal government has 
been somewhat more reticent than the states in enacting legislation dis¬ 
criminating against aliens although fear of radicals and fifth columnists 
has prompted considerable legislation of this kind in recent years. Aliens 
may not hold positions with the Federal government; they are forbidden 
employment in certain special defense occupations, and they were excluded 
from all relief and work projects under the Works Project Administration 
and the National Youth Administration. 3 In June, 1940, Congress enacted 
the Alien Registration Act charging the Department of Justice with the 
responsibility of registering and fingerprinting all aliens over fourteen 
years of age. Registration took place at post offices and other public 
places throughout continental America, Alaska, Hawaii, Puerto Rico, and 
the Virgin Islands. Henceforth aliens entering the country will be regis¬ 
tered and fingerprinted at American consulates before leaving for the 
United States. 

Enemy Aliens. —“Enemy aliens,” z.c., nationals of states with whom a 
country is at war, present a difficult problem. Prior to the First World 
War it was the general practice among nations to permit such aliens to 
remain during good behavior unless their expulsion was required by mili¬ 
tary considerations. But at the outbreak of the war most belligerent na¬ 
tions either ordered enemy aliens to leave or placed them in concentration 
camps. At the same time steps were taken by the belligerents to liquidate 
the commercial and property interests of enemy aliens found within their 
borders. 4 In the United States resident enemy aliens are entitled to the 
right of protection of person and property as long as they conduct them¬ 
selves properly, although the courts have held that the guarantees of the 
Fifth and Sixth Amendments are inapplicable to them. 5 

During the First World War enemy aliens were not expelled, but several 
states enacted legislation requiring them to register, while the Federal 

x Heim v. McCall, 239 U.S. 175 (1915); Crane v. New York, 239 U.S. 195 (1915). 

2 Hines v. Davidowitz, 312 U.S. 52 (1941). 

3 “ Alien Employment Laws,” Monthly Labor Review , vol. 52 (March, 1941), pp. 652- 

653. 

4 Amos S. Hershey, The Essentials of International Public Law and Organization (New 
York: Macmillan, 1929), p. 565. 

6 United States Code Annotated , Title 50, p. 12. 
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government required registration, fixed zones within which they could not 
reside or enter, and otherwise drastically curtailed their utterances and 
activities. Although the property of resident enemy aliens was not itself 
confiscated, the financial and commercial interests of many were seriously 
injured by legislation creating an Alien Property Custodian with authority 
to seize properties that were owned or controlled by enemy countries or 
persons residing within those countries to prevent them from exercising 
any control over or deriving any profit from the use of property situated 
within the United States. Altogether, hundreds of millions of dollars’ 
worth of property was sequestered which w r as subsequently held as a kind 
of pledge for the repayment by Germany of the war claims of American 
citizens. The settlement of these claims was a constant source of friction 
after the war and 20 years later approximately 20 per cent of the property 
had not yet been returned or compensated. 1 Although disapproved by 
accepted rules of international law, the Supreme Court has upheld the 
confiscation of private property believed to be enemy owned if adequate 
provision is made for return in case of mistake. 2 

America’s entrance into war in December, 1941, w'as followed by acts 
similar to those taken during the preceding World War. Enemy aliens 
over fourteen years of age were required to register and carry certificates 
of identification w'ith them at all times. Travel w T as restricted, jobs could 
not be changed without advance notice, the possession of articles like fire¬ 
arms and cameras was forbidden, those with dubious records were arrested, 
given hearings, and then released, paroled, or interned. Alien Japanese 
and American citizens of Japanese descent living on the West coast were 
ordered to relocation camps w r here, after long delay, many of the loyal were 
separated and permitted to relocate in other parts of the country. Although 
upheld by the Supreme Court, this treatment of natural-born citizens 
has been widely criticized as being both unnecessary and unjust. 3 As 
during the last war, billions of dollars’ worth of enemy-owned property 
was sequestered for the duration and placed under the custody of the Alien 
Property Custodian. 

1 Edwin M. Borchard and William P. I^age, Neutrality for the United States (New 
Haven: Yale University Press, 2d ed., 1940), pp. 278-279. 

2 Brown v. United States, 8 Cranch 110 (1814); United States v. Chemical Founda¬ 
tion, Inc., 272 U.S. 1 (1926); Herfihey, op. cit. } p. 567; Borchard and Lagc, loc. cit. 

8 Facts surrounding the handling of evacuees may be found in reports of the House 
Select Committee Investigating National Defense Migration. See especially, the com¬ 
mittee’s fourth interim report entitled National Defense Migration which contains find¬ 
ings and recommendations. This was House Report No. 2124, 77th. Cong., 2d. Sess. 
(Washington: Government Printing Office, 1942). Criticisms of the program may be 
found in annual reports of the American Civil Liberties Union while the best defense is 
contained in the majority opinions of the United States Supreme Court. These cases 
are discussed and cited on p. 408. 



POPULATION , IMMIGRATION , ALIENS , AAD CITIZENSHIP 175 


CITIZENSHIP 

General Rules for Determining Citizenship. —Two general principles 
are employed by modern states for the determination of citizenship: jws 
soli and jus sanguinis . Where jus soZf is followed, citizenship is determined 
by place of birth; where jus sanguinis is used it is the nationality of one’s 
parents and ancestors that determines citizenship. There is frequently 
conflict between the two, in which case a person is said to possess dual or 
multiple nationality. Thus, for example, one born in England of Italian 
parents is English by jus soli and Italian by jus sanguinis . Controversies 
arising out of conflicting claims are commonly settled by treaty, but in the 
absence of treaty the effective law is that of the country in which the 
person may be located. In practice, states seldom adhere strictly to one 
principle but employ both. Such is the case in the United States. 

Citizenship Prior to 1868. —All the colonial charters save that given to 
William Penn contained a provision stating that the inhabitants of the 
colonies and their children shall be deemed British subjects. 1 English 
citizenship was terminated by the Declaration of Independence and passed 
immediately to the individual colonies. Since the states were admittedly 
sovereign under the Articles of Confederation, there was no national citizen¬ 
ship; rather, the inhabitants and their descendants were merely citizens 
of their respective states. 2 When the Constitution was adopted, persons 
recognized as citizens in the several states became also citizens of theUnited 
States. While recognizing a dual citizenship, the Constitution did not 
state whether state citizenship depended on United States citizenship or 
vice versa, but prior to 1868 the generally accepted view was that United 
States citizenship, except in cases of naturalization, was subordinate to 
and derived from state citizenship. 

Citizenship Defined. —In the famous Dred Scott Case, decided in 1857, 
the Supreme Court ruled that neither a state nor the Federal government 
could confer federal citizenship upon native-born Negroes, whether slave 
or free. 3 This, followed by the Civil War, led to the adoption of the 
Fourteenth Amendment which, among other things, defined citizenship, 
saying: “All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof are citizens of the United States and of the 
State in which they reside.” 

Several things should be observed about the above definition. (1) It 
incorporated into the Constitution as the basic rule to be followed in deter¬ 
mining citizenship the principle of jus soli which had been followed since 

1 Joseph Story, Commentaries on the Constitution of the United States (Boston: Little, 
2 vols., 1873), vol. I, p. 84. 

2 Charles K. Burdick, The Law of the American Constitution . . . (New York: Put¬ 
nam, 1922), p. 318. 

8 Dred Scott v. Sandford, 19 Howard 393 (1857). 



170 


THE AMERICAN FEDERAL GOVERNMENT 


colonial days. (2) Two methods of acquiring citizenship were acknowl¬ 
edged: by birth and by naturalization. (3) Only those who are subject 
to the jurisdiction of the United States at the time of birth or naturaliza¬ 
tion are citizens. (4) Children born anywhere in the United States and 
subject to the jurisdiction of the Federal government are citizens regard¬ 
less of the laws of any particular state. 1 (5) American citizens are also 
citizens of the state in which they reside. 2 

Rules Relating to Citizenship by Birth. 3 —Three things must be kept in 
mind throughout the discussion of rules that follows. One is that the 
courts have never decided under what circumstances one is a “ natural- 
born” citizen. Another is that some people are citizens at birth because 
of the Fourteenth Amendment, while others are citizens at birth as a result 
of legislation enacted by Congress. A third is that in legislating upon the 
subject Congress has made some people citizens by birth jus sanguinis . 
From the new Nationality Act and innumerable court decisions the fol¬ 
lowing rules may be noted: 

1. While artificial creatures like corporations are “persons” within the meaning 
of some provisions of the Constitution, they are not “persons” within the 
meaning of the citizenship clause of the Fourteenth Amendment. Hence, 
only human beings (“natural persons”) arc citizens and entitled to the privi¬ 
leges and immunities of citizens of the United States. 

2. One is born “in the United States” if born (1) within one of the forty-eight 
states, (2) the District of Columbia, (3) the territories of Hawaii, Alaska, 
Puerto Rico, the Virgin Islands, Indian, Eskimo, Aleutian, or other aborigi¬ 
nal tribes, (4) American territorial waters, (5) American embassies and lega¬ 
tions abroad, and (6) American public vessels wherever they may be (but not 
private vessels flying the American flag on the high seas or in foreign terri¬ 
torial waters). Hence, children born within these places are American citi¬ 
zens provided they are subject to the jurisdiction of the United States at the 
time of birth. 

1 The immediate effect of this was to make native-born Negroes citizens of the United 
States, thereby entitling them to privileges and immunities that could not be impaired 
by the states. 

2 Residence is usually defined by state law and if native-born persons cannot prove 
legal residence they can claim federal citizenship only. 

* Before 1940 the law of the United States pertaining to citizenship was contained in 
a number of statutes dating back to the early days of the Republic. In 1933, President 
Roosevelt appointed a committee consisting of the Secretary of State, the Attorney 
General, and the Secretary of Labor to study the law of citizenship and make recom¬ 
mendations. The committee reported in 1938, suggesting that the nationality laws be 
revised and brought together in a single statute. These recommendations were trans¬ 
mitted to Congress and from them emerged the Nationality Act of 1940. For the report 
of the President's committee see Codification of the Nationality Laws of the United States 
(Washington: Government Printing Office, 3 vols., 1939). The act itself may be found 
in United States Code Annotated f Title 8, p. 593. 



POPULATION , IMMIGRATION , ALIENS , AAD CITIZENSHIP 177 


3. The following are not American citizens by birth because though born within 
the United States they are not “subject to the jurisdiction thereof”: (1) chil¬ 
dren born of foreign sovereigns and diplomatic officers, 1 (2) children bom on 
foreign public ships in American territorial waters, (3) children bom of ene¬ 
mies in hostile occupation. Otherwise, children born within the United 
States of alien parents are American citizens. This is true even though the 
parents are within the United States for a temporary stay only. 2 

4. Children born abroad of parents, both of whom are American citizens or one 
of whom is an American citizen and the other a national, are American citi¬ 
zens if one parent has resided within the United States or one of its outlying 
possessions prior to the birth of their children. 3 

5. Children born abroad of parents, one of whom is an American citizen and 
the other an alien are citizens provided: (1) their citizen parent has had 10 
years' residence in the United States or outlying possessions, 5 of which were 
after attaining the age of sixteen, 4 5 (2) the children come to the United States 
and reside for a total of 5 years between the ages of thirteen and twenty-one. 

Citizenship of Women. —Prior to Sept. 22, 1922, American women who 
married aliens expatriated themselves. On the other hand, alien women, 
if eligible for naturalization, acquired citizenship by marrying American 
citizens. Passage of the Cable Act on the date mentioned reversed these 
provisions and now American women do not lose citizenship by marriage 
nor do alien women acquire citizenship by marriage to Americans. Women 
who lost citizenship prior to 1922 and alien women who marry Ameri¬ 
cans may, if eligible for naturalization, be naturalized by a simplified 
procedure. 

Naturalization. —The term “naturalization” means the grant of a new 
nationality to a natural person after birth. 6 Before the adoption of the 
Constitution most of the thirteen colonies had naturalization laws, but 

1 But children born of foreign consular officers in the United States are citizens inas¬ 
much as consuls are subject to the civil and criminal jurisdiction of the courts of the 
country in which they reside. United States v . Wong Kim Ark, 169 U.S. 649, 678 (1898). 

2 Ibid. 

* Prior to 1940, children born abroad of American parents at least one of whom had 
resided in the United States were required to register at an American consulate at the 
age of eighteen and swear allegiance at the age of twenty-one in order to retain the right 
of protection. This, apparently, is no longer necessary, such children being American 
citizens and entitled to protection as long as they do not expatriate themselves in one 
of the ways discussed below. 

4 An amendment adopted in 1946 to accommodate American soldiers who were 
drafted in their teens, hence often prevented from living in the country the required 
period of time, provides that children bom to them and alien wives are citizens if the 
father lived in the United States 5 years after age twelve. The children must, of course, 
come to the United States and live 5 years between the agefi of thirteen and twenty-one. 

5 The term is not ordinarily applied to the conferring of nationality jus sanguinis 

at birth upon a child born abroad. 



178 


THE AMERICAN FEDERAL GOVERNMENT 


they varied widely. Since uniformity is obviously desirable, those who 
wrote the Constitution inserted a clause giving Congress power “to estab¬ 
lish an uniform Rule of Naturalization through the United States. ”* The 
power was first asserted ih 1790, since which time naturalization has been 
controlled exclusively by the Federal government. Naturalization laws 
are administered by the Immigration and Naturalization Service in the 
Department of Justice, although certificates of naturalization are issued 
by the federal district courts and state courts “having a seal, a clerk, and 
jurisdiction in actions of law or equity or law and equity, in which the 
amount in controversy is unlimited. ” Persons may be naturalized singly 
by their own action, or collectively by act of Congress. 

Qualifications for Individual Naturalization.—Only members of certain 
races may be naturalized. The law, as amended in 1943 and 1946, pro¬ 
vides that only white persons, persons of African nativity or descent, 
descendants of races indigenous to the continents of North and South 
America or adjacent islands, Filipinos or persons of Filipino descent, 
Chinese or persons of Chinese descent, 2 and persons of races indigenous to 
India might naturalize. 

Besides racial qualifications, applicants must be able to speak English; 
they must be of good moral character; they must not be anarchists; they 
must not have been convicted of desertion from the military and naval 
forces or draft evasion while the United States was at war; they must not 
be citizens of countries with which the United States is at war; they must 
be willing to declare their intention to reside permanently in the United 
States, renounce allegiance to “any foreign prince, potentate, state, or 
sovereignty,” to state that they are “attached to the principles of the Con¬ 
stitution of the United States and well disposed to the good order and 
happiness of the United States,” and to take an oath to “support and 
defend the Constitution and laws of the United States against all enemies, 
foreign and domestic.” Moreover, before the process of naturalization 
can be completed, the alien must be at least twenty-one years of age and 
have resided in the United States continuously for the 5 previous years 
and the state in which his petition is filed for at least 6 months. 

Refusal of Naturalization to Religious Pacifists.—The oath of allegiance 
contains, among others, the following words: “I hereby declare . . . that I 
will support and defend the Constitution and laws of the United States of 
America against all enemies, foreign and domestic; that I will bear true 
faith and allegiance to the same; and that I take this obligation freely 
without any mental reservation or purpose of evasion. ...” Do these 
words require willingness to bear arms? 

1 Article I, Section 8. 

2 Previously, as noted above, Chinese and those of Chinese descent were denied the 
right to naturalize. The same was true of Filipinos and Indians. 
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In 1929 the Supreme Court had before it a case involving Mme. Rosika 
Schwimmer, a Hungarian woman forty-nine years of age, a linguist, 
lecturer, and writer, who testified that she had “no sense of nationalism, 
only a cosmic consciousness of belonging to the human family, ” and would 
for conscientious reasons be unable to take up arms in defense of the 
country if ordered to do so. 1 A second case concerned Douglas C. Mac¬ 
intosh, a native of Canada who at the time was a professor of religion at 
the Divinity School of Yale University. In applying for citizenship he 
was willing to promise in advance to bear arms in defense only if he believed 
the war to be morally justified. 2 A third case involved a World War nurse 
of Canadian origin named Marie Bland. She was willing to take the oath 
with the understanding that she would defend the United States so far as 
her conscience as a Christian would allow. 3 In all three instances the 
Supreme Court ruled that the words to “support and defend” implied the 
necessity of bearing arms. Unwillingness to take up arms whenever 
Congress ordered, the Court said, demonstrated a lack of attachment to 
the principles of the Constitution. 

This doctrine drew vigorous dissent within the Supreme Court itself 
and considerable public criticism. In the meantime, Congress codified and 
revised the laws of citizenship in the Nationality Act of 1940 but in so 
doing said nothing about which view conformed with congressional intent. 
The act merely embodied the oath of allegiance, which had previously 
been prescribed by administrative regulation, in the statute itself but 
without changing its terminology. 

The issue was reconsidered in 1946 in a case involving James L. Gi- 
rouard, a member of the Seventh Day Adventist Church and a native of 
Canada. He was willing to perform noncombatant service in the Army 
but would not promise to bear arms. This time the Supreme Court split 
five to three in favor of Girouard, stating that the Court had not stated the 
“correct rule of law” in its previous decisions. According to the majority, 
Congress had never (not even in the Nationality Act of 1940) affirmatively 
indicated its intention of barring pacifists from naturalization. Noting 
that there were other ways of upholding and defending the Constitution 
than by bearing arms, the majority felt that in the absence of dear language 
requiring a promise to bear arms even though contrary to religious scruples, 
the Court ought not to imply such a prerequisite. The minority disagreed, 
saying that whatever may have been congressional intent prior to 1940, 
the act of that year should be construed as reaffirming earlier decisions of 
the Supreme Court. In consequence of this reversal, pacifist aliens may 
now naturalize if otherwise qualified. 

1 United States v. Schwimmer, 279 V.S. 044 (1929). 

2 United States v. Macintosh, 283 U.S. 005 (1931). 

8 United States v. Bland, 283 U.S. 036 (1931). 
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Procedure for Naturalizing Individual Aliens. —The first step to be 
taken by an alien qualified to become a citizen is to make a declaration of 
intention . This may be done at any time after reaching the age of eighteen 
but must be done at least 2 years before being admitted to citizenship. 
Blanks may be obtained from the Immigration and Naturalization Service 
in Washington or from a court having authority to naturalize. Ordinarily, 
the declaration will be made before the clerk of a court having jurisdiction 
over the district in which the alien resides. 

The second step is to file a petition . This may be done after 5 years of 
continuous residence in the United States, but not less than 2 nor more 
than 10 years after the declaration of intention. The petition must be 
verified by two witnesses and accompanied by proof of legal entry into the 
country. After stating further facts about oneself, family, arrival, resi¬ 
dence, and occupation, the petitioner renews the pledges previously made 
in the declaration. After the petition is filed, an exhaustive investigation 
is made by naturalization examiners attached to the Immigration and 
Naturalization Service who, upon completing their investigation, report to 
the appropriate court. 

Upon receipt of this report, but not before 30 days after the petition is 
filed and never within 60 days preceding a general election within the 
territorial jurisdiction of the court, the third step is taken. The alien 
appears, with his two witnesses unless they are told by the examiner that 
it is unnecessary for them to attend, for a hearing in open court . This may 
be a real hearing in which the prospective citizen is examined by the judge 
or representatives of the government, and witnesses are called upon to 
testify. Usually, however, the examination is perfunctory, the judge 
merely following the recommendations of the officers who conducted the 
preliminary investigation. If the judge is satisfied that the petitioner is 
eligible for naturalization, the oath is taken, a certificate of naturalization 
is issued, and the erstwhile alien becomes a full-fledged citizen. Total 
fees vary from a minimum of $10 upward. 

Collective Naturalization.—At various times large groups of people have 
been made American citizens by a single legislative enactment. When the 
Constitution was adopted, all persons who were citizens of the original 
states became citizens of the United States. The treaties of acquisition 
conveyed citizenship to the inhabitants of the territories of Louisiana, 
Florida, Mexico, and Alaska. In the joint resolution admitting Texas to 
the Union, American citizenship was substituted for Texan. By special 
acts Congress collectively naturalized the inhabitants of Hawaii in 1900, 
of Puerto Rico in 1917, of Indian tribes in 1924, and the Virgin Islands 
in 1927. 

Distinctions between Natural-bom and Naturalized Citizens— For the 
most part naturalized and natural-bom citizens are entitled to the same 
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rights and privileges. There are a few differences, however. Only a 
natural-born citizen may become President or Vice-President, although 
naturalized citizens may hold any other federal office. Natural-born 
citizens may live or travel abroad without impairing their status; natural¬ 
ized citizens may lose citizenship if they take up residence abroad after 
being admitted to citizenship. Natural-born citizens are entitled to full 
protection by the American government wherever they may be, but because 
of claims arising out of dual citizenship the American government may, 
in the absence of treaty guarantees, find it inexpedient to afford full pro¬ 
tection to those who return to their countries of origin. With these ex¬ 
ceptions, naturalized citizens are on a plane of equality with those who 
are natural-born. 

Loss of Citizenship. —Contrary to a general impression, federal and 
state laws do not deprive persons of citizenship for the commission of 
ordinary felonies. State laws frequently deny criminals certain privileges 
without depriving them of citizenship. Indeed, states could not take away 
federal citizenship if they wanted to. In federal law, nationality is 
forfeited only upon conviction of treason, attempting by force to over¬ 
throw the American government, bearing arms against the United States, 
desertion from the armed and naval forces, or draft dodging while the 
United States is at war. 

Citizenship may be lost, however, for reasons other than the commission 
of crimes. It may be lost by (1) naturalization to a foreign state, taking 
an oath of allegiance to a foreign state, or by formally renouncing American 
citizenship before an officer designated by the Attorney General or an 
American diplomatic or consular officer in a foreign state; (2) voluntary 
renunciation during wartime if approved by the Attorney General; (3) en¬ 
tering, or serving in, the armed forces of a foreign state if to do so causes 
one to acquire the nationality of that state; (4) accepting, or performing 
the duties of, any office, post, or employment under the government of a 
foreign state or political subdivision thereof for which only nationals of 
such state are eligible; (5) voting in a political election in a foreign state or 
participating in an election or plebiscite to determine the sovereignty over 
foreign territory; (6) if a child, by the naturalization of a parent to a foreign 
state; (7) if a naturalized citizen, by returning to the country of origin and 
residing for 2 or more years or by going to any other foreign country and 
residing continuously for 5 years; and, finally, if naturalized, citizenship 
can be annulled if it is subsequently proved that naturalization was ob¬ 
tained by fraudulent or other illegal means. 1 

1 In 1942 the United States Supreme Court had before it the important question of 
whether membership and active participation in the Communist party prior to and at 
the time of naturalization indicated lack of attachment to constitutional principles and 
therefore justified cancellation of naturalization. The Court ruled that membership 
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Chapter 9 

PUBLIC OPINION AND PRESSURE GROUPS 


The obviou6 weakness of government by opinion is the difficulty of ascer¬ 
taining it. 

James Bryce, The American Commonwealth. 1 

Americans of all ages, all conditions, and all dispositions constantly form 
associations. 

Alexis de Tocqueville, Democracy in America . 2 


In its broadest sense the term “politics” means the relationship of the 
governor and the governed in every type of situation and institution involv¬ 
ing people, not only in the state, but also in industry, a lodge, a club, a 
church, or a union. 3 For the student of government, however, the politics 
of the state is the major concern. He seeks data on how groups and 
individuals attempt to control offices and policies of government. He is 
only incidentally concerned with how Reverend Brethren was selected 
moderator of the presbytery or with how John L. Lewis managed to rule 
the United Mine Workers so long. If the church starts a campaign to 
prohibit pinball games in taverns or if the union contributes $100,000 to a 
political fund, then the political scientist wants to know what they do and 
how they do it. 

Even within the field of political science, the word “politics” has two 
meanings. Sometimes it is used to designate the entire art and science of 
government and is nearly synonymous with political science. 4 More 
commonly, however, the term is used to indicate a subdivision of political 
science that includes public opinion, pressure groups, political parties, 
nominations and elections, legislation, and kindred matters. The other 
great division of political science comparable to politics is administration. 
Politics is policy formation; administration is policy execution. In teach¬ 
ing, however, political science is further subdivided into the fields of 
politics, political theory, comparative government, international relations, 
public administration, and public law. The loose and popular usage of 

1 (New York: Macmillan, 2 vole., 1889), vol. 2, p. 345. Used by permission of the 
publishers. 

* (New York: Knopf, 2 vols., 1945), vol. 2, p. 106. 

3 Harold D. Lasswell in his Politics , Who Gets What , When, How (New York: Whittle¬ 
sey, 1936), p. 1 declared: “The study of politics is the study of influence and the influ¬ 
ential.” 

4 See Lindsay Rogers, “Politics,” Encyclopedia of the Social Sciences , vol. 12, pp. 
224-227. 
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“politics” to imply invidious manipulation and selfish spoils-seeking de¬ 
bases a word of lofty origin, a word that should be reserved for describing 
the citizen's role in the making of public policy. 

As employed in the next three chapters, then, “politics” embraces all 
phases of the process of making public policy. Around the turn of the 
century, attention was directed toward the importance of political parties 
and their operation. In the 1920's came a fad of emphasizing the pressure 
group in the role of policy maker. In the last decade students of politics 
have been intrigued with a new field, “public opinion,” which includes 
some social psychology, propaganda and censorship, opinion measurement, 
and channels of communication. Each of these aspects will be dealt with 
in succeeding sections. 

PUBLIC OPINION 

The Democratic Political Process.—The process of public policy making 
in free countries involves several distinct steps. In the first place, one 
must begin with individual opinion. Si Perkins's opinion on the tariff is 
determined by many factors, including emotions, environment, and reason. 


THE DEMOCRATIC PROCESS 



Emotions or impulses are classified variously by different psychologists, 
but lists of driving human forces normally include fear, sex, gregariousness, 
acquisitiveness, self-preservation, and others. Environment influences 
mightily the formation of the individual opinion; especially important are 
economic status, social standing, family situation, religious connections, 
and the like. The individual reasons within the framework of his im- 
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pulses, his environment, and his mental abilities. Groups and persons 
with preconceived notions press the individual to accept their point of 
view on the subject. 

Next, individuals of similar opinions unite to promote and to defend 
their interests. The groups they form—leagues, unions, associations, 
clubs, institutes, chambers—disseminate propaganda about their cause to 
influence individuals, other groups, political parties, and public officials. 
Groups also employ all the techniques of pressure commonly called 
“lobbying. ” 

Third, there is the role of the political party. Parties make up their 
policy declarations, or platforms, from the opinions of individuals, often 
as crystallized by groups. In a two-party system party platforms are of 
necessity somewhat general in nature, for they represent compromises 
between diverse points of view. The American parties rarely place a 
plank in their platforms until the policy represented by it is well worn 
and widely accepted. Parties act in the field of public policy formation 
as canalizers; taking the lesser streams of group opinion, they merge them 
into a mighty river. In that river as it flows to sea are the waters of 
thousands of tributaries, great and small. Naturally, much dilution of 
the original character of each contributing stream takes place. 

Finally, public policy is formed by those who hold governmental power— 
executive, legislative, and judicial. Presidents and governors, legislatures 
and congresses, perhaps even courts, draw the policies they make public 
(through orders, laws, decisions) from the three major sources of opinion— 
individual, group, and party. A President who has wide public support 
may initiate “pet” projects conceived in his own mind or in those of influ¬ 
ential advisers. Group pressure may result in congressional action for 
benefits regardless of party lines and party platforms. Where party 
discipline is strong, the party may play the major role in the declaration 
of public policy. This democratic political process may be shown in 
the diagram. 

Meaning of Public Opinion. —The term “public opinion” is a vague one. 
Like many other terms used in politics (“liberal, ” “reasonable, ” “sound, ” 
“efficient”), it means different things to different people. As popularly 
employed, public opinion brings to mind an invisible force, mighty and 
mysterious, an unseen hand that guides democracies along the paths of 
righteousness. Used here, it means a belief, judgment or conclusion on a 
particular issue shared by a considerable majority of the community. 
One of the pioneer public relations counselors has called it “. . .an ill- 
defined, mercurial and changeable group of individual judgments. ” l Pub¬ 
lic opinion is, then, an aggregate of individual beliefs. 

1 Edward L. Bemays, Crystallizing Public Opinion (New York: Boni A Liveright, 
1923), p. 61. 
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What of the inclusiveness of the word “public”? Does it mean the 
whole population? Does it mean only qualified voters? Rarely, if ever, 
could the whole population be considered as participating in public policy 
making. For practical purposes it means that sector of the population 
which can make a decision on the subject at hand on public questions. 1 

Manifestations of Public Opinion. —On hardly any Issue can one say 
with finality that public opinion is “thus and so.” There are several 
indexes of value, but no one is perfect, and each usually is capable of more 
than one interpretation. By a careful study of two or more, it may be 
possible for a student to draw valid conclusions regarding an issue. 

First, election returns seldom show public sentiment on a single issue 
but rather on an aggregate of issues and candidates. A successful candi¬ 
date will look upon his election as a mandate to follow a certain policy in 
respect to public problem No. 1, but his personality, stand on other issues, 
or party affiliation might have been quite as influential in determining 
election results. Rarely does one issue loom so large in a campaign that 
the verdict can be looked upon as a referendum on that question. 

Second, public referendums and plebiscites may provide good evidence 
of the popular will on a given subject. Referendums are used in states 
permitting direct legislation and popular ratification of state constitutional 
amendments; they are also common in local governmental affairs. Their 
shortcomings arise from the fact that they are not very widely used and 
from the lack of intelligent participation by the voters. The latter weak¬ 
ness may be attributed to inertia or incapacity of the voters and to the 
complicated nature of many propositions. 

Third, lobbying and pressure sometimes are mistaken for expressions of 
public opinion. All legislators and many administrators are under pressure 
by individuals and groups that pull and haul over every issue of impor¬ 
tance. Of course, public officials take into consideration such pressure 
when deciding questions of policy. The pressure may. and often does, 
come from a very small minority. The legislator who determines his stand 
by counting the telegrams and letters he receives on a question and follows 
the advice of the greatest number often finds himself with the minority 
so far as real public opinion is concerned. With lobbying and pressure 
should be classed newspaper editorials and other types of private opinion, 
publicly expressed. No editor, however gifted or conceited, can claim 
unerringly to express the true voice of the people. 

Fourth, straw votes, based on scientific sampling of a cross section of the 

1 For a fuller consideration of the nature of public opinion, see A. Lawrence Lowell, 
Public Opinion and Popular Government (New York: Ix)ngm&ns, 1921), pp. 3-64; William 
Albig, Public Opinion (New York: McGraw-Hill, 1939), pp. 1-25; Harold D. Lassweli, 
Democracy through Public Opinion (Menaaha, Wis.: Banta, 1941); Leonard W. Doob, 
Public Opinion and Propaganda (New York: Holt, 1948). 
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population, have emerged as a reasonably accurate instrument of opinion 
measurement. Although perhaps too much has been claimed for the 
public-opinion polls, they do serve a useful purpose in indicating which 
way the winds of public sentiment are blowing. 

Public-opinion Polls. —The sampling of public opinion has been at¬ 
tempted for nearly 50 years. 1 The earliest straw votes were conducted by 
newspapers. Because many polls involved the printing of ballots in the 
sponsoring journals or the handing out of ballots on a very free basis, the 
results were likely to be highly inaccurate. Later other publications, 
notably the Literary Digest , undertook nation-wide polls of popular senti¬ 
ment through mail ballots. Although this method proved more accurate 
than the ballot in the paper scheme, it was not possible to ensure a repre¬ 
sentative sample or cross section of the people. 

During the 1930’s “scientific ” sampling was developed. This method 
requires a personal interview and great care to ensure the representative¬ 
ness of the sample. In order to secure an accurate cross section of the 
population, the poll taker must obtain the proper proportion of persons 
from each state, sex, age group, income class, political party, and occu¬ 
pation. If a thoroughly representative sample is obtained, then the total 
number interviewed may be a very small fraction of the whole population. 
No matter how carefully controlled the poll taking is, however, there is 
margin for error because of the natural tendency of the interviewer to 
approach the most available and articulate among the groups and cate¬ 
gories assigned. 2 

The two polls best known to the public are the American Institute of 
Public Opinion, headed by Dr. George Gallup, and the Fortune Quarterly 
Survey, conducted by Elmo Roper. Both were founded in 1935. The 
Gallup poll is conducted by a central staff in Princeton, N.J., and by 
several hundred part-time field workers throughout the country. Results 
are sold to subscribing newspapers. Gallup uses a somewhat larger 
sample than does Roper and is able to conduct a poll on a given question 
in less than one week. The Roper poll is conducted from a New York 
headquarters through a rather small number of field interviewers. Fortune 
publishes survey results four times a year. Because Mr. Roper conducts 
an extensive business as a market analyst, his commercial surveys help 
him keep his field staff rather active through the year. Other polls, less 
well known to the public but doing important work on the frontiers of 

1 Claude E. Robinson, Straw Votes, a Study in Political Prediction (New York: Co¬ 
lumbia University Press, 1932), pp. 47-52. 

2 The method used by Gallup is described in George Gallup and Saul F. Rae, The 
Pulse of Democracy (New York: Simon and Schuster, 1940), pp. 3-121. The most com¬ 
plete study of polling techniques is Hadley Cantril, Gauging Public Opinion (Princeton, 
N.J.: Princeton University Press, 1944). Current developments in opinion measure¬ 
ment may be followed in the Public Opinion Quarterly . 
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opinion research are the Princeton Office of Public Opinion Research, 
directed by Hadley Cantril, the National Opinion Research Center of 
the University of Chicago, headed by Clyde W. Hart, and the Crossley 
poll, headed by Archibald M. Crossley. 

By far the most dramatic of the tests applied to public-opinion polls is 
that of predicting election results. The Literary Digest poll flourished under 
the spell of its success in calling the elections of the 1920’s and perished 
after its colossal failure in the 1936 election. Examination of the figures 
given below will indicate how badly the Literary Digest poll miscarried in 
1936; its failure was due mainly to the reliance placed upon securing 
expressions of opinion by mail from automobile owners and telephone 
subscribers. 

A comparison of presidential election predictions and votes follows: 


Democratic Percentage of Major Party Vote 


Source 

Year 

Actual vote, 
per cent 

Literary 
Digest, 
per cent 

Gallup AIPO, 
per cent 

Roper 
Fortune , 
per cent 

Crossley 
poll, per cent 

a) 

193(5 

00.7 

40.9 

53.8 

61.7 

53.8 

(2) 

1940 

55.0 


52.0 

55.2 


(3) 

1944 

53.8 


53.3 

53.6 

52.2 

(4) 

1918 

52.3 


17.3 

41.5 

47.3 


(1) Daniel Katz and Hadley Cantril, “Public Opinion Polls,” Sociomctry , vol. 1 
(July-October, 1937), pp. 155-179. 

(2) Daniel Katz, “The Public Opinion Polls and the 19*10 Election,” Public Opinion 
Quarterly , vol. 5 (March, 1941), pp. 52-78. 

(3) Daniel Katz, “The Polls and the 1944 Election,” Public Opinion Quarterly , 
vol. 8 (Winter, 1944-45), pp. 408-482. 

(4) The World Almanac , 1949 . The polls estimated the 1948 eVction results in 
percentages of popular vote for each of four candidates for President. Gallup’s forecast 
was 44.5 per cent of the popular votes for Truman; Roper’s, 37.5; Crossley’s, 45. To 
make them comparable with figures for early years, the 1948 forecasts have been ad¬ 
justed to Democratic percentage of major party vote. 

Until 1948 Roper appeared to demonstrate an uncanny ability to predict 
popular votes in national elections, but in the 1948 presidential election 
he underestimated the Truman vote by well over 10 per cent. Gallup 
underrated the Democratic vote at all four elections, actually missing by a 
wider margin in 1936 than in 1948. Crossley, who was nearest the actual 
vote in 1948, announced that he would abandon election forecasting. 

Dozens of reasons have been offered to explain the 1948 debacle of the 
pollsters. Critics declare that the polls consistently have misjudged the 
opinions of lower-income groups, because such people are tense, insecure, 
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and suspicious of college-trained interviewers. Most of the polls completed 
their sampling weeks before the election and therefore could not take into 
account last-minute changes in opinion. After the 1948 election Gallup 
and Roper looked back over their records and found an unusually high 
proportion of their interviewees had answered “undecided.” In the fu¬ 
ture it may be expected that the polls will send into the field better trained 
interviewers and will interpret their results with more caution. 

The significance of the opinion poll is still being debated hotly. Some 
enthusiasts predict that the poll has opened up a new era of democracy in 
which the masses become articulate and representatives hear the authentic 
voice of the people. Enemies of straw voting claim that polling in advance 
of an election has a band-wagon effect on voters who drop their own con¬ 
victions and vote on what they believe to be the winning side. Critics 
have expressed fear that the polls might be rigged to show desired results 
but have been answered effectively with the argument that a successful 
business concern or journal will not risk its reputation lightly. Students 
of opinion measurement have been very active during the last decade in 
working out new techniques and in rectifying errors. In general, they 
conclude that the modern opinion poll is a useful device of democracy, but 
is neither panacea nor taps for our institutions. 

Propaganda.—In a broad sense, propaganda is the “ technique of influ¬ 
encing human action by manipulation of representations. ” l It is effort 
directed at securing public support for an opinion or a policy. Broadly, 
it is special pleading or arguing for one’s own convictions. Usage in 
English has added to the word an invidious connotation, narrowing the 
scope of its meaning. Now it means special pleading that is rigged in some 
respect, that conceals something or that states the case in overdrawn terms. 
In practice, Americans use propaganda to describe the arguments of op¬ 
ponents, but refer to their own pleadings as merely stating the case or as 
presenting the facts. Since few, if any, proponents of an idea ever present 
their arguments in a wholly impartial manner, it is well to adhere to abroad 
definition of the term. Therefore, the terms “propaganda, ” “special plead¬ 
ing,” and “ publicity ” will be used as meaning much the same thing. 

Over a 4-year period, 1937 through 1941, the endowed Institute for 
Propaganda Analysis issued regular bulletins reviewing various aspects of 
the propaganda question. A prerequisite of these studies was a classi¬ 
fication of propaganda devices that appeared in one of the initial issues. 2 
Seven common propaganda devices were isolated: (1) name calling, (2) glit¬ 
tering generalities, (3) transfer, (4) testimonial, (5) plain folks, (6) card 
stacking, and (7) band wagon. Name calling is used as a substitute for 

1 Harold D. Lasswcll, “Propaganda,” Encyclopedia of the Social Sciences, vol. 12, 
p. 521. 

% Propaganda Analysis , vol. 1, no. 2 (November, 1937). 
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arguing; bad names like red or fascist are assigned to opponents and the 
core of a controversy need never be reached. To employ glittering gen¬ 
eralities or prove a point with a single instance, you devour an adversary 
with a sweeping generalization, such as: “John is a trade unionist and a 
socialist; therefore all unionists are socialists.” Transfer means that an 
existing confidence in something is carried over to the propagandist's 
cause; thus every political movement calls itself 100 per cent American. 
The use of testimonials is common both in advertising and in politics; the 
opinion of a person is used to give prestige to a commodity or a candidate. 
Plain-folks appeal aims to win confidence by plain, homey doings; for 
example, the office seeker poses with his family or dons overalls and tries 
to act like a farmer. Card stacking includes any sort of fact juggling 
or falsification. A band-wagon appeal is an appeal to join the crowd, for 
“everyone's doing it." 

The institute's classification is interesting and useful, but it is not com¬ 
plete, nor is each device mutually exclusive. It leaves out repetition, often 
called a leading weapon in word warfare. Hitler, in Mein Kampf , said: 

The masses, however, with their inertia, always need a certain time before they 
are ready even to notice a thing and they will lend their memories only to the 
thousandfold repetition of the most simple ideas. 1 

The necessity for simplicity is stressed over and over in Hitler's writings; 
simple ideas must be repeated until the least intelligent can understand or 
will believe. The appeal, therefore, is mainly on the emotional plane. 
Other rules of propaganda include never admitting virtue on the other 
side, using the spectacular to attract attention, avoiding arguments. 2 

Censorship. —Propaganda may be made more effective by the simul¬ 
taneous use of censorship. Censorship is the suppression of facts or 
opinions that might undermine the existing order or authorities. In peace¬ 
time we have a mild form of censorship, in that lewd and immoral publica¬ 
tions are denied transit and sale, and that some states make criminal the 
utterance of revolutionary sentiments advocating the overthrow of govern¬ 
ment by force. 

1 Adolf Hitler, Mein Kampf (New York: Reynal, 1940), p. 239. The latest edition 
is one by Ralph Manheim published by Houghton Mifflin Company (1943). 

2 For further reading on general propaganda, see Edward L. Bernays, Propaganda 
(New York: Liveright, 1928); Leonard W. Doob, Propaganda—Its Psychology and 
Technique (New York: Holt, 1935); Frederick E. Lumley, The Propaganda Menace 
(New York: Century, 1933); Frederick C. Bartlett, Political Propaganda (London: 
Cambridge, 1940). Among the leading sources on war propaganda are George Creel, 
How We Advertised America (New York: Harper, 1920); Harold D. Lasswell, Propa¬ 
ganda Technique in the World War (New York: Knopf, 1927); James R. Mock and Cedric 
Larson, Words That Won the War (Princeton, N.J.: Princeton University Press, 1939). 
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In wartime censorship is more extensive; in general, it forbids the publi¬ 
cation of any matter that may aid the enemy or handicap the nation’s 
war effort. This is a very broad control, and specific regulation comes from 
agencies set up for the purpose. In the First World War both propaganda 
and censorship were handled by George Creel’s Committee on Public 
Information. 1 In the Second World War, after some preliminary organiz¬ 
ing and reorganizing, power over censorship was assigned to the office of 
Censorship, headed by Byron Price. 2 The Office of War Information, 
directed by Elmer Davis, handled the affirmative publicity task. 

Even in wartime, censorship in the United States has been largely of 
the so-called “voluntary” type. Newspapers and radio stations were given 
lists of what were regarded as matters best left unpublicized. If there 
was a question about whether or not a certain event should be hushed 
up, it might be referred to the appropriate governmental agency for a 
reply. 

Censorship at the source is one of the most potent methods known. If 
the Army or Navy refuses to give out data on some military action of 
importance, newsmen have no alternative but to wait until a communique 
is issued. Many foreign governments close up sources of information and 
leave correspondents with no news to report. American reporters abroad 
have developed ingenious methods of evading censorship imposed by foreign 
governments. Despite censorship at the source, they often manage to 
eke out information from reluctant officials. If one mode of communi¬ 
cation is censored and another is not, then the free channel is used; in the 
1930’s stories were telephoned out of Germany with little restraint, while 
the same information was forbidden by telegraph and radio. American 
press and radio network correspondents frequently are withdrawn from 
censorship countries and assigned to free ones in order to write a series of 
articles on what goes on inside the censored country. 3 

An intelligent student of public affairs can keep himself rather well 
informed regardless of censorship. In respect to news originating in this 
country, he must bear in mind that while libel laws deter the publication 
or broadcast of some stories, they eliminate chiefly those of doubtful valid¬ 
ity or those concerning which there is no conclusive factual proof. Al¬ 
though the circulation of some books and magazines is interfered with 
occasionally by local authorities and by the Post Office Department, the 
cases of injustice are few. The reader or the listener must not forget to 

I See James R. Mock, Censorship—1917 (Princeton, N.J.: Princeton University 
Press, 1941). 

* For a description of organization and policies, see Byron Price, “Governmental 
Censorship in Wartime,” American Political Science Review , vol. 36 (October, 1942), 
pp. 837-849. 

* Examples of censorship evasion are found in Eugene J. Young, Looking behind the 
Censorships (New York: Lippincott, 1938). 
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note the sources of his information and the nature of the channel through 
which he receives it. His suspicions should be aroused by a sensational 
story about one country date-lined from another country. The regular 
press services, especially Associated Press and United Press, have good 
reputations, and credence in their dispatches is justified, but some other 
services and “special correspondents” frequently slant the news to fit the 
prejudices of their owners and masters. Radio stations are licensed by 
the Federal Communications Commission and are restrained by the ne¬ 
cessity of securing renewal of licenses every year. 

Channels of Communication.—Public opinion is influenced actively 
through the dissemination of information—called “propaganda” or “edu¬ 
cation, ” depending on one's prejudices—and by a great number of other 
forces as well. The mediums through which opinion is influenced are 
varied. Nearly all social institutions, such as the family, the school, the 
church, and the club, influence the thinking of people on public questions. 
All of us acquire opinions from friends and associates, teachers, preachers, 
lecturers, debaters, novelists, and playwrights. The average person daily 
adopts points of view or information from newspapers, radio, motion 
pictures, magazines, pamphlets, and other instruments of distributing 
intelligence. 

The Newspaper. —The newspaper often is designated as the most potent 
molder of public opinion in the mass. Newspapers of some sort reach a 
majority of homes in the United States regularly. In 1949 there were 
12,814 newspapers published in the United States. Of these, 2,014 were 
dailies, with an aggregate circulation of 52,097,872; Sunday circulation 
totaled 45,367,607. 1 

Since newspapers are widely read and, in some cases at least, highly 
influential, their ownership and policies are matters of vital public interest. 
Most newspapers are money-making enterprises, conducted mainly for the 
profit of their owners. To make a profit, a newspaper must build up a 
circulation, and, intimately connected with that, get advertising. Al¬ 
though the greater income derives from advertising, the newspaper must 
maintain its circulation at a high level in order to attract advertisers. 
With a few exceptions, the political policy of a newspaper is determined 
by the opinions of the owner or owners. It must be borne in mind, how¬ 
ever, that a paper's policy may be influenced by the beliefs and sentiments 
of both readers and advertisers. The former, reader censorship, is often 
underestimated; newspaper buyers effectively modify policies by going on 
strike—refusing to buy or to resubscribe because of a disagreement with 
editorial policy. The latter, pressure by advertisers, frequently is over¬ 
stressed; it is likely to be a subtle force operating as a restraining or ac- 

1 Directory of Newspapers and Periodicals , 1949 (Philadelphia: N. W. Ayer, 1949), 
p. 11. 
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celerating force, but unlikely to manifest itself in the form of direct threats 
by advertisers. 

Many of the evils of the newspaper world are blamed on the tendency 
to multiple ownership. It is true, of course, that some danger is involved 
in concentrating the power of the press in the hands of a few great lords. 
News tends to be standardized; the editorial prejudices of one man may 
be presented to millions daily; in a crisis extra power is concentrated in 
the hands of those who control chains of newspapers. The outstanding 
example of multiple newspaper control in America is found in the vast 
interests of William Randolph Hearst. Hearst at one time controlled 
twenty-nine daily newspapers in eighteen large cities; in three cities Hearst 
papers had more than one-half of all daily circulation; in three others his 
papers approached one-half. 1 In order to survive a severe financial crisis 
in 1938-1939, Hearst interests liquidated some less profitable holdings. 
By 1948 only twelve dailies remained in the chain, but control was retained 
over news and feature services in others. In national influence the Hearst 
group is being pressed by the Scripps-Howard papers, which numbered 
nineteen in 1940. 2 The entrance and exit of Marshall Field as a champion 
of the liberal press has served to remind us how close to impossible it is to 
launch a new daily newspaper in a large metropolitan area even if great 
financial resources are available. The McCormick-Patterson papers of 
Chicago, New York, and Washington now constitute the third most 
influential group. 

In general, the observing newspaper reader will find that a large pro¬ 
portion of the nonlocal dispatches in the average newspaper come from 
one of the great wire services. Few newspapers can afford to keep a staff 
of reporters at the diverse spots in the world from which news is likely to 
originate. Therefore, nearly all dailies and many papers issued less fre¬ 
quently subscribe to one or more of the great news services. The Asso¬ 
ciated Press, designated AP, is a cooperative news-gathering agency owned 
by the newspapers it serves; it maintains bureaus in strategic points 
throughout the world but relies mainly on member newspapers for local 
news. The United Press is a private agency that sells its services on con¬ 
tract with newspapers, especially afternoon publications; its own staff 
collects news and wires it to subscribing newspapers. Both AP and UP 
present the news in an objective manner; a paper’s local news may be 
colored and its editorial page may exhibit bias, but the reader desiring 
impartial treatment of the news may be reasonably certain of the accuracy 
of AP or UP news stories. The headlines, however, are composed in the 

1 Oliver Carlson and Ernest S. Bates, Hearst , Lord of San Simeon (New York: Viking 
Press, 1937), pp. 301-303. 

2 Moody's Manual of Investments—Industrial Securities , 1940 (New York: Moody's 
Investors Service, 1940). 
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newspaper office and may reflect the bias of the owner or staff; this factor 
is particularly important because many people scan newspapers super¬ 
ficially, scarcely reading beyond the heads. 

Newspapers are not obliged to print all the news stories that the wire 
services send to them; obviously they could not, for space is limited and a 
great bulk of news stories is available'. In choosing which dispatches are 
to be used and which are to be thrown away, the editor must exercise much 
discretion which may be highly effective in influencing public opinion. An 
editor, under orders from his owner-publisher, may throw away stories that 
place a certain political leader in a favorable or neutral light and print only 
those that show him unfavorably. Or, perhaps more deadly still, news¬ 
papers may decline to publish anything about a political enemy; many 
politicians feel that being ignored by the press is one of the worst things 
that can happen to them. 

The Radio and Television .—A second important medium in influencing 
public opinion is the radio. Although it is a comparatively recent develop¬ 
ment, advertisers, politicians, and government have not overlooked its 
importance as a means of conditioning the thinking of people. The 
number of receiving sets of all sorts was estimated by the Federal Commu¬ 
nications Commission in 1948 at 75,000,000. 1 This is enough for two sets 
in every home; it is believed that over 90 per cent of American homes have 
receivers, a coverage considerably more complete than that of newspapers. 
In the same year there were the following major broadcasting facilities: 
2,034 AM (amplitude modulation) standard-band stations, 1,020 FM 
(frequency modulation) short-wave stations, and 109 TV (television) 
stations. 

The early development of the broadcasting business was chaotic and 
haphazard. The Department of Commerce attempted to exercise some 
control under the authority of a weak act of 1912 governing ship-to-shore 
communications. The Federal Radio Act of 1927 and the Federal Com¬ 
munications Act of 1934 granted extensive powers over broadcasters to a 
regulatory commission. The system of control that the United States has 
evolved differs materially from that found in most other countries; here 
private initiative is given greater play, while abroad broadcasting is often 
a government monopoly in whole or in part, with radio advertising curtailed 
or forbidden. 

The extent of governmental control bears upon the question of public 
opinion in several ways. Private owners cannot use radio stations for the 
dissemination of their own particular ideas. They are, in addition, subject 
to the limitation imposed by law which requires that all candidates for 
public office shall have equal opportunities to rent time on the air. More- 

united States Federal Communications Commission, Annual Report . . . 1948 
(Washington: Government Printing Office, 1949). 
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over, the radio audience is a fleeting thing; because listeners may tune out 
easily, the broadcaster’s propaganda must be at once discreet and enter¬ 
taining. The broadcaster must also bear in mind that he is engaged in a 
business vested with public interest, and if his record shows an overload 
of political propaganda on one side, he may be refused when he applies to 
the FCC for the renewal of his annual license to operate. 

Because the radio is sold for commercial advertising, political groups 
wishing broadcasting facilities for a desirable evening hour must pay large 
sums of money for the privilege or ask for ‘ ( sustaining” (free) time. If a 
national audience is desired, then it is necessary to negotiate with one of 
the four great broadcasting systems—the National Broadcasting Company, 
the Columbia Broadcasting System, the Mutual Broadcasting System, or 
the American Broadcasting Company, or with some of the regional net¬ 
works. These great chains own some stations and make contracts with 
others that are individually owned. The national networks exercise a 
fairly rigid supervision—called “editorial discretion” by them and “censor¬ 
ship ” by their opponents—which operates to curtail what the broadcasting 
companies regard as “poor taste” or “propaganda.” Until 1945 both NBC 
and CBS followed the general rule of refusing to sell time for the discussion 
of public issues, except in the period between the national party conventions 
and the general election in November every 4 years. All networks give 
some time free of charge to opposing sides of important public questions. 
News broadcasts constitute a second great means of influencing the public 
mind. The terse news reports over the radio give a minimum of infor¬ 
mation on current events, and rarely give any suggestion of editorialization. 
Many of the news commentators, however, are clearly expressing opinions, 
and may have a considerable influence in determining public reactions to 
given situations. 

It is now generally understood that the number of standard broadcast 
channels is limited by physical laws. The number available is also re¬ 
stricted by international agreement, which assigns to the United States 
93 standard channels of the 106 total with 10 kilocycles width. The need 
for regulation is obvious to most people; the chaos of the 1926 period sufficed 
to convince even the most doubting that governmental assignment of 
frequencies was essential. As radio developed, it was inevitable that sta¬ 
tions would unite to present common programs of regional and national 
interest. In 1948, over 1,100 AM stations were affiliated with one of the 
four national networks. After a 3-year study of chain broadcasting, the 
FCC in 1941 ordered stations not to make exclusive contracts with net¬ 
works, to limit station contracts with networks to one year, and to cease 
affiliation with any chain owning more than one network. The latter 
provision forced NBC to dispose of its Blue Network to the ABC. Both 
CBS and NBC protested vigorously against the FCC order and challenged 
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its validity in the courts. Mutual favored the report. The courts upheld 
the FCC order and it is now in effect. 1 

It appears unlikely that American radio will follow the broadcasting 
systems of most other countries in establishing a publicly owned monopoly. 
For better or for worse, this country may be expected to continue with the 
existing plan of regulated private enterprise. The principal controversy 
is likely to concern the extent of FCC control. Naturally, the established 
interests wish to retain their favorable position under a minimum of regu¬ 
lation, and the outsiders desire rules and orders that will permit them to 
become established. Serious questions of public policy emerge. 

In 1946 the FCC issued a “blue book” entitled Public Service Responsi¬ 
bility of Broadcast Licensees which laid down the following standards that 
will be taken into account in granting or renewing licenses: (1) a reasonable 
number of sustaining programs, (2) some local “live” programs, (3) ad¬ 
equate time for discussion of public issues and balanced treatment of 
controversies, and (4) elimination of advertising excesses. The National 
Association of Broadcasters protested violently that these rules would mean 
censorship and loss of freedom of speech. 

The ownership pattern in broadcasting also has been regulated by FCC 
rules, which now limit a single owner to seven stations in each category: 
AM, FM, and TV. The commission also has an order forbidding multiple 
ownership of AM stations in overlapping primary coverage areas. The 
regulatory body has sought in vain legislation which would permit it to 
control the transfer of station ownership. Stations are being sold for sums 
far in excess of their physical value. Since the number of standard-band 
frequencies available is strictly limited, the FCC grants what is in effect a 
monopolistic privilege. Other public utilities are forced to accept rate 
regulation, control of earnings, and checking on the quality of their service. 
Why should broadcast licensees be exempt? In 1949 the FCC further 
intervened in the program content field by banning “giveaway” programs; 
some of the networks will fight the prohibition in court. 

Grave issues concerning the freedom of the air remain. The law 
requires a station permitting one candidate to speak to grant the same 
privilege to an opposing candidate. This has not assured true equality of 
access to the air to persons of diverse political and economic philosophies. 
Perhaps the greatest hope for fuller freedom of the air lies in the develop¬ 
ment of the FM field. Some authorities estimate that about 5,000 FM 
broadcasting stations may be possible in the United States. Such an 
expansion could open the air waves to nearly all opinion groups of the 
country. The development of FM, however, appears to have been stunted 
by the rapid rise of television. Instead of purchasing FM sets after the 

1 United States Federal Communications Commission, Report on Chain Broadcasting 
(Washington: Government Printing Office, 1941). 
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war, people in and near metropolitan areas have moved into television. 
The video version of the radio medium is so attractive and absorbing that 
it has already cut heavily into AM listening and motion-picture attendance. 
The large investment required for a television station and the prospect for 
months or years of operating losses probably will tend to concentrate owner¬ 
ship in the hands of large economic interests. The FCC and the public 
have a great stake in seeing that maximum freedom is retained in television, 
which has so much potentiality for revolutionizing educational and enter¬ 
tainment practices. 

The Motion Picture .—The motion picture is also a powerful molder of 
opinions and attitudes. It is difficult to believe the statistics on the prod¬ 
ucts of filmland. In 1939-1940 between 52 million and 55 million Ameri¬ 
cans attended motion pictures weekly; the industry had a capital invest¬ 
ment of around 2 billion dollars; the United States supplied about 65 per 
cent of world films. 1 The ownership pattern of production, distribution, 
and exhibition facilities is similar to that of newspaper and radio chains. 
Eight major corporations dominate the industry: Metro-Goldwyn-Mayer, 
Twentieth Century-Fox, Warner Brothers, Paramount, United Artists, 
Radio-Keith-Orpheum, Universal, and Columbia. Some producers of 
note are independent, but many have working agreements with one of the 
major studios. 

Regular feature films are more likely to shape attitudes than opinion. 
There is a strong proclivity to glorify wealth, elaborate homes, and well- 
dressed people. Producers find it safer and more profitable to stress sex 
appeal rather than social problems. Crime is a favorite subject, but the 
Motion Picture Producers and Distributors of America (Johnston Office) 
requires that criminals be punished in the film. In the last decade of 
crisis and war, feature films have dealt increasingly with real political and 
economic problems. Blockade appealed to the conscience of the world 
during the Spanish civil war. Grapes of Wrath told the story of the migrant 
family. Wilson helped people to see the issues of 1944 through portrayal 
of the events of 1919. During both world wars extensive use was made 
of the feature film to arouse loyalty to the country and hatred of the 
enemy. 

Newsreels are second to the feature films in commercial importance. 
Generally about 10 minutes in length, they are almost invariably shown, 
even with double-feature programs. The five principal producers are 
Movietone, Universal, RKO-Path6, Paramount, and MGM News of the 
Day. Each one does a fairly objective job of reporting. 2 The March of 

1 Leo C. Rosten, Hollywood, the Movie Colony , the Movie Makers (New York: Har- 
court, 1941), pp. 3-4. 

*One notorious case of misrepresentation was in the California campaign of 1934 
when much of the industry turned its guns on Upton Sinclair, Democratic candidate 
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Time is a hybrid newsreel-documentary; it has succeeded in presenting 
vital problems to audiences in interesting form. The documentary is a 
“film of reality” offering nonfiction on the screen. Many of the best of 
these pictures were made for the Federal government, beginning in 1935 
with The Plow That Broke the Plains and in 1937 The River . During the 
Second World War, the British governments Desert Victory and the Army 
Air Forces’ Memphis Belle won top laurels and indicate the great poten¬ 
tialities of the documentary. 

A related field is that of educational and commercial films. They are 
made for and financed by organized groups, business concerns, and other 
bodies. Some second-grade movie houses will show advertising pictures 
if a fee is paid. Most of these pictures, however, are shown in schools, 
churches, clubs, and other groups. Sometimes a rental fee is charged, but 
usually the film is free except for carriage charges. Highly popular in the 
commercial field are animated cartoons, especially those of the Disney 
variety. During the war Disney shifted over to educational films to a 
considerable extent and made a very ambitious series for the Coordinator 
of Inter-American Affairs on disease, nutrition, and like subjects. One 
Hollywood firm made Hell Bent for Election, a flashy animated, for the 
United Automobile Workers during the 1944 campaign. 

Governments restrain the motion-picture industry comparatively little. 
Like other corporations, movie concerns must submit to securities control 
by the Securities and Exchange Commission (SEC). A few’ states have 
established boards of censorship; occasionally a film is banned by some 
local authority. Most of the regulation of the industry either is self- 
imposed or comes from private associations. The Eric Johnston Office, 
headed by a former president of the United States Chamber of Commerce, 
enforces the industry’s own code. During the 1930’s moral standards in 
films were alleged to have declined, and Catholics formed the Legion of 
Decency, which did much to raise the tone of pictures. A large number of 
other groups are given preview privileges and their ratings help producers 
prejudge audience reactions to new r films. 

Sporadically, proposals are made in Congress for legislation to break 
up the centralization of the production-distribution industry. Some are 
aimed at the device of “block-booking” and “blind-selling.” These terms 
mean that an exhibitor buys a year’s supply of films consisting largely of 
unknowns; if he declines to book blind, the distributor may refuse to supply 
him with any films, or may make the price impossibly high. Although 
no bill has yet been enacted by Congress, five of the companies, when 
threatened with antitrust prosecution, agreed to curb the worst abuses. 


for governor. For Sinclair’s reaction, see his 4 ‘The Movies and Political Propaganda,” 
in William J. Perlman, The Movies on Trial (New York: Macmillan, 1936), pp. 189-195, 
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During 1948 and 1949 some of the companies finally reorganized in order 
to separate their producing and exhibiting functions. 

PRESSURE GROUPS 

Reason for Pressure Groups.—Recognizing that “in unity there is 
strength,” individuals with common interests and like points of view join 
together into a mass of associations, clubs, unions, and leagues. These 
groups, together with business companies, corporations, and partnerships, 
may have interests that they wish to promote or defend through govern¬ 
mental action or inaction. Increasingly organized groups and business 
interests are finding contracts with government essential to their welfare. 
Therefore, they set up headquarters in Washington and in the state capitals 
and bring pressure to bear upon both legislators and executives. This 
activity, popularly known as “lobbying,” is usually quite a legitimate 
exercise of the right to petition for redress of grievances; normally it 
operates under the guarantees of freedom of speech and press. 

The necessity for group representation arises in part from the impossi¬ 
bility of representing perfectly all the diverse elements of society through 
the regular elective and appointive officials. In this country nearly all 
legislatures are elected from single-member geographical districts, a situa¬ 
tion that notoriously magnifies the strength of a majority or a plurality 
and minimizes the influence of minorities. Denied direct representation 
in legislative bodies, or achieving only a small measure of it, or frustrated 
in attempts to make parties take their policies, organizations have resorted 
to extralegal means of making their influence felt. Elective officials are 
constantly concerned that their actions harmonize with that phantom, 
public opinion. Pressure groups provide a real service in directing and 
stimulating expressions of opinion by their membership and other interested 
persons. 

Special-interest groups are both numerous and varied. Several stu¬ 
dents have indicated that the number of significant pressure bodies operat¬ 
ing on a national scale is around 500. Some of the groups have large 
numbers of dues-paying members, such as the great farm groups and labor 
unions; others lack a definite membership but are effective because they have 
money to spend and advocate a cause in which many people are vitally 
interested, like the public-utility companies. Lobbying organizations 
may also be classified according to their aims: most are interested in the 
welfare of a special sector of society; some, however, like the moral groups, 
have programs that are “uplift ” in nature, designed to help the other fellow. 1 

1 Pioneer studies of pressure groups are Peter H. Odegard, Pressure Politics , the 
Story of the Anti-saloon League (New York: Columbia University Press, 1928); E. 
Pendleton Herring, Group Representation before Congress (Baltimore: The Johns Hopkins 
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Farm Groups in Politics.—The leading agrarian organizations on the 
national scene are the American Farm Bureau Federation and the National 
Grange; the Farmers' Union and groups set up on commodity lines, often 
producers' cooperatives, play a lesser but important role. The Farm 
Bureau is much younger than the Grange, but it has achieved a strength 
in Congress not enjoyed by its rival. It has a large dues-paying member¬ 
ship, a budget of commensurate size, and a staff of well-paid and qualified 
employees and officers. Nationally, the Farm Bureau has a reputation 
for being considerably to the left of the Grange; it has been a persistent 
advocate of farm relief, of “parity," of “McNary-Haugenism," of the 
AAA. The Farm Bureau was launched as a national organization in 1920. 
Its remarkable growth is due in no small part to the early connection 
between the bureau and the agricultural extension services, cosponsored 
by the state universities and the federal Department of Agriculture. The 
farm advisers or county agents sought means of reaching farmers in groups, 
and their connections with local Farm Bureau centers followed. Although 
there is no uniform pattern over the country, the county agent is the active 
promoter and organizer of the Farm Bureau in many states. 1 Before 
Congress, the Farm Bureau is vigorous, emphatic, and demanding. Geo¬ 
graphically, the Farm Bureau is strongest in the Middle West. 

The Grange has a rich historical background; after a modest beginning 
in the 1860's, it swept to great strength in the next two decades as the 
spearhead of agrarian revolt. While still retaining the trappings of old— 
the fraternal order form, the ritual, the glorification of farm life—the 
modem Grange has become the conservative among national farm groups. 
Its stand on present-day issues reflects the conservatism of the North¬ 
eastern farmers, who constitute the most influential section of membership. 
The Grange lobbies in Congress less actively than does its rival. It has 
been hostile to many New Deal proposals and unenthusiastic about others. 
The Farmers' Union is influential on the western side of the Mississippi 
Valley and is devoted to a program of cooperative endeavor. Represent¬ 
ing less prosperous farmers, it takes a somewhat more left-wing view on 
issues than does either the Grange or the Farm Bureau. Some of the 
organizations, in particular commodity fields, such as dairymen, peanut 

Press, 1929); and Harwood L. Childs, Labor and Capital in National Politics (Columbus: 
Ohio State University Press, 1930). More recent studies of national pressure politics 
are Elmer E. Schattschneider, Politics , Pressures and the Tariff (New York: Prentice- 
Hall, 1935), and Donald C. Blaisdell, Economic Power and Political Pressures , Mono¬ 
graph no. 26, Temporary National Economic Committee (Washington: Government 
Printing Office, 1941). 

1 The role of the county agent is traced thoroughly in Gladys Baker, The County 
Agent (Chicago: University of Chicago Press, 1939). Two recent books on farm organ¬ 
izations are Wesley McCune, The Farm Bloc (New York: Doubleday, 1943), and Orville 
M, Kile, The Farm Bureau through Three Decades (Baltimore: Waverly Press, 1948). 




202 


THE AMERICAN FEDERAL GOVERNMENT 


growers, and others, exert very great influence upon legislation and ad¬ 
ministrative policy that concerns them. 1 

Organized Labor.—Leading the field of labor organizations in the United 
States are the American Federation of Labor and the Congress of Industrial 
Organizations; unaffiliated with either but powerful in their own right 
are the railroad brotherhoods and other independent unions. The Ameri¬ 
can Federation of Labor was organized in 1886, after previous experi¬ 
mentation with earlier adaptations of the British Trades Union Congress 
model. From the beginning the AFL engaged in both economic and 
political activities. Since the primary work on the economic front was 
done by the individual unions that belonged to the federation, the AFL 
and the state federations of labor tended to emphasize political activities. 
Samuel Gompers, founder of the AFL, opposed direct participation in 
politics and sponsored a policy of rewarding friends and defeating enemies. 
The AFL lobbies vigorously for its objectives in the political field but 
does not affiliate with any party. It prefers to support proved friends 
and to defeat opponents regardless of party label. 

In the early thirties conflict within the AFL over organizing policies 
reached an acute stage. Some of the strongest member unions, which were 
organized on an industrial, as opposed to a craft, basis, sought to spur 
organization of the unorganized on an industrial basis. They formed a 
Committee for Industrial Organization in 1935; the next year the AFL 
council ordered these unions to quit the CIO or be suspended from the 
AFL. Conflicts of personalities over organizing zeal and other factors 
not directly connected with the industrial versus craft controversy were 
important in the split. Most of the union originally connected with the 
CIO withdrew from the AFL. 

In its new role of rival body, the CIO, led by John L. Lewis of the 
United Mine Workers, put organizers into the field in mass-production 
industries—steel, automobile, rubber, and others—and aroused a pitch of 
enthusiasm for unionism scarcely before known in the country. Soon the 
CIO unions claimed an aggregate membership above that of the AFL. 
Eventually the CIO was put on a more permanent basis and its name was 
changed to Congress of Industrial Organizations. On the political front, 
the CIO unions led in the formation of labor's Nonpartisan League, which 
entered the campaigns of 1936 and 1938 with slashing aggressiveness but 
with only modest success. By 1940 Mr. Lewis became angry with President 
Roosevelt over alleged lack of “ postelection good faith, ” and in the election 
of that year he bolted the Democratic party and declared his support for 
Wendell Willkie, Republican candidate. Lewis's declaration that he would 

1 For further information on farm groups, see William B. Bizzell, The Green Rising 
(New York: Macmillan, 1926); Orville M. Kile, The Farm Bureau Movement (New York: 
Macmillan, 1921); and Arthur Capper, The Agricultural Bloc (New York: Harcourt, 
1922). 
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resign as CIO head if Roosevelt were reelected was carried out after the 
election. Lewis was replaced by Philip Murray, a former lieutenant, who 
then was denounced by Lewis and expelled from the miners’ union. Lewis 
took his huge union out of the CIO, and later, back to the AFL. The 
prospects for getting the rival factions of organized labor together appear 
dim at the moment. 

The independent unions, especially the powerful railroad brotherhoods, 
maintain separate lobbyists in the national and state capitals, but in com¬ 
mon matters they cooperate closely with both AFL and CIO representa¬ 
tives. Although beset with family quarreling and jurisdictional disputes, 
American organized labor often is substantially united in its general 
legislative goals and methods. Lobbying of the direct and blunt type is 
employed widely. Through endorsements of candidates and campaign 
activities the unions seek to help friends and defeat enemies. Their suc¬ 
cess in the last decade in securing favorable legislation, like the National 
Labor Relations Act and the wages-and-hours law, is eloquent testimony 
as to the effectiveness of these methods. Many observers feel, however, 
that American labor someday will follow the lead of other labor movements 
in forming or joining a third party devoted to the interests of labor, per¬ 
haps attempting to serve farmers as well. 1 

In November, 1943, the CIO undertook political action on a scale and 
with a consistency previously unequaled in the American labor movement. 
The CIO Political Action Committee, headed by Sidney Hillman, was 
directed to conduct a broad campaign to mobilize organized labor for 
action on the progressive political front. 2 The CIOPAC collected its 
initial funds of more than $600,000 from the unions; it spent more than 
one-half this amount up to July 23 (the day Mr. Roosevelt was nomi¬ 
nated), when it decided to freeze its funds from union sources and to raise 
money by individual contributions of $1. In mid-1944 it was decided to 
launch a companion organization, the National Citizens Political Action 
Committee, in order to include people not affiliated with CIO unions. 
Both committees continued in existence after the 1944 election. It is 
generally conceded that the PAC was partly responsible for the heavy vote 
in the 1944 election and for the defeat of a number of alleged antilabor 
and reactionary members of the Senate and House. 

In 1946 the labor groups relaxed, the vote was low, and labor-endorsed 
candidates were defeated in many areas. Enactment of the Taft-Hartley 

1 Valuable background material will be found in Mollie Ray Carroll, Labor atul 
Politics (Boston: Houghton, 1923); Lewis L. Lorwin, The American Federation of Labor 
(Washington: Brookings, 1933); Rowland H. Harvey, Samuel Gompers, Champion of 
the Toiling Masses (Stanford: Stanford University Press, 1935). 

' 2 Joseph Gaer, The First Round, The Story of the CIO Political Action Committee (New 

York: Duel!, Sloan & Pearce, 1944), pp. GO-63. This book presents the inside story 
of the CIOPAC from the CIO point of view. Attacks on the CIOPAC are found in a 
variety of newspapers and magazines, especially during the 1944 campaign. 



204 


THE AMERICAN FEDERAL GOVERNMENT 


Act by the Eightieth Congress followed. Enraged, the unions plunged 
into political activity with renewed vigor. The AFL put money and 
effort into the work of its Labor’s League for Political Education. The 
CIOPAC continued to serve as the political spearhead of the industrial 
unions. With some exceptions, the labor leadership supported Mr. 
Truman; his victory, and that of the Democrats in both House and Senate, 
may be attributed in part to labor’s political activity. Many former 
NCPAC leaders supported the Wallace third-party movement in 1948. 

Business Interests.—Unlike farm and labor elements, business interests 
have no membership in the millions. Nor is there so much unity in the 
organization of business as exists among farmers and workers. Business, 
however, does have the power of money to a degree unmatched by the 
other two great elements in society. As America becomes more and more 
industrialized, commercial interests gain in relative importance. The 
Chamber of Commerce of the United States and the National Association 
of Manufacturers are the mightiest of business groups; behind them rank 
hundreds of trade associations in every conceivable industry. 

The national Chamber of Commerce since 1912 has been the outstanding 
business group of this country. Its total affiliated membership has almost 
reached the one-million mark in good times, and it has connections with 
state and local bodies and branches. The Chamber of Commerce slogan 
* 1 Less government in business and more business in government” was dis¬ 
credited considerably in the recent great depression, but that policy is 
still adhered to by many. Most proposals for social reform or protective 
labor legislation have received opposition. One feature of Chamber of 
Commerce procedure differs from that of the average pressure group. 
The stand of Chamber lobbyists on pending national legislation sometimes 
is determined through a referendum, in which member organizations indi¬ 
cate their opinions by questionnaire answers. The Chamber of Commerce 
of the United States is reasonably representative of the various business 
interests of the country. 

The National Association of Manufacturers was established in 1895. It 
is more vigorously antilabor and hostile toward social legislation than the 
Chamber. Besides lobbying in Congress, the NAM engages extensively 
in propaganda work, through motion pictures, the radio, and the press. 

During and since the Second World War, forward-looking business 
interests have joined together to form the Committee for Economic Devel¬ 
opment, which has issued a number of basic economic studies. 

Trade associations numbered approximately 8,000 in 1940, of which 
2,000 were national in scope. 1 Each one exists for the purpose of defending 

1 United States Congress, Temporary National Economic Committee, Final Report 
of the Executive Secretary , 77th Cong., 1st Sess., Senate Committee Print (Washington: 
Government Printing Office, 1941), p. 85. 
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or promoting interests of those who participate in the industry. Although 
they sometimes engage in price fixing and other practices of doubtful 
legality, it is quite proper for them to seek special representation for their 
industry or line. These groups, great and small, cover such diverse in¬ 
dustries as brewing, tombstones, sugar refining, baking, and liquor distilling. 
While they are substantially united on labor and tax issues, they may fight 
each other over tariff schedules and other matters. 

Other Groups.—Through professional societies the physician, the at¬ 
torney, the teacher, the dentist, the architect, achieve special representation 
for their professions. Women’s groups of influence—the National League 
of Women Voters, the Federation of Women’s Clubs, the Business and 
Professional Women’s Clubs—are interested in a vast range of govern¬ 
mental matters, some affecting women and children, but some general in 
nature. Efforts of a number of women’s groups are coordinated through a 
Women’s Joint Congressional Committee. 

Reformers of all shades also secure a voice in Washington through 
organized groups, such as antiliquor, antivice, anti-spoils-system associa¬ 
tions; religious groups often indulge in special pleading for reforms. Vari¬ 
ous veterans’ organizations do battle with one another and with the peace 
groups, which are far from united on the issues. Public employees form 
organizations or unions to promote their interests; some are AFL, some 
CIO, but most are unaffiliated and independent. 

Pressure Group Techniques.—The men and women who represent or¬ 
ganized groups before the legislative and executive branches of government 
are known as legislative agents, advocates, counsels, lobbyists, or executive 
secretaries. Popularly they are known as lobbyists. Many come to this 
work after serving as members of Congress or as attaches or as holders of 
other public offices; a large proportion come from practicing law, which 
combines easily with the work of a legislative agent. Nearly all groups and 
their representatives are bipartisan in their approach, seeking support 
from all public officers, regardless of party affiliation. 

Techniques of interest groups and lobbyists vary considerably, but most 
legislative pressure techniques can be classed under one of four headings: 
informational, social, propaganda, and campaign. Informational services 
may begin with the preparation of proposed legislation by attorneys for 
the interest group. After a legislator who will introduce the bill has been 
found, he is furnished with information about the matter. Group pro¬ 
ponents present arguments for their side of the question when the bill is 
before committee, then present to all legislators literature and data in sup¬ 
port of it. It must be borne in mind that special-interest groups oppose 
more measures than they support. 

The social front is cared for by cultivating the personal acquaintance of 
as many legislators as possible, particularly of those strategically placed 



206 


THE AMERICAN FEDERAL GOVERNMENT 


on the committees with which the lobbyist is most likely to deal. This 
cultivation may involve any sort of entertainment such as dinners, parties, 
and the like. Propaganda activities call for many kinds of publicity to 
influence public opinion, through mail appeals, radio talks, newspaper 
stories, and advertisements. The purpose often is to stimulate interested 
persons or group members to bring pressure to bear upon a legislator whose 
support is needed. The individual may be encouraged to telegraph, or 
write, or call upon the legislator, in an endeavor to win him over to the 
group’s point of view. 

Behind the other activities often lie a number of campaign activities. 
Groups in politics on other than a sporadic basis commonly find it advisable 
to survey the legislative field before the need of support becomes pressing. 
The legislator wants help at election time. The campaign period is the 
logical one in which to sound out the candidates and get them committed 
to a favorable point of view if possible. This sounding out may be done 
in writing, as in the answers to a questionnaire, or it may be done through 
a verbal promise, preferably given in a public meeting. If the candidate 
is favorable, the organization may endorse him openly, or it may prefer to 
send the word along to membership under cover. In any case, financial 
support of the candidate may reinforce the memory of the would-be official, 
and a campaign contribution from the group or from individuals connected 
with the group is valuable for this purpose. Some groups contribute to 
more than one candidate for an office, in order to ensure that they will 
have influence with the winner, whoever he may be. 1 

Although strict regulation of the lobby has been demanded repeatedly, 
Congress imposed no general controls until the Congressional Reform Act 
of 1946, which requires lobbyists to register and file statements of expendi¬ 
tures made to influence legislation. 2 Registration laws are unlikely to be 
very effective, but they do, if enforced, bring pressure groups out into the 
open, a convenience to the legislators and the press. With campaign ex¬ 
penditures, however, the most effective restriction is an occasional legisla¬ 
tive investigation. 

Pressure Politics and Democracy.—Pressure politics constitutes a very 
important element in American government. The power of pressure 
groups is demonstrated not only before Congress and state legislatures, but 
also in administrative agencies and in the several mediums of mass com¬ 
munication that have so much role in the formation of public opinion. 

*In addition to the works previously cited (Herring, Odegard, Childs, Blaisdell, 
Schattschneider), techniques of lobbyists are dealt with in Belle Zeller, Pressure Politics 
in New York (New York: Prentice-Hall, 1937), and Dayton D. McKean, Pressures on 
the Legislature of New Jersey (New York: Columbia University Press, 1938). 

2 For an excellent study of the 1946 act and experience under it during the initial 
months of operation, see Belle Zeller, “The Federal Regulation of Lobbying Act,” 
American Political Science Review , vol. 42 (April, 1948), pp. 239-271. 
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On the whole, the activities of special-interest groups probably do more 
good than harm. Group representation provides a valuable supplement 
to the usual form of legislative representation and makes possible direct 
expression of points of view by those most directly affected by a proposed 
line of action. 

On the other hand, serious abuses have developed. Some of these can 
be corrected by carefully drawn and enforced corrupt-practices legislation, 
but others pose such complex problems that only general solutions can be 
proposed. The most serious consequence of pressure-group preponderance 
is that general or national interests of the great masses of people are subor¬ 
dinated to the special interests of articulate and well-organized minorities. 
The consumer, for example, often has a completely inadequate voice in the 
determination of public policy because he has no powerful organization 
that can compete with farm, labor, and business groups. All Americans 
are consumers, but their interests as producers often outweigh consumer 
interests. An individual’s own immediate selfish interests may appear to 
be served by a 50 per cent price increase in the product he is making, yet 
that price increase may be disadvantageous to users of that product all 
over the country. Since the consumers have no effective organization, 
their protests may not be heard at all. 

General or national interests, as opposed to special-group interests, may 
receive support through (1) coalitions of groups, in opposition to the selfish 
demands of one group, (2) restoration of party responsibility and discipline 
in national affairs, and (3) development of a strong consumers’ cooperative 
movement . The first method operates occasionally when labor and agri¬ 
culture team up to forestall a tax policy demanded by business, or labor 
and business work together to defeat a farm subsidy plan, or business and 
agriculture jointly oppose wage demands by labor. The other methods 
will be discussed in subsequent chapters. 
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Chapter 10 

POLITICAL PARTIES 

I often think it's comical—Fal, lal, la! 

How Nature always does contrive—Fal, lal, lal 
That every boy and every gal 
That's born into the world alive 
Is either a little Liberal 
Or else a little Conservative! 

Fal, lal, la! 

Gilbert and Sullivan, Iolanthe. 

There is no essential difference between the Republican and Democratic 
parties as regards principles. They are like two hogs, one a large fellow with 
both feet in the trough, the other a lean, restless brute doing his best to get 
an opening for himself. The trough represents the ultimate consumer. 

David Starr Jordan, “Taking Politics Out of Politics." 1 

GENERAL ASPECTS 

Nature of the Political Party.—A political party is an organization of 
voters adhering to common principles and seeking power to control the 
government. In the United States, the Republican and Democratic parties 
frequently appear to support similar principles. Over much of American 
history the two major parties have resembled each other to an unusual 
extent, the resemblance forcing people to the conclusion that our parties 
were rival vote-catching arrangements manipulated by professional poli¬ 
ticians seeking the spoils of office. Certainly under the two-party system 
parties have platforms and principles that are extremely general in nature, 
for an enormous amount of compromising must be done in framing them. 

People encounter much difficulty in distinguishing between a political 
party and a pressure group. A vast organization like the Townsend 
movement of the 1930*8 appears at first blush to have all the characteristics 
of a political party. Indeed, a Townsend party appeared in several states, 
but the group proper has confined its political efforts to lobbying and to the 
support of or opposition to candidates of the regular parties. The primary 
difference between party and pressure groups is found in the essential aim: 
parties seek largely to capture offices; pressure groups aim mainly to 
influence policies. 

Neither major American party has a definite membership. Persons 
may be considered members of a political party because they register as 

1 An address to a Stanford University assembly, Apr, 20, 1910, quoted in San Fran¬ 
cisco Bulletin , Apr. 21, 1910. 
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members, think themselves to be members, or contribute money and hold 
a membership card. The first two are the most common forms of affilia¬ 
tion; the last is limited to small parties of the “left wing.” 

Factors in Party Allegiance. —It is interesting to speculate on how an 
individual's party affiliation is determined, how one chooses sides in the 
game of party politics. Exact data on this subject are scarce, but some 
surveys that have been made shed light on certain of its aspects. The first, 
and perhaps the most important, determinant is family tradition. Roughly 
75 per cent of all voters take the party of their parents . 1 This political 
ancestor worship is evidenced by the common expression, “My family is 
a Republican family," or “We have been Democrats for a hundred years.” 
Because many other factors are influenced by family—economic status, reli¬ 
gion, section of residence—this factor assumes an extraordinary importance. 

Economic position ranks second in influence on party bias. No general 
rule applies to all periods, but recently there has been an increasing tend¬ 
ency for the well-to-do to vote Republican and for the less fortunate to vote 
Democratic. National origin plays a role too, for descendants of northern 
Europeans tend to the Republican part 3 % while those of southern and 
eastern Europeans prefer the Democratic party. This choice is probably 
connected with the economic role of each. Religious connections appear 
to play little part in pushing adherents into one party rather than the other, 
but it is an interesting fact that, the Republican party is much more strongly 
Protestant than is the Democratic. Sectionalism, or geographic influence, 
is decisive in many cases and in certain parts of the country. In the South 
nearly everyone is Democratic; in Maine and Vermont the Republican 
majority is large. 

The Two-party System. —The two-party system exists in the United 
States, Great Britain, and some of the British dominions. Various expla¬ 
nations for it have been offered. First, some say that, the peoples of the 
English-speaking countries are less doctrinaire and more inclined to com¬ 
promise. Second, fewer problems of race, nationality, and religion faction- 
alize the people than in the countries of continental Europe. Third, the 
early English two-party system was transplanted in the Colonial era and 
has been perpetuated. Fourth, the two-party plan is produced by the 
operation of the American voting systems, especially the electoral college 
and the single-member district plan of electing legislative representatives. 
This fourth point requires elaboration. The importance of the presidency 
is so great that a third party secures adherents only with greatest difficulty, 

1 Charles F. Merriam and Harold F. Gosnell, The American Party System (New 
York: Macmillan, 4th ed., 1949), p. 141, declared the number of hereditary voters runs 
from 65 to 85 per cent, averaging about 75 per cent. This figure was confirmed in a 
study made during 1938-1939 in the Middle Atlantic states. The full results are in the 
possession of Dr. McHenry. 
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for “band-wagon” sentiment argues against “losing your vote” by sup¬ 
porting other than one of the two major parties. It is also true that the 
electoral-college method of electing the President would be very undemo¬ 
cratic if a strong third party should emerge. If no majority is won in the 
electoral college, the election of the Chief Executive is thrown to the House 
of Representatives, which must select from the highest three, each state 
casting one vote. 

The single-member district scheme of electing legislative representatives 
also discourages the development of minor parties. It tends to magnify 
the strength of the leading party, yielding a proportion of legislative seats 
far above the proportion of popular votes received. For example, a party 
polling 52 per cent of the popular vote cast for representatives in Congress 
may receive 75 per cent of the seats, not only depriving the major opposition 
party of representation strictly proportionate to its voting strength, but 
usually eliminating minor parties almost completely. 1 

The consequences of the two-party system are extremely important. 
First, it usually produces a situation in which one party actually has the 
power to govern. Under the parliamentary plan, the two-party scheme 
nearly always provides one party with a mandate from the electorate and 
a majority in the legislative body strong enough to carry out the mandate. 
Under the presidential plan, the separation of powers occasionally may lead 
to deadlock between executive and legislative branches, but normally it 
results in a situation where the President has a congressional majority of 
his own party. In spite of the theoretical advantages of proportional 
representation (PR), 2 support has declined in the years of crisis, because 
of a new recognition that producing the power to govern through a roughly 
democratic means is superior to representing all the elements in the body 
politic exactly in proportion to their strength in the electorate. 

Second, major parties under the two-party system become moderate, 
compromising bodies, highly irritating to those who demand sharp defini¬ 
tions of party policy. Each party is faced with the task of attracting to the 
party standards an aggregation of interests strong enough to win power. 
Because each major party is at all times either the government or the 
opposition (alternative government), it is held close to realities and can 
ill afford to make irresponsible policy declarations. 

Although there are some who would exchange the two-party plan for a 
multiparty scheme, the disadvantages of having many parties of strength 
would be very great under our form of government. The multiparty 

1 Elmer E. Schattschneider, Party Government (New York: Rinehart., 1942), pp. 77- 
78, compiled the United States House of Representatives membership by parties over 
40 years and found that minor parties elected slightly more than 1 per cent of the mem¬ 
bership. 

2 See p. 246. 
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system produces instability, confuses the electorate with a multitude of 
alternatives, represents local groups and factions on a national scale, 
diffuses responsibility for action and inaction; it would make continued 
functioning of the electoral college virtually impossible. 1 

Third Parties. —Third parties have come and gone, but over a period 
of 150 years none except the Republican party has ever gained sufficient 
strength to displace an existing major party. Several times minor party 
candidates for the presidency have polled sufficient votes to hold the 
balance of power between the two majors, but they have been unable to 
keep their separate identity or strength for long. Since the Civil War 
third parties have made respectable showings on six occasions. 2 The 
Populists polled over one million votes in 1892; so did both Wallace, Pro¬ 
gressive, and Thurmond, States' Rights, in 1948. Eugene Debs, Socialist 
candidate for the presidency, secured nearly a million votes both in 1912 
and in 1920. With Theodore Roosevelt as a standard-bearer, the Progres¬ 
sives of 1912 polled over 4 million votes, exceeding the vote for President 
Taft, the official Republican candidate. The most recent great revolt 
came in 1924 when Robert M. La Follette, Progressive candidate, polled 
A x /2 million votes for the presidency. 

Third parties in American politics have played the role of innovators 
of policy, not of holders of office. The old parties have not hesitated to 
take plank after plank from Populists, Greenbackers, Socialists, and Pro¬ 
gressives and install them in their own platforms. Much of what the 
left-wing parties advocated two or three decades ago may be found in the 
Democratic and Republican platforms of today. Those who participate 
in third-party movements may themselves never enjoy the fruits of office, 
but they may see the policies for which they worked become law of the 
land under old-party auspices. Yet the similarity of the two old parties 
is so great that many persons argue that a recasting of the party system is 
needed. One party, they say, should become a genuine conservative 

1 The case against the two-party system is stated in William MacDonald, A New 
Constitution for a New America (New York: Huebsch, 1021), p. 145, who declares: “The 
two-party system, by its inevitable tendency to eliminate all grounds of difference save 
one, and that not necessarily the most vital, forces public opinion into a characterless 
mold of composite compromise, and by repressing dissent represses also the growth of 
intelligent opinion and strengthens the power of the political machine.” An earlier 
critic was Josephus N. Larned, “Criticism of Two-party Politics,” Atlantic Monthly , 
vol. 107 (1911), pp. 289-300, who found both parties controlled by “irresistible leagues” 
of self-seekers and office seekers. 

* Leading sources on third parties arc Nathan Fine, Labor and Fanner Parties in the 
United States , 1828-1928 (New York: Rand School, 1928); Fred E. Haynes, Third 
Party Movements since the Civil War (Iowa City: State Historical Society of Iowa, 1916), 
and Social Politics in the United States (Boston: Houghton, 1924); John D. Hicks, The 
Populist Revolt (Minneapolis: University of Minnesota Press, 1931); William Hesseltine, 
The Rise and Fall of Third Parties . . . (Washington: Public Affairs Press, 1948). 



214 


THE AMERICAN FEDERAL GOVERNMENT 


party, and the other the party of progressive reform. Fifteen years ago 
it was thought that the Democratic party might die, and a farmer-labor 
or progressive party arise to replace it. Since the New Deal era, however, 
much attention has been given to the tendency for progressives to con¬ 
centrate in the Democratic party, and for the Republican party to become 
the organ of conservatism. This division will be far from sharp, however, 
until the “solid South” is broken up and divides along natural party lines, 
and progressive elements of the Republican party are enticed or smoked 
out. At the moment there appears to be little evidence of either of these 
developments. 

History of American Parties. —The Democratic party is a venerable 
body, nearly a century and a half old. It took form during Washington’s 
administration, under the leadership of Jefferson, who was an exponent of 
strict construction. Known under various names, including Antifederalist, 
Republican, Democratic Republican, and Democratic, the party has shown 
enormous ability to survive under the most difficult of circumstances. 
Early in history it took a stand against high tariffs and enlisted the support 
of small farmers of the West and of urban workers of the East. After the 
extinction of the Federalist party around 1816, the party enjoyed a period 
of noncompetition in the political field. Substantial opposition generated 
in the Jacksonian era, however, and the party, now labeled Democratic, 
soon faced a formidable Whig opponent. Although the Civil War made of 
the Democratic party a minority group for decades, the party rebounded 
with vigor in Congress and captured the presidency twice with Cleveland, 
twice with Wilson, and four times with Franklin D. Roosevelt. 

The Republican party of today is the successor of two earlier major 
parties. The Federalist party, led by Hamilton, emerged during Washing¬ 
ton’s administration as the champion of strong national government. It 
expired after making tactical errors during the War of 1812. When opposi¬ 
tion crystallized against Jackson, it called itself National Republican, then 
Whig. In 1856 a new party, calling itself Republican, strode upon the 
scene, nominated John C. Fr&mont as presidential candidate, and took a 
strong stand on the slavery issue. Its victory in 1860 with Lincoln pre¬ 
cipitated the Civil War, the results of which secured Republican predom¬ 
inance in national politics for the greater part of the period since then. 
Over the years it has stood for high tariffs, strong national government, 
“hard” money, and conservatism; yet it has had room for trust busting 
and Theodore Roosevelt progressivism. 1 

1 There are maoy histories of American parties, including Charles A. Beard, American 
Party Battle (New York: Macmillan, 1913); Wilfred E. Binkley, Political Parties: Their 
Natural History (New York: Knopf, 1942); Frank R. Kent, The Democratic Party , a 
History (New York: Century, 1928); William S. Myers, The Republican Party (New 
York: Century, 1928); Edgar E. Robinson, Evolution of American Political Parlies (New 
York: Harcourt, 1924). 
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Source: Irom Franklin L. Burdette, Political Partus: An American Way (Indianapolis and New lork: Natioi 
Education in American Citizenship and the Public Affairs Committee, Inc*., 1946), pp. 16-17. 
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Functions of Parties. —Parties perform certain necessary services in the 
governing process. Government without parties is possible, a number of 
states have made some offices nonpartisan by law and appear to conduct 
public affairs satisfactorily. In the great majority of cases, however, the 
political party is regarded as a necessity for free government. 

The first function of a party is to canalize and crystallize opinion, to 
narrow the policy alternatives before the voters, to compromise diverse 
views of individuals, groups, and sections. This function, as shown in 
the previous chapter, is exceedingly important to the democratic political 
process. Individuals and pressure groups ordinarily cannot reduce the 
number of possibilities for action before federal or state public officers in 
such a way that there is general public understanding of the issues. A 
second service is similar; parties act as brokers of candidates for office. By 
selecting and promoting them, the parties narrow candidate alternatives 
before the electorate. 

Parties also do much to educate and to interest voters in politics. They 
maintain elaborate publicity facilities. Great party leaders stimulate 
enthusiasm and interest in public affairs. Parties also do work in the field 
of naturalization of immigrants, once an important function of great urban 
party organizations. 

Another group of services centers around party responsibility. If the 
control of government is achieved by a certain party, the electorate is 
entitled to hold that party accountable for its stewardship in office. This 
responsibility is very imperfectly realized in many states, but a rough 
measure of justice is done. The minority has no less responsibility than 
the majority, for the task is to expose the weaknesses of the majority, to 
furnish criticisms of the party in power. 

Government in the United States is complicated both by the distribution 
of powers between the nation and the states, and by the separation of power 
into legislative, executive, and judicial. Parties correct this diffusion of 
governmental authority in part by providing somewhat compatible groups 
of officeholders. 

Under the American system of government, parties also serve to make 
the electoral-college plan work. With only two parties, one candidate 
nearly always secures the necessary majority. Without parties, or even 
with the multiparty system, most elections would be thrown to the House 
of Representatives. 

Finally, the political party often performs a social and humanitarian 
function. Parties and their auxiliaries hold bazaars, whists, dances, 
picnics; such events add to the enjoyment of the participants and to the 
political consciousness of a community. In areas where the political 
party is thoroughly organized, it plays an important role in humanizing 
big government. The party leader in the precinct or ward is an interpreter 
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of the individual’s needs and desires to public officials and, vice versa, the 
policies and structure of government are explained to the citizen by his local 
party leader. Although such services sometimes extend into the field of 
special favors granted to the faithful and withheld from others, a great 
deal of legitimate aid may be rendered by a party. 


PARTY ORGANIZATION 

Party organization has two distinct parts, but interconnections are 
frequent and one is hard to describe without the other. The permanent 
organization includes the tiers of party committees that reach from bottom 
to top of the party hierarchy. The periodic organization consists of party 


PERMANENT PARTY ORGANIZATION IN U.5.A. 








125,000 PRECINCT COMMITTEES 



primaries and conventions, meeting annually or less frequently and decid¬ 
ing highly important questions concerning party structure. The periodic 
organization will be dealt with in some detail in the next chapter. Primary 
emphasis here will be placed upon the permanent organization, but brief 
references will be made to conventions and primaries. 

Local Organization.—The precinct, or polling district, is the basic unit 
in party organization. Its size depends upon population density and 
number of voters election officials can handle conveniently. Between 100 
and 500 voters are included in the average precinct. Around 125,000 
precincts exist in the United States; of these perhaps 100,000 have definite 
party organizations active in them. The chairman or executive of the 
party precinct unit is responsible for the party’s direct contacts with voters 
in their home districts and provides the personal services in exchange for 
which people of the precinct may be willing to cast their ballots. 

The ward committee is usually the next level of party organization in an 
urban community. A ward is a district from which city councilmen are 
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elected. This party committee coordinates the work of precinct units 
and deals with local political problems, especially with municipal-council 
politics. A city committee oversees the ward and precinct levels and 
gives particular attention to municipal problems and offices. Township 
or village committees exist in rural areas to bring together precinct repre¬ 
sentatives and to plan party activities in relation to local governments. 

County Committees. —County central committees coordinate the work 
of all lesser bodies, act on matters affecting county government, and deal 
in important matters with state central committees. There are over 3,000 
counties in the country, and virtually all are organized by one or both 
parties. 

District party organizations in considerable number stand between the 
state and local levels. They are set up in state senatorial, state repre¬ 
sentative, congressional, and state judicial districts. Naturally, their po¬ 
sition in the party structure varies considerably from state to state and 
from urban to rural area. 

State Central Committees. —The state central committees oversee all 
party machinery in the state, direct campaigns for state offices, for United 
States senatorships, and for state efforts in behalf of the national party 
tickets. State committeemen are chosen in a variety of ways, by election 
or by appointment, and represent legislative districts, counties, or some 
other subdivision. Most of the state committees are not assigned signifi¬ 
cant powers, but a few may decide whether the party shall use the conven¬ 
tion or primary nominating method. They range in number of members 
from a handful in some states to 678 in California. The large committees 
in practice delegate powers and duties to an executive group, which makes 
the effective decisions. Some state committees are given authority to 
fill vacancies that occur after convention or primary among the party 
nominees for offices. Occasionally the chairman of the state central com¬ 
mittee is a political figure of importance; perhaps more commonly he is 
front for a stronger man or group in the background. 

The National Committee. —The national committee stands at the head 
of permanent party organization in the country. It is composed of one 
man and one woman from each state and territory; a total of the members, 
over one hundred for each party, most commonly are chosen by state' 
delegations to national party conventions, but some states require that 
they be selected in state convention or committee, or elected in direct 
primary elections. Nominally, the power of the national committee is 
great, but increasingly in recent years it has confined its work to ratify¬ 
ing the presidential nominee’s choice for chairman, to electing other 
officers, and to planning the national convention. There is little signifi¬ 
cant difference between the Republican and Democratic practice in this 
regard. 
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By long usage the national chairman is selected by the presidential 
nominee and formally elected by the committee. He becomes party 
campaign manager and directs national headquarters. An executive com¬ 
mittee, chosen by the chairman, is delegated most of the committee’s 
authority for the 3 years between national campaign periods. Under the 
control of the national chairman, the central office is manned with workers 
doing research, advertising, publicity, money raising; others do “stratified 
electioneering,” appealing to special groups of voters, such as women, 
veterans, Negroes, farmers, laborers, and foreign-born. Both parties keep 
some bureaus, especially publicity, open year in and year out. The 
effective work of Charles Michelson, Democratic publicity chief, is cred¬ 
ited with contributing largely to public hostility toward the Hoover admin¬ 
istration between 1930 and 1932. 

In each state the national committeeman and committeewoman handle 
liaison work with the state organization and help to direct patronage 
matters when their party holds the presidency. 

Campaign Committees.—The Senatorial Campaign Committee and the 
Congressional Campaign Committee are maintained by each party to direct 
campaign efforts in behalf of party aspirants for national legislative posts. 
Separate bodies were established to prevent campaigning from falling 
wholly into executive hands. The Republicans originated the plan, form¬ 
ing a joint body in 1866 during the struggle between President Johnson 
and the congressional leaders. Subsequently the body split into separate 
groups for Senate and House. The Republican Senatorial Campaign 
Committee of today is composed of seven members chosen for 2-year terms 
by the Republican caucus of the Senate. The Republican Congressional 
Campaign Committee is composed of one Representative from each state 
having a Republican in the House; selection is made by the state congres¬ 
sional delegation. The Democratic arrangements are nearly the same. 

These campaign committees function chiefly during campaigns. The 
task of each is to secure the reelection of old and the election of new party 
members to House and Senate. Each group attempts to maintain a small 
staff on a permanent basis. Since none has demonstrated much inde¬ 
pendent money-raising ability, each has relied for support mainly upon the 
party national committee. They compile the voting records of sitting 
members, analyze political possibilities in the various states and districts, 
and do other things to prepare for congressional elections. 

Party Finances.—Money is of key importance in American politics. An 
enormous amount must be spent to reach the largest participating demo¬ 
cratic electorate in the world. Public inertia is high, and it takes much to 
break it down and secure political activity. The general use of the direct 
primary doubles the number of eleqtions that must be fought. Elective 
offices are very numerous. Terms of public officers are relatively short. 
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PRESIDENTIAL CAMPAIGN FUNDS, 1944* 


A. EXPENDITURES OF NATIONAL COMMITTEES 

DEMOCRATIC 
REPUBLICAN 

B. EXPENDITURES OF OTHER ORGANIZATIONS 

I. FAVORING DEMOCRATS 



C. 1.0. POLITICAL ACTION COMMITTEE 
NATIONAL CITIZENS P.A.C. 

DEMOCRATIC CAMPAIGN COMMITTEE OF PHILADELPHIA 
ONE THOUSAND CLUB 

int'l ladies'garment workers union campaign committee 
BUSINESS MEN FOR ROOSEVELT 
HOLLYWOOD DEMOCRATIC COMMITTEE 
NATIONAL INDEPENDENT COMMITTEE FOR ROOSEVELT AND TRUMAN 
INDEPENDENT VOTERS COMMITTEE OF THE ARTS AND SCIENCES 
ROOSEVELT CAMPAIGN COMMITTEE 
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The principal federal law governing money in elections is the Corrupt 
Practices Act of 1925, as amended subsequently. One purpose of the law 
is to give publicity to campaign funds. Financial statements must be 
filed with the clerk of the House of Representatives by political committees 
and by candidates for federal offices. The law also sets an alternative 


ECONOMIC INTERESTS OF CONTRIBUTORS TO CAMPAI6N FUNDS* 

(In amounts contributed to National Committees, One 
Thousand Club,and United Republican Finance 
Committee of Metropolitan New York, 1944) 



GROUP 
BANKING, FINANCE 
IRON AND STEEL 
AUTOS.AIRCRAFT 
FOOD PRODUCTS 
CHEMICALS 
CLOTHING 

OTHER MANUFACTURERS 
BREWERS, BEVERAGES 
OIL 

MINING 

PUBLIC UTILITIES 

MERCHANTS 

CONTRACTORS 

REALESTATE 

INSURANCE 

PUBLISHERS,RADIO ADVERTISING 
AMUSEMENTS, ARTS 
PROFESSIONS 
OFFICEHOLDERS 
OTHER GROUPS 



* These data drawn from Louise Overacker, "Presidential Campaign Funds, 1944, 
American Political Science Review, vol. 39, (October 1945), pp. 916 


limit on expenditures of either (1) a flat maximum of $10,000 by a candidate 
for senator and $2,500 for representative, or (2) at 3 cents per vote cast 
up to a $25,000 maximum for senator and $5,000 for representative. 
After a court decision indicating that Congress lacked power to regulate 
primaries, Congress gave up all control over the nominating process, but 
a recent court decision appears to permit primary regulation. 1 The Hatch 

1 Newberry v. United States, 256 U.S. 232 (1921), was the adverse decision; United 
States v. Classic, 313 U.S. 299 (1941), was the favorable one. 
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Nonpartisanship. —Shortly after the turn of the century, criticisms of 
political parties were so violent that one of the progressive reforms proposed 
in many states was the outright abolition of parties. It was argued that, 
especially in local government, the issues had little relation to national 
party alignment, and that there was no Republican or Democratic way to 
pave a street. This was answered with the assertion that the vital local 
problems are connected with state and national issues, and that the political 
party performs functions without which a big democracy cannot exist. 

In practice, the elimination of parties from state and local affairs by 
legislation has produced disappointing results. In some instances the 
parties have continued to exist without recognition on the ballot, as in the 
Minnesota legislature. In most cases, however, parties cut out of local 
affairs have withered on what was left of the vine; they have been so 
weakened by the severance of roots from local politics that they have had 
to live from year to year on the plasma of national-election activity. 
Denied the leadership of his party, the urban voter in a nonpartisan election 
is often completely at sea and without knowledge on the stands of candi¬ 
dates on public issues. Politics degenerates into irresponsibility, with 
interests, groups, and individuals striving for power and influence. 

Seeking to rid themselves of the evils of the party system, reformers 
abolished the system itself, expecting to see the evils expire too. Actually, 
however, spoils and corruption continued, and the voter no longer had a 
clear alternative to accepting the officeholders in control. Instead, he was 
forced to grope through the long ballot, searching, often in vain, for a clue 
on how to vote. Deploring the trend toward nonpartisanship in local 
government, the late Edward M. Sait declared: 

Very soon there would be no parties anywhere in the United States, if they were 
left floating in the air without any local base. National organization depends 
ultimately upon precinct organization. The conduct of national campaigns de¬ 
pends upon continuous experience in fighting local campaigns. Democracy cannot 
live without parties and parties cannot live in the stratosphere. 1 

On the other hand, most authorities on local government favor non- 
partisanship for municipal and county elections. Since most local jurisdic¬ 
tions that have abolished party designations are unlikely to return to 
partisanship, the party organization must be strengthened by other means. 
While the detailed steps toward restoring parties will vary from state to 
state, attention might be given to election of precinct leaders, to pre¬ 
primary conferences, and to rigid party affiliation tests for candidates for 
state and congressional offices. 

1 Edward M. Sait, American Parties and Elections (New York: Appleton-Ceutury, 
1942), p. 242. Copyrighted by the publisher; quoted by permission. 
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TEXT-FILM 

The following McGraw-Hill 35mm silent filmstrip is recommended for use with 
Chaps. 10 and 11 of this text. 

Political Parties and Elections. The role of the individual, political party, 
and public opinion in nominations and elections. The right to vote; various 
forms of the ballot. 





Chapter 11 

SUFFRAGE, NOMINATIONS, AND ELECTIONS 

Independently of all these considerations, it is a personal injustice to with¬ 
hold from any one, unless for the prevention of greater evils, the ordinary 
privilege of having his voice reckoned in the disposal of affairs in which he 
has the same interest as other people. If he is compelled to pay, if he may be 
compelled to fight, if he is required implicitly to obey, he should be legally 
entitled to be told what for; to have his consent asked, and his opinion counted 
at its worth, though not at more than its worth. 

John Stuart Mill, Utilitarianism , Liberty 
and Representative Government J 


THE RIGHT TO VOTE 

Federal Requirements. —Matters pertaining to suffrage are regulated 
chiefly by the states. Four federal requirements are set forth in the Consti¬ 
tution. (1) Those people permitted to vote for the most numerous branch 
of the state legislature are allowed in each state to participate also in 
elections of federal officers. (2) The Fourteenth Amendment establishes a 
penalty (reduction of congressional representation) that might be invoked 
by Congress against any state that disfranchised a proportion of its adult 
male population, but this penalty has never been applied. (3) The 
Fifteenth Amendment forbids states to deny or to abridge the right to vote 
on account of race, color, or previous condition of servitude. (4) The 
Nineteenth Amendment prohibits discrimination because of sex. By these 
three amendments the amount of state discretion in suffrage matters has 
been reduced over the years, and the original reliance upon state definition 
of who might vote has been altered. 

State Prerequisites for Voting. 2 — 1 . One universal requirement for voting 
is citizenship. All states now insist that a person must be a full-fledged 
citizen of the United States before exercising the franchise. Several states 
formerly permitted aliens to vote if they had declared their intention to 
become citizens. 

2 . A minimum voting age of twenty-one long prevailed in all states, but 
in 1944 Georgia reduced its voting age to eighteen. During the Second 
World War the paradox involved in drafting young men of eighteen to fight 
for their country, yet denying them the vote until they were twenty-one 

1 (New York: Dutton, 1910), p. 279. First published in 1861. 

* Factual data are drawn from The Book of the States , 1948-1949, pp. 96-97. See 
current issue for latest information. 
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inspired a campaign in several states to reduce the voting age. Although 
only Georgia responded to the “vote at eighteen” movement, the return of 
decorated veterans of the war, including many officers, who are still too 
young to vote may stimulate action in other states. It has been argued 
that the eighteen to twenty-one group is as alert and as able to understand 
political issues as the age group seventy-five years and over, yet no one has 
suggested seriously that a maximum age for voting be established. If 
enfranchised in all states, the eighteen to twenty-one group would add 
approximately 8 million new voters to the American electorate. 

3. Another qualification imposed in all states is a requisite period of 
residence. Most states require that a person must have lived in the state 
for 1 year, but several of the North and East demand only 6 months' 
residence, and a handful of states in the deep South insist upon 2 years. 
There are also requirements of residence in counties and in precincts; the 
median is about 90 days in the county and 30 days in the polling district. 

4. Registration is almost uniformly required; only two states have no 
registration plans in operation, but several require only urban voters to sign 
up in advance. The purpose of registration is to prevent fraudulent 
voting. 1 It requires that voters be enrolled in advance of an election, and 
permits the inspection of the rolls by interested persons. A majority of 
the states have now adopted the permanent type of registration, under 
which a voter, once enrolled, remains on the rolls until he dies, moves, 
fails to vote in an important election, or otherwise disqualifies himself. A 
few states still retain the periodic system, which calls for a complete reregis¬ 
tration every year, 2 years, 4 years, or 6 years. Because periodic regis¬ 
tration is more expensive and more trouble for the public, it is generally 
considered inferior to permanent registration. 

5. The literacy test is employed in some form in nineteen states. In 
some states this test of ability to read and write is carefully administered; 
it represents a defense against an uninformed electorate and a proper 
barrier against fraud, for the votes of illiterates might be bought and 
delivered in the presence of their assisters. On the other hand, it is 
frequently used unfairly to disfranchise political enemies or Negroes. 

6. Many states disqualify various groups of persons from voting because 
of insanity, idiocy, feeble-mindedness, or conviction of a felony. 

7. Evidence of tax payment is still required in several states. In the 
early days of the republic, the right to vote was reserved carefully for those 
who held property. As the spirit of democracy spread, property qualifi¬ 
cations were lessened and repealed. Today only a few vestigial property 
qualifications remain, usually as alternatives for other requirements. 
Seven states, however, have retained poll taxes as prerequisites to voting. 

1 Joseph P. Harris, Registration of Voters in the United States (Washington: Brookings, 
1929) is the standard work on registration. 
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Because the poll tax has become one of the most controversial of questions 
concerning the right to vote, fuller examination is required. 

Poll Taxes under Fire. —Bitter controversy has been aroused by recent 
attempts to eliminate state poll taxes as prerequisites to voting in Alabama, 
Arkansas, Mississippi, South Carolina, Tennessee, Texas, and Virginia. 
They are head taxes of from one to two dollars on each adult (or each male) 
within specified age groups. In order to discourage poll-tax payment, 
usually no bills are sent out and little effort is made to collect; payments 
are often due far in advance of elections. Alabama has a cumulative tax; 
before a person can vote he must pay up delinquent taxes for each year 
missed between the ages of twenty-one and forty-five, a maximum of $36. 

The effect of the poll tax has been to disfranchise poor people, both white 
and Negro, in the poll-tax states. Partly because of the poll tax, partici¬ 
pation in elections is very low in the states using this device. In 1940 the 
eight states with poll taxes accounted for less than 6 per cent of the major 
party vote for presidential electors, although they had more than 18 per 
cent of the nation’s population. Critics of the poll tax have stressed the 
corrupting influence of this requirement for voting. The participating 
electorate is so small that vested interests or political machines may control 
elections by buying poll-tax receipts for a few hundred persons. The basic 
argument against the poll tax is that voting is a right that should not be 
abridged through lack of capacity to pay. 

Organizations 1 seeking t he elimination of the poll tax have concentrated 
their attack on three principal fronts. First, they have sought congres¬ 
sional legislation to abolish the poll tax in federal elections. First intro¬ 
duced in the House of Representatives in 1940, the bill would have out¬ 
lawed poll taxes as fostering pernicious political activities, under the power 
of Congress to control the “manner” of electing senators and representa¬ 
tives. In various forms it was reintroduced in the Seventy-seventh, 
Seventy-eighth, Seventy-ninth, Eightieth, and Eighty-first Congresses, 
and passed by the House of Representatives each time but it was ob¬ 
structed in the Senate through filibuster and threat of filibuster. Oppo¬ 
nents of the legislation charge that the bill is unconstitutional and invasive 
of state rights. Proponents cite eminent legal authorities who assert that 
the Federal government has adequate power to keep the states from 
denying the franchise to citizens on grounds of nonpayment of the poll tax, 
which is not a true “qualification.” 2 

l The leading ones are the National Committee to Abolish the Poll Tax, Washing¬ 
ton, D.C.; the Southern Electoral Reform League, with headquarters in Atlanta, Ga.; 
and the Southern Conference Educational Fund, with offices in New Orleans, La. The 
last-mentioned publishes a monthly journal, The Southern Patriot . 

2 The question of constitutionality is discussed at length in Senate Hearings. See 
United States Senate, Committee in the Judiciary, Hearings . . . on S. 1280 , 77th Cong., 



230 


THE AMERICAN FEDERAL GOVERNMENT 


SUFFRAGE IN POLL TAX STATES 



POTENTIAL VOTERS WHO VOTED IN 
THE 1944 PRESIDENTIAL ELECTIONS 


8 POLL TAX 
STATES?. 


1831 % 


40 NON-POLL 
TAX STATES... 68.74% 

•INCLUDING GEORGIA 


Participation in elections is much lower in poll-tax states than in other states. 
Source: To Secure These Rights (Washington: Government Printing Office, 1947), 
p. 38. 
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Second, Southern states are being urged to repeal their poll-tax laws. 
Four of them have removed the poll tax since the First World War: North 
Carolina in 1920, Louisiana in 1934, Florida in 1937, and Georgia in 1945. 
A fifth state, Tennessee, in 1943 repealed its poll-tax law by legislative 
action, but the state Supreme Court declared the repeal void because the 
law was “ constitutionally mandatory.” 1 The Georgia legislature, strongly 
urged by Governor Ellis Arnall, abolished the poll tax of that state in 1945, 
but it will require a constitutional amendment in each of the remaining 
poll-tax states to accomplish repeal. 

Third, court proceedings are being instituted to test the constitutionality 
of poll taxes in both state and federal courts. 

The White Primary. —The most recent and effective device developed 
by the Southern states to disfranchise colored people is the white primary. 
Since the Democratic party enjoys an almost unbroken supremacy in the 
states of the deep South, voting in the Democratic primary is far more 
important than voting in the general election. The earliest barriers to 
Negro participation in Democratic party affairs were erected by party 
rule. In 1923, however, the Texas legislature enacted a law forbidding 
Negro participation in Democratic primary elections. An El Paso Negro 
physician, denied the right to vote in the 1924 Democratic primary, brought 
suit in the courts and secured a decision from the United States Supreme 
Court declaring the Texas law a violation of the equal-protection clause of 
the Fourteenth Amendment. 2 Then the Texas legislature repealed the 
voided statute and substituted a provision that the executive committee 
of each party might prescribe the qualifications for party membership. 
After the Democratic party banned Negro participation by party rule, the 
validity of the delegation of this authority was tested in the courts. The 
Supreme Court again ruled that equal protection had been denied.* Subse¬ 
quently the state convention of the party limited the primary to white 
voters; since the party in Texas is a private association which conducts its 
own primaries, the Court held that it could exclude colored people without 
violation of equal protection. 4 Finally, this decision was reversed in 1944 

2d Sess. (Washington: Government Printing Office, 1942); and Hearings ... on HR 7, 
78th Cong., 1st Sess. (Washington: Government Printing Office, 1943). The issues 
were reviewed in United States House of Representatives, House Administration Com¬ 
mittee, Anti-poll Tax legislation, Hearings . . ., 80th Cong., 1st Sess. (Washington: 
Government Printing Office, 1947), and Senate Committee on Rules and Adminis¬ 
tration, Poll Tax, Hearings . . ., 80th Cong., 2nd Se6s. (Washington: Government 
Printing Office, 1948). 

1 Biggs v. Beeler, 173 S.W.2d 144, 946 (1943). On general problem see Henry N. 
Williams, “The Poll Tax and Constitutional Problems Involved in Its Repeal,” Univer¬ 
sity of Chicago Law Review, vol. 11 (February, 1944), pp. 177-183. 

2 Nixon t>. Herndon, 273 U.S. 536 (1927). 

* Nixon v. Condon, 286 U.S. 73 (1932). 

4 Grovey v . Townsend, 295 U.S. 45 (1935). 
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when the Supreme Court declared invalid the same rules of the Texas 
Democratic party that forbade Negro voting, on the ground that the Classic 
case fused general and primary elections into a single instrumentality. 1 
Despite this ruling, which voided all or virtually all the white primaries 
in the Southern states, few Negroes were permitted to vote in the 1944 
primaries of the South. South Carolina immediately undertook to repeal 
all statutory references to primaries, hoping thus to establish the wholly 
private character of the political party and its primary. The indications 
are that the white primary is far from abandoned. 

METHODS OF NOMINATING CANDIDATES 

Early Presidential Nominations.—No nominating methods were neces¬ 
sary in the first three presidential elections. Members of the electoral 
college considered themselves free agents but managed to agree without 
difficulty upon Washington twice and Adams once. The emergence of 
political parties by 1800 brought with it the necessity of some machinery 
for making the party’s choice. 

The congressional caucus emerged quite naturally to fill the need. Com¬ 
posed of the party’s senators and representatives in Congress, it was easy 
to convene and reasonably representative of party sentiment. The chief 
weakness of this scheme of nominating, however, was that it denied repre¬ 
sentation to states that had no congressmen of a particular party. In 1824, 
after the Federalist party had expired, the Democratic-Republicans in con¬ 
gressional caucus chose Crawford of Georgia; three other aspirants of the 
same party, Jackson, John Quincy Adams, and Clay, entered their candida¬ 
cies. The election was thrown to the House of Representatives, which 
chose Adams, and the congressional caucus was badly discredited. 

The national convention, composed of delegates from the various states, 
replaced the congressional caucus as a nominating body for the election of 
1832. The Antimasonic party first employed the device in 1831; both the 
new National Republicans and Jackson’s Democrats adopted this method 
which has been used since that time. 

National Party Conventions.—The national conventions have never been 
governed by federal law. For 20 years, between 1921 and 1941, the 
Supreme Court decision, Newberry v. United States, stood as a barrier to 
congressional attempts to regulate the nominating process. 2 A recent 
decision. United States v. Classic, appears to mark a reversal of the court’s 
attitude. 3 No attempt, however, has yet been made by Congress to utilize 

1 Smith v . Allwright, 321 U.S. 649 (1944). 

* 256 U.S. 232 (1921). Congress ceased attempting to legislate regarding spending 
in primary campaigns after this adverse decision. 

*313 U.S. 299 (1941). The Classic case concerned prosecution for frauds perpe¬ 
trated in a primary election. 
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this renewed power. The only legal control is exercised by the states, 
which by law may establish methods of selecting delegates as well as rules 
governing their conduct. 

When a convention will be held is determined largely by custom. 
Republicans meet around the middle of June, and Democrats about two 
weeks later. The precise date is set by the national committee. 

Where the convention will meet is decided by the national committee, 
but the decision rests upon several factors: 

1. Financial inducement is offered by various cities; in recent years 
around $200,000 has been paid by business people of the successful city to 
secure a major party convention. 

2. Strategic location of a city in a pivotal state or section is highly 
important, for each party hopes to arouse support in the region of the 
convention city. 

3. Facilities and accessibility, including hotel, restaurant, and transpor¬ 
tation services on an adequate scale and a mammoth meeting hall are 
necessary. 

Convention Representation and Delegates .—The basis of representation 
in national conventions traditionally has been two delegates for each senator 
and representative from each state. 1 Since 1916 the Republicans have 
reduced the representation of Southern states. At present this plan gives 
one district delegate from each congressional district that polls at least 
1,000 votes for a Republican candidate at the last election, plus one addi¬ 
tional delegate if the district gave the Republican candidate 10,000 or 
more votes, and four delegates (two for each senator) at large plus three 
additional delegates for each state that went Republican in the last presi¬ 
dential election or elected a Republican senator 2 years later. (Congress¬ 
men at large, if any, entitle the state to two more delegates.) For example, 
Michigan's representation in the 1948 Republican convention was figured as 
follows: 

17 One for each congressional district (all polled 1,000 or more Repub¬ 
lican votes) 

17 Additional because each district gave Republican candidates 10,000 
votes or more in 1944 or 1946 
4 At large (two for each senator) 

_3 Additional because Michigan elected a Republican senator in 1946 

41 Total 

1 As used here, delegate means vote in convention. In order to honor party big¬ 
wigs, the state organizations often send huge delegations to national conventions, each 
individual casting only a fraction of one vote. In the Democratic convention of 1940, 
one district in Mississippi sent 54 delegates to cast its two votes; each delegate had 

of a vote. That same convention adopted a rule, effective in 1944, that no dele¬ 
gate may have less than one-half vote. 
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In 1948 the Republican convention had a total voting strength of 1,094 
and in 1944, 1,058. In 1940 the Democrats yielded to Southern pressure 
and provided a modest bonus for states showing Democratic voting strength. 
Each state that goes Democratic in a presidential election is given two extra 
votes at large in the national* convention 4 years later. This new scheme 

The Presidential Primary 

Short Ballot for Delegates Indicating Preference: California 



California has long elected delegates to the party national conventions on an at-large 
basis. In the 1944 presidential primary the state eliminated from the ballot the names of 
the individual candidates for delegate and adopted a presidential primary t( ‘short ballot .' 9 
As shown above, only the names of the presidential aspirants appear on the ballot. 


went into effect for the 1944 convention and increased the total number of 
votes from 1,094 in 1940 to 1,176 in 1944 and to 1,234 in 1948. The state 
of Washington, for example, had its votes in the 1948 Democratic conven¬ 
tion computed as follows: 

12 Two for each congressional district 
4 At large (two for each senator) 

4 Bonus because state went Democratic in 1944 
20 Total 


Delegates are selected in two ways: 1 (1) state and district conventions or 
party committees, used in about three-fourths of the states, utilize state and 

1 A convenient compilation is that of Edwin A. Halsey, Manner of Selecting Delegatee 
to National Political Conventions with Information on States Holding Presidential Pri¬ 
maries (Washington: Government Printing Office, 1944). He reports that thirty-two 
states provided for the party convention method of selecting delegates, thirteen had 
presidential primaries, and three used a combination of the two. 
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congressional-district machinery to choose delegates and often to direct 
how they shall vote; (2) presidential primaries, used in approximately one- 
fourth of the states, involve choice directly by the electorate. The first 
method is regaining favor, largely because it is flexible and provides maxi¬ 
mum bargaining power for state interests. Two states use a combina¬ 
tion of the two. Two main forms of the presidential primary are these: 
(1) election of delegates, who may be pledged or unpledged, and (2) popular 

The Presidential Primary 

Long Ballot for Delegates Indicating Preference: Ohio 


OFFICIAL DEMOCRATIC BALLOT 
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Ohio has retained the long presidential primary ballot, listing the names of ail dele¬ 
gates, together with the first and second choices for President of each. Almost invariably 
Ohio delegates to national conventions are pledged to “ favorite sons ” who are not serious 
contenders for the presidential nomination. With the delegation pledged to an obscure 
“favorite son,” the best possible deal is made with one of the leading aspirants for the 
nomination at the convention. 

expression of preference among presidential aspirants. A few states pro¬ 
vide for both. The presidential primary is losing favor. Even in its 
heyday (1924 with 24 states) it was not a decisive force. Leading candi¬ 
dates ignore the primaries (as did Landon in 1936) or fail utterly in them 
(as did Hoover in 1928), yet secure the nomination without difficulty. A 
strong tendency is noted for states using the presidential primary to select 
delegates pledged to a “favorite son,” some man from the home state. 
Sometimes this tactic is employed in a serious attempt, to call the country’s 
attention to his talents, but more often it. is a subterfuge through which 
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THE PRESIDENTIAL PRIMARY 
Preference Vote and Election of Delegates: Pennsylvania 


Republican Primary Ballot 


cmr op imsBUBoa 


CMrtjr af ABffffcmy, State PnMyfVMdfc 
PHaur IUUmU* Twe.ty-UU D«j H April lUi 



Democratic Primary Ballot 

- Third PhOrtcf _ 

BOBOUCH OP ASTOfWALL 

CNrty rf ADctkrar. *C PMMytvula 

Prtaurr Breath* TwcatyOfth D»j «f April, 104 



These portions of 1944 Pennsylvania primary ballots illustrate several points regard¬ 
ing presidential primaries: (1) The voter is given an opportunity to vote for both his 
presidential preferences and his delegates to the convention. (2) Leading aspirants for 
the presidential nominations are reluctant to enter presidential primaries. Note espe¬ 
cially the absence from the Republican ballot of Wilikie, Dewey, Bricker, and Stassen—all 
of whom had their “ hats in the ring ” at the time. (3) The delegatcs-at-large are mainly 
persons of national prominence, especially those on the Democratic ballot. 
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a state delegation may remain quite free to shift to a likely candidate who 
gives assurances that he will reward the state properly. 

National Convention Procedure .—The order of business is much the same 
in both party gatherings. The national chairman calls the meeting to 
order. A temporary convention chairman is chosen and he gives the “ key¬ 
note” address. Committees of the convention are set up with one delegate 
from every state and territory on each committee. The credentials com¬ 
mittee determines which are the official delegates for the final roll call; 
occasionally there is a contest over the authenticity of a delegation’s cre¬ 
dentials, and control of this * committee may affect the choice of candi¬ 
date for the presidency. The committee on permanent organization 
brings in the slate of convention officers; its rejection may forecast a revolt 
against a leading presidential aspirant. A rules-and-order-of-business 

The Presidential Primary, 1944* 

A. MANDATORY PRIMARY STATES 


State Date of primary Type of primary 


California. May 16 Delegates elected; may lx* pledged. 

Illinois. Apr. 11 District delegates elected; preference vote; 

at-large chosen by convention. 

Maryland. May 1 Preference vote. 

Massachusetts. Apr. 25 Delegates elected; may be pledged. 

Nebraska. Apr. 11 Delegates elected; preference vote. 

New Hampshire. Mar. 14 Delegates elected; may be pledged. 

New Jersey. May 16 Delegates elected; may be pledged. 

New York.. . Mar. 28 District delegates elected; at-large chosen 

by convention. 

Ohio. May 9 Delegates elected; preference vote. 

Oregon. May 19 Delegates elected; preference vote. 

Pennsylvania. Apr. 25 Delegates elected; preference vote. 

South Dakota. May 2 Delegates elected; pledged. 

West Virginia. May 9 Delegates elected; preference vote. 

Wisconsin. Apr. 4 Delegates elected; preference vote. 


B. OPTIONAL PRIMARY OR CONVENTION STATES 


State Date of primary Type of primary 


Alabama. May 2 Delegates elected. 

Arkansas. Two months be- Preference vote. 

fore conventions. 

Florida. May 2 Delegates elected; preference vote. 

Georgia. July 4 Preference vote. 


* Adapted from United States Department of Commerce, Bureau of the Census, Elections Calendar 
for 1944 (Washington: Bureau of the Census, 1944), pp. 6-22. 
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committee proposes rules of procedure usually identical with those of 
previous conventions. Finally, the platform-and-resolutions committee 
drafts the party declaration of principles and policies. The report on the 
platform is often hotly debated, but usually the majority report is adopted. 

Choosing candidates for President and Vice-President comes as the final 
important action. The roll is called by states, and delegations place in 
nomination the favored aspirants; this place on the agenda is occasion for 
elaborate oratory by nominators and seconders. When all contenders for 
the nomination are before the convention, the first polling begins by states 
in alphabetical order. Often, especially in Republican conventions, some 
candidate secures the requisite majority on the first ballot. Sometimes 
conventions deadlock and many votes are required; the Democrats took 
103 ballots in 1924 before the warring Smith and McAdoo factions could 
agree on John W. Davis as a compromise candidate. 

Voting is done by states, but in Republican conventions delegates may 
be polled individually. The Democrats have a unit rule under which a 
majority of a state delegation may cast the full vote of a state (unless 
forbidden by that state’s law). In 1936 the Democrats abolished the 
companion two-thirds rule, though Southern Democrats clung to it as 
vital to the protection of the minority and as an assurance against party 
splits. Its repeal, and the retention of the unit rule, makes likely in future 
Democratic conventions quick victories for aspirants with plurality 
support. 

The vice-presidential contest may be decided by a number of considera¬ 
tions. The successful presidential aspirant may have traded support with 
another who receives the vice-presidential nomination (Garner in 1932). 
Or balance will be sought for the ticket by nominating one who contrasts 
with the presidential nominee in section, religion, personality, policy, and 
other attributes (Robinson in 1928). 

Reform of the National Convention .—The national convention is one of 
our most criticized political institutions. To make the all-important 
choices of who shall be major party nominees for the presidency, we have 
two aggregations of a thousand or more delegates, chosen by miscellaneous 
means unlikely to produce majority choice, and meeting in an atmosphere 
of colossal clowning and high-pressure methods, wholly unregulated by 
federal law. Woodrow Wilson, in his first annual message to the Congress 
in 1913, urged the enactment of legislation to provide primary elections so 
that voters could select nominees for the presidency without the inter¬ 
vention of nominating conventions. 1 He suggested that platforms be made 
by a new type of party convention composed of nominees for the Senate and 
House, national committeemen, and the presidential nominee. 

1 James D. Richardson (ed.), Messages and Papers of the Presidents (New York: 
Bureau of National Literature, 20 vols., 1897-1916), vol. 18, p. 7910. 
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Although the Congress took no action, the states moved rapidly to legis¬ 
late regarding the selection of delegates and the expression of preferences 
by the electorate. After the Newberry decision it was assumed for 20 years 
that Congress lacked power to regulate the nominating process. During 
this interim, presidential primary enthusiasm waned, and the old-fashioned 
national convention with state and district convention-selected delegates 
has returned to favor. Professor Overacker classifies proposals for a 
national presidential primary into three: (1) combine primary with exist¬ 
ing conventions; (2) have existing convention propose nominees but sub¬ 
mit to primary for ratification; (3) eliminate the convention and provide 
for direct nation-wide primary. 1 After examining the difficulties connected 
with each proposal, Overacker concludes that no plan is very promising. 

More drastic proposals are likely to attract the attention necessary to 
secure reform on a national basis. Restoration of the congressional caucus 
(perhaps with nominees for Senate and House instead of sitting members) 
would help bring the legislative and executive branches closer together and 
assure greater deliberation and dignity. The whole question of nominat¬ 
ing method may best be dealt with in connection with reform of the mode 
of election of the President. Of the several plans proposed, that of Wilson 
for a nation-wide direct primary might be most satisfactory, but it would 
require a preferential voting plan to assure majority choice. 

Nominations for Congressional and State Offices.—The development 
of nominating methods may be indicated chronologically. Self-announce¬ 
ment and selection by informal caucus was used in the early days. This 
gave way in turn to the legislative caucus, which was composed of partisans 
in legislative bodies. Criticisms of the unrepresentative character of the 
legislative caucus led to a modification called the “mixed” (mongrel) 
caucus, composed of legislators and some outside representatives. Gradu¬ 
ally this form was superseded by the delegate convention, set up especially 
to make nominations. The convention system later was denounced as 
unrepresentative and controlled by corrupt interests. It was replaced by 
the direct primary, in which party voters participate directly in the 
nominating process. 

The Convention System .—After 1910 the convention was replaced largely 
by the direct primary. Now the older method is in exclusive use in only 
one state, Connecticut, but it is in partial or optional operation in several 
others. Important use is made of the convention plan of nominating for 
some state-wide congressional and state offices in Indiana and New York. 
It is optional with the parties in several Southern states. Subordinate 
employment is made of conventions for framing party platforms in many 
other states. The usual pattern of the delegate convention calls for the 

1 Charles E. Merriam and Louise Overacker, Primary Elections (Chicago: University 
of Chicago Press, 1928), p. 191. 
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election of delegates by voters affiliated with the party, or by party groups 
and committees. The delegates meet in convention under a procedure 
not unlike that of a national convention. 

The state and local convention method of nominating party candidates, 
discredited during the reform movement of the first two decades of the 
century, is being restored to favor in the thinking of many students of 
government. The direct primary has not brought all the improvements 
predicted by those who claimed it to be a panacea for many ills. The 
direct primary, particularly the open form of it, makes possible the sudden 
capture of a party's nomination by a maverick group or colorful individual 
with no previous responsibility in the party. Far from removing the con¬ 
trol over the nominating process from bosses and machines, adoption of 
the primary in many states induced a sinister alliance of vested interests 
with newspapers. This combination succeeds in primaries because of 
public disinterest, disciplined machine vote, and blind following of news¬ 
paper endorsements. Restoration of the convention system for making 
nominations of candidates for state-wide offices may produce abler and 
more responsible leadership. A major party in New York, for example, 
can offer a nomination to a leading citizen, whereas an Illinois party rarely 
can avoid a wide-open primary fight that drives men of reputation from 
consideration. 

The Direct Primary .—The direct primary is the most widely adopted of 
all nominating schemes. It is now mandatory or optional with the parties 
in forty-seven states. Only Connecticut has no provision for this nominat¬ 
ing method. Party voters indicate on a direct-primary ballot which 
aspirants they prefer to have as their party's nominees for public office. 
Usually this is done through a publicly conducted poll with all the safe¬ 
guards of a general election. Most of the states use the “closed primary," 
which means that each voter may participate only in the nomination 
of candidates for the party with which he is registered or affiliated. The 
other type, “ open primary," is employed in nine states. 1 It allows the voter 
to decide at the voting place in which party's primary he wishes to vote. 

These who seek party nominations usually are required to file petitions 
signed by a certain number or percentage of voters. Some states require 
payment of a filing fee. In most states the individual obtaining the largest 
vote, even though no majority, receives the nomination of his party for 
office. Ten states, all Southern or border except Utah, seek to ensure a 
majority choice by holding a subsequent “ run-off" primary, in which the 
two leading contestants for each nomination vie for a majority vote. A 

l The open primary is sometimes called the “Wisconsin type.” It is used also in 
Idaho, Illinois, Indiana, Minnesota, Montana, South Dakota, Utah, and Vermont. 
Spencer D. Albright, The* American Ballot (Washington: American Council on Public 
Affairs, 1942), p. 119, and The Book of the State8 t 1948-1949 , p. 92. 
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PRIMARY ELECTION BALLOTS 
The Open Primary: Wisconsin 



Under Wisconsin's open primary scheme, each voter receives all ballots. In 1944 
these four ballots were stapled together. The voter took ail four to the polling booth, 
marked the one of his choice. Both marked and unmarked ballots are deposited in bal¬ 
lot boxes in order to assure secrecy. 


The Closed Primary: New Jersey 



In New Jersey, as in other closed primary states, the voter is permitted to participate 
only in primary of the party with which he is registered or affiliated. Although in most 
northern and western states primary elections are conducted by public election officials. 
Republicans are given only Republican ballots and Democrats only Democratic. 
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few states, notably California, permit an aspirant to enter the primaries 
of more than one party. This is called “cross” or “double” filing. Cali¬ 
fornia makes the winning of his own party primary a prerequisite to a 
candidate’s holding another party nomination. 

Combination schemes to blend convention and primary plans have been 
worked out in some states. A preprimary convention or assembly may be 
used to recommend candidates to the voters, as in Colorado, Nebraska, and 
Utah. Or, as in Iowa and South Dakota, a postprimary convention maj 
make a final choice between contenders for the nomination if none gets a 
minimum percentage of the vote. 

The nonpartisan primary, used for certain local and state offices in some 
states, is in reality a preliminary election rather than a primary in the usual 
sense. Under this plan, candidates enter their names for the nonpartisan 
office by filing petitions or paying fees or both. If any candidate for the 
office secures a majority in the first election, he is declared elected. If 
there is no majority, the two highest candidates engage in a “run-off” 
contest at general election time. No party designations of any kind are 
permitted on the ballot. Mechanically the nonpartisan “primary” and 
election plan is usually superior to the partisan, for the chance of minority 
winners nearly always is eliminated. 


CAMPAIGNS AND ELECTIONS 

Methods of Campaigning.—As a first step in a political campaign, regu¬ 
lar party machinery is manned with full force. In a presidential contest 
the national chairman is in command; in a state-wide campaign, the state 
chairman or a comparable official is in charge. Headquarters agencies are 
placed on an active basis. 

The strategy employed depends upon office sought, personality of the 
candidate, and circumstances. Candidates for the presidency increasingly 
take the “swing around the circle,” making personal appearances in most 
sections. An incumbent President sometimes conducts a “front porch” 
campaign and makes few speeches; this is especially effective if the country is 
in a prosperous condition. Issues largely are determined by circumstances. 

Voters are reached as individuals in a variety of ways: (1) Canvass by 
direct personal contact of party workers with voters. It may be a system¬ 
atic house-to-house canvass, or an informal contact at a place where voters 
gather. (2) Appeals by mail are less effective than personal canvass 
but are often easier to make. Such approaches are expensive and require 
much care in the drafting but make possible stratified electioneering among 
individuals of different racial, occupational, or other groups. 

Voters are reached in the mass through the following: (1) Meetings of all 
kinds are held indoors and outdoors with single speakers and joint debates, 
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sometimes impromptu and occasionally elaborately planned. (2) Radio 
broadcasts of candidates and other party speakers have grown of great 
importance in the last few campaigns. (3) Printed literature is prepared 
and distributed, including newspaper advertisements and articles, pam¬ 
phlets, leaflets, posters, and others. (4) Motion pictures and recordings 
are used at meetings and have proved an effective campaign medium. 

Authority over Elections. —The states are required by the Constitution 
to provide for the election of members of both houses of Congress. “The 
Times, Places, and Manner of holding Elections for Senators and Represent¬ 
atives shall be prescribed in each State by the Legislature thereof; but the 
Congress may at any time by Law make or alter such Regulations. . . ” l 

In 1872 Congress set as election day for federal officers the Tuesday after 
the first Monday of November in even-numbered years. Now all states 
except Maine, which has a constitutional provision requiring a September 
election, adhere to the congressional date. The manner of holding elections 
is regulated by Congress in several respects: (1) In 1842 Congress enacted 
that representatives be elected by districts. (2) Thirty years later districts 
were required to be of equal population and contiguous territory. (3) A 
1911 act added the word “compact.” (4) Congress has also ruled out oral 
voting in the election of representatives. Both items (2) and (3) were 
omitted in the 1929 act. 

Otherwise, the states have wide authority over elections. As stated 
before, in providing who shall vote for the most numerous branch of the 
state legislature, states decide who shall vote for federal officers. But 
state voting requirements tend to uniformity, with citizenship, an age of 
twenty-one years, residence, and registration on the required list in virtually 
all states. Constitutional amendments restrict the authority of the state 
to discriminate because of race, color, previous condition of servitude, 
or sex. 

Election Administration. —In most states elections are supervised by a 
state election board or the secretary of state. Counties and cities place in 
charge of election administration either regular officials with other tasks 
(as county clerk) or create special officers (registrars or commissioners). 
Precincts are the essential cell units in elections. The number of officials 
in each depends upon the size of the precinct, the length of the ballot, the 
equipment, and the skill of the officers themselves. 

The Australian ballot is in general use in this country; it is printed at 
public expense, secret, all-inclusive, available only on election day, and its 
use is protected by numerous safeguards. American ballots fall into two 
general types: (1) the office-block form (Massachusetts) on which candi¬ 
dates are listed by the office they seek, and (2) the party column type 
(Indiana) on which all candidates of a particular party are listed together. 

1 Article I, Section 4. 
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GENERAL ELECTION BALLOT FORMS 
Party Column : Indiana 





(fOj) 

((*1 


K_J 

JJ 


Republican Ticket 

Democratic Ticket 


f 1 —’I For Governor 

I m I RALPH F. GATES 

For Governor 

t*M. I SAMUEl# J). JACKSON 


r~1 For Lieutenant-Governor 

I kp. I RICHARD T. JAMES 

1-1 Tor Lieutenant-Governor 

I at* 1 FLOYD J. HEMMER 



This portion of Indiana's state ballot for the November 1944 election illustrates the 
straight-ticket party column form. Twenty-seven states use this form. Three addi¬ 
tional states have party column ballots but no straight-ticket voting. 


Office Block : Massachusetts 



The Massachusetts or office-block type of ballot makes no provision for straight 
party voting but requires the voter to indicate which candidate he wishes for each office. 
Sixteen states use the Massachusetts form. One additional state, Pennsylvania, has the 
office-block ballot but permits straight-ticket voting. 
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The voting machine is a mechanical adaptation of the Australian ballot. 
It has the obvious advantages of speed, accuracy, and simplicity, but it 
is expensive, fragile, and sometimes discourages split voting. 

The method of electing the President is examined in some detail in a 
subsequent chapter. It must be explained here, however, that the voter 
does not vote directly for his choice for the presidency, but for the electors 
who go through the formality of casting their ballots for the candidates to 
whom they have been pledged. Every state now elects presidential 
electors on a state-wide basis, with each voter able to vote for the whole 
number of electors to which his state is entitled. In recent years twenty 
states have adopted the “presidential short ballot,” which eliminates the 
names of the individual electors from the ballot and permits the voter to 
mark his ballot for the whole slate of electors pledged to the presidential and 
vice-presidential candidates of his choice. Three other states in effect have 
the presidential short ballot through their general use of voting machines. 

Absentee Voting. —Absentee voting was originated for military per¬ 
sonnel during the Civil War and expanded greatly during the Second World 
War. It was extended to civilians gradually during the past 40 years. 
All states now permit absentee voting by persons in the armed services. 
During the Second World War, especially just before the 1944 election, 
nearly every state extended its provisions for military voting, mainly in 
the direction of liberalizing registration rules and application forms and 
in extending the time for returning the ballots. The state absentee plans 
were supplemented by federal application forms and federal war ballots; 
the latter were honored by twenty states. 

Absentee voting, as its name implies, permits a qualified person who is 
away from his legal residence or confined for some reason on election day 
to cast his ballot by mail or in advance of the election. Although state 
laws have a considerable variety of provisions, there are features common 
to most states. 1 (1) Application is made within the time limits set by 
law. (2) The ballot is mailed by election officials. (3) The absent voter 
fills out the ballot in the presence of a notary public or public official. 
(4) The ballot is returned to the election official by mail. (5) Absentee 
ballots are counted either in a central election office or sent to the precincts 
for counting. A few states permit a voter to cast his ballot in person a few 
days early in case he expects to be away on election day. Approximately 
one-half of the states provide for absentee registration, so that a person 
who is away at registration time can enter his name on the roll. This is of 
particular value to people who work in Washington, D.C., but maintain 
legal addresses in their home states and to those from states that require 
frequent reregistration. 

‘The best recent source of information on absentee voting is George F. Miller, 
Absentee Voters and Suffrage Laws (Washington: Daylion Co., 1949). 
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Proportional Representation. —Proportional representation (PR) is a 
system of voting that yields to each party or group the approximate 
strength to which its vote entitles it. PR is applied to the selection of 
legislative bodies and is designed to correct the absurd disproportion 
produced by the single-member district plurality plan. Several methods 
of PR are in use in different parts of the world, but the Hare plan of single 
transferable vote is the most common in the United States. Under the 
Hare system, several representatives are elected from a single district. 
The voter indicates his choice of candidates by writing numbers—1, 2, 3, 4, 
etc. opposite the candidates of his choice. The ballots are collected and 
counted centrally. 

The first step in counting PR ballots is to establish the “quota.” This 
is done by dividing the number of valid ballots by the number of candidates 
to be elected plus one. If nine seats in a city council are to be filled, and 
the number of votes cast is 100,000, then the quota is 10,001. It is figured: 

10,000 + 1 = 10,001 quota 
9 councilors + 1 = 10/100,000 

The ballots are sorted by first choices, and all candidates with more than 
the quota are declared elected. Their surplus beyond the quota is dis¬ 
tributed to second choices on the ballots concerned. Finally, candidates 
with the lowest number of votes are eliminated and their ballots distributed 
by second choices until all seats are filled. 

Proposed only occasionally for use in selecting members of Congress 
and of state legislatures, PR has been used successfully in several cities 
including New York and Cincinnati. Proponents maintain that it 
(1) ensures minority representation, (2) reduces power of small organized 
machines, (3) makes legislative bodies truly representative. 1 The case 
against PR, once the preserve of bosses and others inconvenienced by it, 
recently has been argued forcefully by competent students of government. 
The disadvantages are that it (1) increases the number of groups and 
parties; (2) reduces the chances of one group securing the power to govern; 
(3) is too complicated for the voter to understand. 2 

After observing the instability of governments in continental European 
countries under the multiparty system, Americans have become increasingly 
cautious over PR lest adoption of the reform would eliminate the likelihood 
of a clear majority in legislative bodies. PR is unlikely to be adopted by 

1 See George H. Hallett, Jr., Proportional Representation—The Key to Democracy 
(Washington: The National Home Library Foundation, 1037), pp. 58-74. 

* Ferdinand A. Hermens, Democracy or Anarchy? A Study of Proportional Repre¬ 
sentation (Notre Dame: Review of Polities, University of Notre Dame, 1941); and 
P.R.: Democracy and Good Government (Notre Dame: Review of Politics, University of 
Notre Dame, 1943). 
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the Federal government in the United States. It will be proposed seriously 
as a panacea for some of the ills of state legislatures and might conceivably 
prove a good remedy. In local affairs, where fewer great policy decisions 
are made and the work of government is mainly administration, PR pro¬ 
vides a fair method of representation. Even in municipal government, 
however, PR has been losing ground and its prospects for the future ap¬ 
pear dim. 1 

Initiative, Referendum, Recall.—Although not employed in Federal 
politics in the United States, the initiative, referendum, and recall play 
an important part in the government of many states and their sub¬ 
divisions. 

The initiative is an electoral device through which an individual or 
group may propose statutory legislation or constitutional amendments by 
securing the signatures of the requisite number of voters and may place 
the measure before the electorate for adoption or rejection. The drafting 
of such measures normally is done by interested groups or their attorneys. 
The number or proportion of signatures required is set by law or consti¬ 
tution. Some states require that initiative propositions be submitted to the 
legislature before they are placed before the people, but if the legislature 
takes adverse or no action, then the matter is taken up by the electorate. If 
a majority of the voters favor an initiative measure or a part of the consti¬ 
tution, it becomes law; frequently statutes thus adopted have a privileged 
status and may not be repealed by the legislature. 2 

The referendum is a scheme through which voters may, by petition, 
force submission to the whole electorate of a bill passed by the legislature. 
The number or proportion of voters’ signatures required usually is less than 
that of the initiative. Emergency measures commonly are excluded from 
referendum action. If the voters disapprove of the act as passed by the 
legislature, it becomes null and void. The referendum is used by more 
states than is the initiative, and it has been proposed seriously for inclusion 
in the Federal Constitution in connection with a congressional declaration 
of war. 8 The most common reasons given for adopting the initiative and 

1 Its demise in New York is traced in Belle Zeller and Hugh A. Bone, “The Repeal 
of P.R. in New York City—Ten Years in Retrospect,” American Political Science Re¬ 
view, vol. 42 (December, 1948), pp. 1127-1148. 

2 The constitutional and statutory initiative is in use in Arizona, Arkansas, Cali¬ 
fornia, Colorado, Massachusetts, Michigan, Missouri, Nebraska, Nevada, North Dakota, 
Ohio, Oklahoma, and Oregon. The initiative for ordinary laws only is in use in Idaho, 
Maine, Montana, South Dakota, Utah, and Washington. The two most complete 
studies are Vladimir O. Key, Jr. and Winston W. Crouch, The Initiative and Referendum 
in California (Berkeley: University of California Press, 1939), and James K. Pollock, 
The Initiative and Referendum in Michigan (Ann Arbor: University of Michigan, Bureau 
of Government, 1940). 

1 See also p. 74. In addition to the states with the initiative, two others, Montana 
and New Mexico, utilize the referendum. 
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referendum are that they (1) provide a check on corrupt and inert legis¬ 
latures; and (2) provide a useful device for the education of voters. Those 
who oppose direct legislation often argue that these devices (1) place an 
additional burden on an already overburdened electorate, and (2) modify 
representative government by destroying legislative responsibility. 

The recall is an instrument through which voters may, by signing peti¬ 
tions, require a special election to determine whether or not an official shall 
be superseded before his term expires. The number or proportion of signa¬ 
tures required varies considerably. If the majority of votes are for the 
recall of an official, the office is then declared vacant. A successor may 
be chosen on the same ballot, elected at a subsequent election, or appointed 
by some official or body. Various restrictions are placed upon the use of 
the recall to prevent attempts to recall just after election to office, or 
repeated attempts. The recall has been adopted in some form in eleven 
states and a thousand municipalities. Despite the lack of constitutional 
authority, two states have attempted to inaugurate the recall of federal 
officials. Arizona and North Dakota sought to apply their recall to federal 
judges, senators, and representatives. Candidates for Congress were 
requested to state in advance their willingness to abide by a recall vote on 
their removal; federal judges serving in the state would be asked to resign 
in case of an adverse vote in a recall election. The indirect or advisory 
recall never functioned and it obviously lacked any real sanction. 1 

The case for the recall is that it (1) provides a continuous control by 
the electorate over public officials, and (2) removes single officials from 
the shelter of a ticket and forces them to stand on their own merits. Against 
the recall are the arguments that it (1) gives a powerful weapon to minor¬ 
ities and factions which may be used for petty personal and partisan 
purposes, and (2) weakens official courage and independence by rendering 
the officer vulnerable to momentary fits of public indignation. 

The Overburdened Voter. —Even a casual examination of American 
ballots and election returns gives ample evidence of the impression that 
the voter is assigned more work than he can or will perform satisfactorily. 
In simple and small communities a large amount of direct democracy may 
be successful. The town meeting of New England and the Landesgemeinde 
retained in a few Swiss cantons are examples of government that functions 
very close to the people. Of course direct democracy can have only very 
limited application in modern America, where the communities are too 
large and the problems of government too technical for use of the mass¬ 
meeting technique. The other possibility is representative government, 
in which voters choose representatives who devote such time as is necessary 
to public affairs. A hundred years and more ago there arose a mistaken 

1 Frederick L. Bird and Frances M. Ryan, The Recall of Public Officers (New York: 
Macmillan, 1930), pp. 16-17. This is the best general souroe on the recall. 
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idea that the more offices made elective, the more democratic a government 
was. The mania for popular election swept through the states and local 
governments and dozens of minor officials were given their own pedestals 
and made elective by the people. Although a few states and local govern¬ 
ments have experienced reorganizations that reduced the number of elective 
offices, most of them today elect too many officials. Not only does this 
seriously diffuse executive power, but it places a burden of impossible 
proportions on the voter. Unable to secure easily information concerning 
the stewardship in office of a particular obscure incumbent, he either relies 
on the recommendation of a newspaper or the party label or some other 
unreliable index. 

A generation ago critics of the long ballot were well organized and 
articulate. They sought: 

1. That only those offices should be elective which are important enough 
to attract (and deserve) public examination; and 

2. That very few offices should be filled by election at any one time, so as 
to permit adequate and unconfused public examination of the candidates. 1 

The short-ballot movement made some headway, but its work remained 
only partially done when the reform tide had ebbed. The Federal govern¬ 
ment has few elective officers and a rather short ballot—including candi¬ 
dates only for presidential elector, senator, and representative. With 
the presidential short ballot, eliminating candidates for elector from the 
ballot, the remaining federal elective offices certainly qualify as important 
enough to attract public attention. Most states, counties, and munic¬ 
ipalities, however, continue to burden the voter with the task of selecting 
officers—ranging from tax commissioner to dogcatcher—who should be 
appointed by a chief executive. Several states have general-election ballots 
that include the names of candidates for thirty or more offices plus com¬ 
plicated initiative-and-referendum propositions numbering twenty and 
over. 

The number of elections in the United States is staggering. In 1943, 
according to the Bureau of the Census, 137,661 were held, and in 1944, 
126,840 . 2 In 1944, on 151 days out of 364 elections were held somewhere 
in the country. It appears that the second short-ballot principle had been 
more honored than the first, in that elective offices are filled at scattered 
times. These minor elections for school and special districts and for local 
governments often fail to attract any considerable proportion of the eligible 
voters. In the average Northern and Western state, 50 to 80 per cent 

1 Richard S. Childs, Short Ballot Principles (Boston: Houghton, 1911), p. vii. 

2 United States Department of Commerce, Bureau of the Census, Elections Calendar 
for 1944 (Washington: Bureau of the Census, 1944), p. 3. These figures include pri¬ 
maries: 6,586 in 1943 and 6,861 in 1944. 
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participation in state and federal elections is common, while local elections 
often attract less than 25 per cent of the eligibles. 

It is easy to say that the American voter must be made more alert to 
his civic responsibilities, but it is difficult to make him so. Certainly all 
efforts to stimulate interest in and discussion of public affairs are to be 
encouraged. Compulsory voting has been suggested as a remedy for 
nonvoting. It has been used with some success in Australia, Belgium, 
Czechoslovakia, Holland, and other countries. The usual form is to impose 
a fine upon those who fail to participate in elections; in some cases the non¬ 
voter is disfranchised as well. Proposed repeatedly in the United States, 
compulsory voting has not been applied by any state. 

Cannot the task of the voter be made easier? It can by reducing the 
number of elective offices and the number of elections. Contrary to unin¬ 
formed opinion, neither of these steps reduces the measure of democracy; 
actually moderate reform along these lines will make more, not less, 
democracy. If the elective offices are reduced to a reasonable number, 
the remaining officers can be given the responsibility over a larger sphere 
of activity and can be empowered to appoint the necessary subordinates 
to carry out the work. In the end, the governor or mayor assigned addi¬ 
tional authority following the abolition of executive offices, such as con¬ 
troller and commissioner of works, is likely to be more truly responsible 
to the public than those officers were when they were elective. The elector¬ 
ate can judge the general conduct of a mayor or governor but is unable 
even to name the incumbents of other elective executive officers, much less 
judge the quality of their work. Although there are some good arguments 
against mixing national and local affairs, the multiplicity of elections has 
been carried too far. Not only is the expense of conducting elections 
greater than necessary, but the participation in local elections is so small 
that consolidation of elections is urgently needed. 


References 

Albright, Spencer D.: The American Ballot (Washington: American Council on 
Public Affairs, 1942). 

Bean, Louis H.: Ballot Behavior (Washington: American Council on Public Affairs, 
1940). 

Bontecou, Eleanor: The Poll Tax (Washington: American Association of University 
Women, 1942). 

Council op State Governments: Book of the States (Chicago: The Council, biennial). 

Farley, James A.: Behind the Ballots (New York: Harcourt Brace, 1938). 

Hallett, George H., Jr.: Proportional Representation , the Key to Democracy (Wash¬ 
ington: National Home Library Foundation, 1937). 

Harris, Joseph P.: Registration of Voters in the United States (Washington: Brookings, 
1929). 

- Election Administration in the United States (Washington: Brookings, 1934). 



SUFFRAGE , NOMINATIONS , AiVD ELECTIONS 


251 


Hermens, Ferdinand A.: Democracy or Anarchyt A Study of Proportional Repre¬ 
sentation (Notre Dame: Review of Politics, University of Notre Dame, 1941). 

Merriam, Charles E., and Louise Overacker: Primary Elections (Chicago: Univer¬ 
sity of Chicago Press, 1928). 

Miller, George F.: Absentee Voters and Suffrage Imws (Washington: Daylion Co., 
1949). 

Peel, Roy V., and Thomas C. Donnelly: The 1932 Campaign (New York: Farrar, 
Straus, 1935). 

Porter, Kirk H.: A History of Suffrage in the United States (Chicago: University of 
Chicago Press, 1918). 

Robinson, Edgar E.: The Presidential Vote , 1896-1932 (Stanford University, Calif.: 
Stanford University Press, 1934). 

- They Voted for Roosevelt; The Presidential Vote y 1932-1944 (Stanford University, 

Calif.: Stanford University Press, 1947). 

Titus, Charles H.: Voting Behavior in the United States , A Statistical Study (Berkeley 
and Los Angeles: University of California Press, 1935). 



/ Chapter 12 

CONGRESS: ORGANIZATION AND POLITICS 

This conflict between the Executive and Congress is the most significant 
fact about the American government today. Unless something is done to 
cure it, it may prove to be a tragic fact. The difficulty is that the conflict 
is fundamentally imbedded in our system. The power of the popular leader 
is snatched from institutions which were intended to deny power. The Presi¬ 
dent can put over his policies only by subordinating Congress. 

Thomas K. Finletter, Can Repre¬ 
sentative Government Do the JobP 

STRUCTURE AND HISTORY 

The first article of the Federal Constitution provides for the legislative 
branch of government, the “Congress of the United States.” Although 
but recently separated from England, the new country took from the 
mother country the general outline of its legislative institutions. Several 
other examples and forerunners, together with the necessity of compromis¬ 
ing large and small state demands, played a part in the molding of Congress, 
1787 model. 

The English Parliament.—The Parliament of the mother country, 
directly and indirectly, was the most influential factor affecting the think¬ 
ing of the founding Fathers in respect to the legislature. English parlia¬ 
mentary institutions had developed from the Witenagemot of the Saxon 
kings, through the despotic rule of the Normans. 2 The “model parlia¬ 
ment” of 1295 had representation of clergy, barons, and commoners. 
The lords spiritual and lords temporal came to meet together, while the 
commoners met apart; from this flows the two-house tradition. Gradually, 
although with notable interruptions, Parliament gained power to legislate 
by bill, to levy taxes, to choose and depose kings. Both tradition and 
form were transplanted from the British Parliament to the American 
colonies. Parliamentary supremacy was becoming well established by 
the time of the American Revolution. The House of Lords, spiritual and 
temporal, and the House of Commons were separately organized to repre¬ 
sent distinct elements in society. The American constitutional con¬ 
vention delegates, of course, had not the advantage of British experience 

1 (New York: Reynal, 1945), p. 17. 

* See Sir Courtenay Ilbert, Parliament, Its History, Constitution and Practice (New 
York: Holt, 1911), pp. 7-31. 
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with broadened franchise, gained in the Reform Acts of 1832 and 1867, or 
with the operation of “classical” parliamentary government, as developed 
in the Disraeli-Gladstone era. 

American Legislatures. —American colonial legislatures, as shown in a 
previous chapter, followed a pattern that had general rather than detailed 
similarity. Each colony had a legislative assembly, usually a two-house 
organization. The upper chamber, or “governor's council,” often had 
legislative, executive, and judicial powers. In the royal colonies, as is 
commonly the case in the British crown colonies of today, members of the 
council were appointed by the CroWn on recommendation of the governor. 
In proprietary colonies, appointment came from the proprietor. The two 
charter colonies, Connecticut and Rhode Island, elected the councilors. 
Pennsylvania had no governor's council and was thereby the only colony 
with a single-house legislature. 

Intended as a popular body, the lower house was elected by the colonial 
subjects who could meet the property qualifications required for voting. 
The members—called “burgesses,” “representatives,” or “commoners”— 
represented the people who lived in the districts from which they were 
selected. 

Revolutionary Assemblies .—After an initial period of chaotic rule by 
“rump” legislatures, eleven of the newly independent states reformed 
their legislatures in the new constitutions adopted between 1775 and 
1780; only Rhode Island and Connecticut kept their old constitutions. 
In all thirteen states the state legislatures were given broad powers. 
Eleven of the states continued with bicameral legislatures. Pennsylvania 
retained its single-house plan until 1790; Georgia experimented with 
unicameralism from 1777 to 1789. The two-house states kept the lower 
house much as before the Revolution. The upper house, soon to be 
termed “senate” generally, was made elective by districts, but its members 
were assigned longer terms than were lower-house members. 

Early National Legislatures .—The First Continental Congress, assem¬ 
bled in Philadelphia in 1774, was more like a convention than a national 
legislature but must be regarded as a stone-age ancestor of the Congress 
of today. The Second Continental Congress, which provided such national 
government as the country had during the Revolutionary War, may be 
compared with a modern European constituent assembly, for it both 
governed the emerging nation and framed the Articles of Confederation. 
This was a unicameral body, to which each state sent its delegates. 

Under the Articles of Confederation, this country was governed princi¬ 
pally by the Congress. It was a one-house body with a rather fluid mem¬ 
bership of delegates from the states. Each state had one vote, which 
might be cast by the two to seven delegates from that state. States could 
appoint and recall delegates as they saw fit. 
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Other Considerations. —More telling as determinant of congressional 
structure in the Constitution than the precedents cited above, however, 
was the necessity of compromising the differences between large and small 
states. Under the terms of the “great compromise,” each state was 
represented equally in the Senate. The seats in the House of Repre¬ 
sentatives were to be apportioned among the states according to their 
populations. 

Little serious consideration is given today to departure from the two- 
house plan for Congress. The national utilization of the bicameral plan, 
however, has led states to imitate. Both Pennsylvania and Georgia 
promptly abandoned the single-chamber plan after Congress was made a 
two-house body. Vermont, admitted in 1791, used unicameralism until 
1836. The bicameral stereotype prevailed in all states for a hundred years, 
until Nebraska adopted her single-house plan in 1934 and put it into effect 
in 1937. 


BASIS OF REPRESENTATION 

The House of Representatives was intended as the popular branch of 
Congress and therefore was made larger and more responsible to the public 
will than was the upper chamber. The Senate, the deliberative house of 
Congress, was made a smaller body and removed from popular passions 
and pressures. 

Constitutional Provisions. —As provided in the Constitution, seats in the 
United States House of Representatives are apportioned among the states 
according to population, determined by the census each 10 years. Mem¬ 
bers are elected by the people, and the electorate is the same as that for 
the most numerous branch of the state legislature. The Fifteenth Amend¬ 
ment forbids states to deny the vote to any person because of race, color, 
or previous condition of servitude. The Nineteenth prohibits discrim¬ 
ination on account of sex. Although the Fourteenth Amendment provides 
for penalty against states that deny the vote to adult male citizens, by 
reducing proportionately representation in the House, the penalty has 
never been invoked and may be regarded as a dead letter. 

In its original form the Senate was composed of two senators from each 
state, chosen by the state legislature. The rising tide of democracy swept 
aside the old method of selection and imposed the new, as contained in the 
Seventeenth Amendment. It provided that the people of each state 
should elect senators directly. The electorate is the same as that for the 
House. 

Methods of Apportionment. —The apportioning of House seats among 
the states has given rise to periodic controversies. The original sixty-five 
members of the House were allocated in the Constitution. Thereafter 
assignments were made by Congress after each census, ranging from the 
basis of 1 representative for each 30,000 (1792) to 1 for 300,000 (1941). 
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Only after the 1920 census did Congress deadlock and fail to carry out the 
constitutional mandate to reapportion each 10 years. The Reapportion* 
ment Act of 1929 set the “permanent” number of House members at 435 
and provided for automatic reapportionment in case Congress fails to act. 
The law provided that after each census the President shall report to 



Congress the population and the number of representatives to which 
each state shall be entitled according to two complex mathematical for¬ 
mulas: (1) equal proportions, and (2) major fractions. Should Congress 
fail to act within 60 days, the reapportionment goes into effect auto¬ 
matically, utilizing the formula employed in the last reapportionment. In 
1931 Congress took no action, and the presidential plan based on major 
fractions was deemed in force. In 1941, however, after the 60-day period 
had elapsed, the 1929 act was amended to require that the equal-propor¬ 
tions method be used beginning with the Seventy-eighth Congress (1942- 
1943). 1 The present rule, therefore, requires the President to figure 
apportionment of House seats only by equal proportions. 

1 55 Stat. 762, adopted Nov. 15, 1941. In 1931 the allocation of seats was identical 
under both formulas, so Congress permitted the major-fractions plan, used in 1911, to 
prevail. In 1941 the two methods showed only one difference: under major fractions 
Arkansas lost one seat and Michigan gained one; under equal proportions Arkansas 
kept its seat and Michigan gained none. Democratic elements pushed through a bill 
to substitute equal proportions for major fractions. 
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Apportionment within States. — No provision requiring election of rep¬ 
resentatives by district appears in the Constitution. It was imposed by 
law in 1842, however, and has prevailed ever since that time. The original 
law required that each district should elect one representative and that 
the district must be composed of contiguous territory. In 1872 another 
rule was added requiring districts of substantially equal population. In 
1901 the feature of compactness was added. Thus the requirement from 
1901 until 1929 was for single-member districts of compact and contiguous 
territory, as nearly equal in population as practicable. 

Requirements of compactness, contiguity, and equality were not 
included in the law of 1929 and are not now in effect. 1 Gerrymandering, 
or arranging a district for personal or partisan advantage, was curbed 
somewhat by these limitations while they existed. The matter now rests 
primarily with the states. Many have constitutional restrictions against 
gerrymandering and other districting abuses. 2 

In practice many of the states tend to frustrate the goal of representation 
in the House of all people on the basis of equality. Often this occurs 
through failure to reapportion congressional districts. In recent years 
the most serious problems have arisen in Illinois and Ohio, where lack of 
redistricting has yielded great discrepancies between the districts in each 
state. The 1940 census shows one Illinois district over eight times as 
large as another; in Ohio one was more than four times another. 

Court rulings have clarified to some extent the question of what can 
and cannot be done in the reapportionment procedure. It is well estab¬ 
lished that a state legislature may not redistrict except by law; two-house 
resolutions without gubernatorial signature have been ruled inadequate. 
If a state is allocated new seats in the House and does not redistrict, the 
new members are elected at large. 3 

Congress should hasten the modernization of congressional districts by 

1 Wood v. Broom, 287 U.S. 1 (1932). 

a By far the most thorough study of apportionment problems is Laurence F. 
Schmeckebier, Congressional Apportionment (Washington: Brookings, 1941). 

3 Minnesota's legislature in 1931 attempted to place into operation a reapportion¬ 
ment despite a veto by the governor. It was declared invalid in Smiley v . Holm, 285 
U.S. 361 (1932). The New York legislature tried in 1931 to reapportion by concurrent 
resolution, not submitted to the governor. It, too, was declared void, in Koenig v. 
Flynn, 285 U.S. 379 (1932). Missouri, also with a vetoed reapportionment bill, went 
through similar court proceedings with similar results. Minnesota, having lost one 
representative, was forced in 1932 to elect all nine on an at-large basis. New York, 
having gained two, was able to use the old districts and fill the new' seats by an at-large 
election. In 1941 Congress provided by law for the contingency that a state might not 
redistrict after a national reapportionment. It followed the same rules already estab¬ 
lished in the courts. A state gaining seats in the House may elect the new members at 
large. A state losing seats and not redistricting must elect all members at large. 55 
Stat. 761. 
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CONGRESSIONAL DISTRICTS IN COOK COUNTY 



Illinois last apportioned congressional districts in 1901. The smallest and largest con¬ 
gressional districts, in population, of the nation are found in Cook County. The oversized 
and undersized districts are marked with their 1940 populations. Source: Illinois Legis¬ 
lative Council, Reapportionment in Illinois , Publication no. 66 (February 1945), p. 35. 
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restoring to the law the requirement that districts must be compact, con¬ 
tiguous, and equal in population. 
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Ohio’s congressional districts have been changed little since 1913. The oversized and 
undersized districts are marked with their 1940 populations. Illinois has even greater 
disproportion among its districts. Source : United States Congress, Official Congressional 
Directory, 76th Congress, 1st Sess. (April, 1939), p. 715. 


Senate Apportionment. —It must be granted that the Senate has exten¬ 
sive “rotten boroughs.” Equal representation of the states in the Senate 
has produced very unequal representation by population. The greatest 
extreme, of course, is shown by Nevada, with 110,247 persons, and New 
York, with 13,479,142; each state has two senators. The Constitution 
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provides, however, that no state may be deprived of equal representation 
in the Senate without its own consent. As a practical matter, chang¬ 
ing the basis of representation in the Senate appears out of the question, 
short of a great upheaval or general alteration of our federal system. The 
disproportionate influence of small states is especially noticeable in treaty 
and constitutional amendment proceedings, in which, because a two- 
thirds majority is required, a minority representing a minute fraction 
of the nation's population can frustrate the will of the majority. 


CONGRESSIONAL PERSONNEL 

Qualifications. —The House of Representatives has a short term (2 
years) and a low age requirement (twenty-five). Each representative 
must be a resident of the state from which he is elected, and he must have 
been a citizen of the United States for at least 7 years. Custom decrees 
that a representative must reside in the district that he represents, but 
there have been exceptions. The Constitution provides that each house 
is judge of “the elections, returns, and qualifications" of its own members. 
Under such authority, the House has barred regularly elected members for 
their beliefs, faith, and practices. The House has refused admission to a 
polygamist and to a socialist who had been convicted of sedition. Denial 
of the right to take a seat requires only a simple majority vote. Expul¬ 
sion of a sitting member of the House requires a two-thirds vote. Vacancies 
in the House normally arc filled by special election called by the executive 
authority of the state concerned. 

United States senators serve long terms (6 years) and have a higher 
age requirement (thirty years). Like the representative, a senator must 
be a resident of the state he represents. Nine years of citizenship are 
required in the upper house. Power to judge its own membership extends 
to the Senate, too, and is employed even more vigorously than in the 
House. The Senate refused to admit two duly elected members (Frank 
L. Smith of Illinois and William S. Vare of Pennsylvania) because of huge 
expenditures in primary elections of 1926. 1 Thus, although since the 
Newberry decision Congress has not attempted to regulate money in 
primaries, the Senate may bar offenders from the seats that they win. 

1 Smith, then head of the Illinois utilities commission, accepted contributions from 
Samuel Insull, whose operating companies he was supposed to regulate. It is estimated 
that Smith and his opponent spent over $1,000,000 seeking the Republican nomination 
for senator. See Carroll H. Wooddy, The Case of Frank L. Smith (Chicago: University 
of Chicago Press, 1931). Vare and Pepper, his opponent, spent over $2,000,000 in the 
Pennsylvania Republican primary. Newberry, who spent $190,000 in the Michigan 
Republican primary of 1918, was seated after long delay. Spencer Irwin, Henry Ford 
vs. Truman H. Newberry (New York: Richard R. Smith, 1935). 
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Since the adoption of the Seventeenth Amendment, Senate vacancies may 
be filled by appointment of a governor if state law authorizes it. 

Previous Experience of Congressmen. —No method exists for a full 
evaluation of those who serve the country in Senate and House. It is 
possible to tabulate data on various external attributes but impossible to 
delve into all the inner springs. It is well known that about 60 per cent 
of the members of the two houses are attorneys. The second largest occu¬ 
pational group is composed of persons in the various branches of business 
enterprise. Teachers, farmers, and newspapermen follow next in order. 
Getting a start in American politics commonly requires either wealth or an 
occupation that can combine with the erratic periods of service involved. 
Once successfully established in a safe seat, the representative or senator 
may abandon his normal occupational pursuits and live on his congres¬ 
sional salary. Certainly membership in Congress constitutes a full-time 
job, and the salary has been made somewhat commensurate with it. For 
the lawyer the field of state and local politics has more than the usual 
glamour; he receives a form of advertising which usually helps his law 
practice, and he may work himself into line for a judicial post. Or he may 
win a seat in Congress. 

A review of the personnel of the Seventy-seventh Congress revealed 
that the average age of senators was fifty-eight, while that of representatives 
was fifty-two. Nearly all had previous public experience before election 
to congressional office. A large majority of them had attended college or 
professional schools. 1 

Privileges and Compensation. —Privileges of senators and representa¬ 
tives include certain immunity from arrest and extraordinary freedom of 
speech. The constitutional provision that national legislators are immune 
from arrest except for treason, felony, and breach of peace has been inter¬ 
preted by the courts to prohibit only arrests in civil suits. In criminal 
cases members are as liable to arrest as any other citizens. The same 
clause declares that “for any speech or debate in either house, they shall 
not be questioned in any other place.” This means that senators and 
representatives may speak and act freely without fear of criminal prose¬ 
cutions or civil suits. Of course, the House and Senate have full power to 
determine their own rules, to discipline members for excesses, and, in 
extreme cases, to expel a member. For mild offenses and indiscretions a 
member is called to order. Occasionally a house will censure a member; 
expulsion is very rare. 

Compensation and perquisites of office include salary, mileage, station¬ 
ery, clerk hire, and the postal frank. The salary of senators and repre- 

1 A detailed analysis may be found in Madge M. McKinney, “The Personnel of the 
Seventy-seventh Congress,” American Political Science Review , vol. 36 (February, 1942), 
pp. 67-76. 
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sentatives is now $12,500 per year, and each has an additional tax-free 
expense allowance of $2,500 yearly. The Speaker of the House and the 
president of the Senate draw $30,000 each per year and $10,000 annual 
tax-free expense allowance. These salaries are determined by law and 
may be altered by Congress. Each member is allowed 20 cents per mile 
traveling expense to and from sessions. An allowance for clerk hire is 
made for each member; this sometimes is used to employ members of his 
family or political supporters. Official mail may be sent under postal 
frank free of charge to the sender. This privilege is often used for the 
dissemination of political and partisan speeches and “extensions of remarks” 
from the Congressional Record . 

The public reacts unfavorably to proposals for increases in congres¬ 
sional compensation. In 1873 there was a great storm over a “salary 
grab.” In early 1942 there was a controversy over the adoption of con¬ 
gressional pensions, and the legislators were attacked viciously for enact¬ 
ing the new perquisites of office. The law was repealed promptly. The 
Seventy-eighth congress voted an expense account of $2,500 per year for 
representatives, but the senators received none. President Truman, 
former Representative Maury Maverick, and others have urged salary 
increases for both senators and representatives, ranging from $15,000 to 
$25,000. The Congressional Reform Act of 1946 raised the basic salary 
to $12,500 and applied the $2,500 expense allowance to both senators 
and representatives. 

Sessions and Congresses.—A Congress has a life of 2 years, coinciding 
with the term of office of representatives. Each Congress since the first 
(1789-1790) has been numbered consecutively; the Congress elected in 
1946 and serving 1947-1948 was the Eightieth; that elected in 1948 and 
serving 1949-1950 was the Eighty-first. 

A regular session occurs once each year. Since the Twentieth Amend¬ 
ment was adopted, each regular session begins on Jan. 3, unless another 
date is provided by law. Adjournment is decided by the two houses. In 
even-numbered years during normal times adjournment comes in early 
summer in order to leave time for campaigning. In odd years Congress 
holds forth until middle or late summer. The President has power to call 
special sessions. Within each 2-year Congress, sessions are numbered 
consecutively, whether regular or special, begirming with “first” for each 
Congress. 

The original constitutional provision regarding sessions called for the 
assembling of Congress on the first Monday of December of each year. 
The first regular session met 13 months after election. The second regular 
session convened in December after a new Congress had l>een elected but 
with the old personnel. This became known as the “lame-duck” session; 
for many defeated members of Congress continued to function for 3 months 
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after their rejection by the electorate. The Twentieth Amendment, 
fathered by Senator Norris and adopted in 1933, abolished the lame-duck 
session and provided that a new Congress, fresh from the elections of 
November, begins active legislative work early in January. 


PARTY GOVERNMENT 

Party lines are rather strictly drawn in the House and Senate. Like 
the houses of the British Parliament, organization and procedure are 
linked to partisanship. There is not, however, in the American Congress 
the strict discipline imposed in the House of Commons. Groups, sectional 
and economic, often claim a greater share of a congressman's loyalty than 
does his party. On the other hand, the parties in Congress play a far 
larger role than do the parties in many state legislatures, especially in the 
Western states. 

The Caucus or Conference.—In the House virtually all members elected 
as Democrats affiliate with the Democratic caucus, while the Republicans 
join the Republican conference. These are the partisan groups from 
which partisan officers in the House draw their authority, and in the name 
of which the majority and minority perform their important functions in 
the House. In tangible form, the caucus or conference is a meeting of all 
representatives elected to the House under the label of a particular party. 
Meeting on the eve of a new Congress, the party group elects its own 
officers and nominates its candidates for the House offices. Each group 
has its chairman and secretary. 

One of the most crucial matters determined in caucus or conference is 
the binding of members to vote on the House floor according to the caucus 
decision. Both parties, upon occasion, attempt to bind their members, 
but there is often much insurgency. The Democratic rule permits the 
caucus to set the party “line” if two-thirds of those voting approve. No 
member is bound, however, on questions of constitutional construction, 
or on matters on which he has made contrary pledges to his constituents. 
The Republicans get along without formal rules in their conference but 
take such actions as are deemed necessary by majority vote. A Demo¬ 
cratic caucus rule provides that violators of group regulations automatically 
cease to be members of the caucus. Since the fall of Cannon in 1910 the 
Republicans have generally been tolerant of independence, but in 1925 
thirteen Republicans who supported Senator La Follette for President 
were not invited to the conference and were read out of the party. Both 
parties limit caucus attendance to their partisan members of the House. 1 

1 The most recent description of party government in Congress is in Floyd M. 
Riddick, The United States Congress , Organization and Procedures (Manassas, Va.: 
National Capitol Publishers, 1949), pp. 42-57. See also his Congressional Procedure 
(Boston: Chapman & Grimes, Inc., 1941), pp. 29-40. To the latter he appends the 
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The Senate party caucuses play less important roles than do the House 
groups. As in the House, however, the majority caucus nominates officers 
for the Senate and determines committee assignments for the majority. 
Binding caucus decisions are exceedingly rare. The minority caucus pro¬ 
vides a list of committee posts for the minority. 

Party Leadership. —The post in the House most sought after is the 
speakership, and it is within the gift of the majority party. Intraparty 
differences are ironed out in caucus, and the candidate of the party is 
agreed upon before each new Congress opens. Second most desirable is 
the majority floor leadership. Often a greater contest for this post develops 
than for the speakership, for the floor leader in recent years commonly 
has inherited the speakership when vacated. The majority floor leader 
is chief spokesman and strategist of his party on the floor. The minority 
caucus goes through the motions of nominating a candidate for the speaker- 
ship, too. After he is defeated for election on the floor of the House, he 
becomes minority floor leader, generalissimo of the opposition forces. 
Both majority and minority floor leaders keep in touch with members 
on the floor through whips, who canvass party membership in the House 
and inform representatives of forthcoming business and of the position 
of the party on it. Both party groups in the House have steering com¬ 
mittees, which are executive committees of the party caucuses. The 
job of the steering committee is to keep in touch with the business of 
the house and to advise the floor leader on matters of policy and tactics. 

Party organization on the Senate side follows much the same pattern. 
Assigned a constitutional presiding officer, the Senate selects its next 
highest officer, the president pro tempore. The nominee of the majority- 
party caucus is formally elected on the floor of the Senate. Majority and 
minority floor leaders are chosen by the respective caucuses. The Demo¬ 
cratic party in the Senate has a steering committee. 

Party Role in Committees. —Until 1911 the Speaker of the House ap¬ 
pointed all committees of that body. The principal reform that followed 
the successful revolt against arbitrary rule by Speaker Cannon in March, 
1910, was the election of standing committees by the House. Each party 
is given representation on each standing committee of the House some¬ 
what in proportion to its strength in the whole house. For example, if 
the Republicans hold two-thirds of the House seats, they would take about 
two-thirds of the places on each committee. Actually each major party 
chooses its own representatives for standing committee assignments. 
Minor parties secure committee posts through one of the major parties. 

The Republican conference uses a Committee on Committees for selec¬ 
tion of committee personnel. This committee is composed of one rep- 

Democratic rules and sample minutes of both Democratic caucus and Republican con¬ 
ference, pp. 352-365. See also Paul D. Hasbrouck, Party Government in the House 
of Representatives (New York: Macmillan, 1927). 
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resentative from each state having Republican members of the House. 
Members are selected by the Republican state delegations and ratified by 
the conference. The Committee on Committees meets and draws up a 
slate of Republican members for the standing committees of the House; 
it also recommends personnel for the party steering committee. In voting 
within the Republican Committee on Committees, members cast the 
number of votes their state has in Republican representatives in Congress. 

The Democratic caucus first elects its members of the House Ways 
and Means Committee; these then determine, sometimes in consultation 
with the party steering committee, standing-committee assignments for 
Democratic representatives. After approval by the party caucus, party 
slates are reported on the floor of the House and are accepted quickly and 
without difficulty. 

Senate selection of committee personnel is similar to that of the House. 
Standing committees are* elected, but the nominating process within the 
parties is the crucial matter. The Republicans use the Committee on 
Committees device. The Democrats in the Senate employ their steering 
committee as a Committee on Committees. In the Republican party, 
appointment to the committee-selecting body is made by the caucus chair¬ 
man; in the Democratic, appointment is by the floor leader. Considera¬ 
tions of seniority are influential in both. The slates of the two parties 
are accepted almost automatically on the floor of the Senate. 

Campaign Committees.—Not satisfied that the proper attention would 
be given by national party organizations to the campaigns of congressional 
candidates, a joint congressional campaign committee was organized by 
the Republicans for the campaign of 1866. The Democrats followed suit. 
In 1916 the senatorial element split off the Republican committee, and 
formed a separate group. The Democrats did likewise in 1918. Today 
there are four such campaign committees: Republican congressional cam¬ 
paign committee, Democratic congressional campaign committee, Repub¬ 
lican senatorial campaign committee, and Democratic senatorial campaign 
committee. In recent years they have been quite active. Each party’s 
House campaign group is composed of one representative from each state 
having representation of the party. The membership of both Republican 
and Democratic senatorial campaign committees is appointed by the 
appropriate caucus chairman. 

ORGANIZATION AND LEADERSHIP 

Speaker of the House. —The House of Representatives chooses its own 
Speaker. The nominee of the majority party invariably is elected by the 
House. This election takes place at the beginning of each new Congress. 
The Constitution does not require it, but every Speaker has been at the 



CONGRESS: ORGANIZATION AND POLITICS 


265 


time of his selection a member of the House. Seniority is an important 
consideration in choosing a Speaker, but personal popularity and political 
backing are also prerequisites. The tradition is now well established that 
Speakers are reelected in subsequent Congresses if their party maintains 
a majority. 

Unlike the impartial and judicious Speaker of the British House of 
Commons, the American House presiding officer acts as a party leader and 
uses the powers of his office to promote his party's program. Like the 
presidency, the speakership can be an office of great magnitude or one 
of only modest influence. It depends upon the incumbent and the cir¬ 
cumstances in his party, in Congress, and in the country. The most 
powerful Speakers, like Reed, Cannon, and Longworth, built up the 
authority and prestige of the office to a high level. Others have been 
content to deal with the House as merely its presiding officer. 

Nominal powers of the Speaker include appointment of select and con¬ 
ference committees, signature of documents in behalf of the House, refer¬ 
ence of bills to committees, and general conduct of parliamentary business, 
which includes recognition of members who wish to have the floor. Since 
the loss in 1911 of the power to appoint standing committees, the greater 
authority of the Speaker has flowed from his work in presiding. Speaker 
Reed established that members present but refusing to answer to their 
names could be counted for purposes of securing a quorum. He also 
refused to put motions that were dilatory or intended to obstruct the 
business of the House. The power over recognition, as developed by 
Speaker Gillette and others, permits the presiding officer to use his dis¬ 
cretion as to who is entitled to the floor. The Speaker may ignore entirely 
the attempt of a member to claim the floor, unless he has explained his 
purpose in an interview. More bluntly, the Speaker may turn to one who 
seeks the floor and ask: “For what purpose does the gentleman rise?" If 
the purpose is not regarded as proper, the Speaker may reply: “The Chair 
cannot recognize the gentleman for that purpose." The Speaker rules on 
all points of order, and his decisions rarely are overruled on appeal to the 
House. It is possible for the Speaker to vote if he chooses; he may speak 
to a question if he wishes. 1 

House Floor Leaders. —The majority and minority floor leaders, selected 
by their respective party caucuses, fill posts that have developed into 
their present form since the turn of the century. The majority leader, 
when of the same party as the President, often is the Administration spokes¬ 
man. Each floor leader is manager of his party's program on the floor 

1 The best sources of information on the development of the speakership include: 
Mary P. Follett, The Speaker of the House of Representatives (New York: Longmans, 
1896); Chang-wei Chiu, The Speaker of the House of Representatives since 1896 (New 
York; Columbia University Press, 1928). 
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and has effective control, through cooperation with the Speaker, over 
important aspects of procedure. 

House Rules Committee.—Over a period of more than a century the 
House Rules Committee has built up authority over the procedure of the 
House until now it has virtual life-and-death power over legislation in the 
lower house. Each Congress is deluged with such a mass of proposed 
legislation (10,000 to 33,000 bills introduced each 2 years) that full con¬ 
sideration cannot be given to all. Even the committees of the House do 
insufficient culling to permit the body to concentrate on major bills. One 
of the main methods of achieving this end has been through Rules Com¬ 
mittee special rules or special orders. The number adopted is not large, 
but the device usually applies to bills of high importance to the majority 
group. Direct control of the Rules Committee by the Speaker was broken 
in 1910, and now the chairman of the committee is regarded as a consider¬ 
able power in the House, third only after Speaker and majority floor leader. 

Senate Leaders.—The Vice-President of the United States, as president 
of the Senate, conducts himself as a rather impartial presiding officer. He 
votes only in case of a tie. His appointive power is slight. A president 
pro tempore is elected by the Senate after nomination by the majority- 
party caucus. He presides over the upper house in the absence of the 
president, and succeeds to the presidency of the United States in the event 
of the death or disability of President, Vice-President, and Speaker of the 
House. 


COMMITTEE SYSTEMS 

House Standing Committees.—The methods of the party groups in 
selecting standing-committee personnel have been described already. 
Standing committees are by far the most important class of committees, 
for they constitute the screen through which the great mass of proposed 
legislation is sifted. After the party groups have completed their slates of 
committee assignments, they are put together in resolution form and 
adopted by the House. Few new members are given committee posts of 
great importance. The majority committeeman who is senior in point of 
service generally is made chairman. When the Democrats are in the 
majority, this means that the principal chairmanships are held by South¬ 
erners. In the Eighty-first Congress, for example, ten standing committees 
(out of nineteen) were headed by representatives from the South, and the 
speakership was held by Sam Rayburn of Texas. 

The nineteen House standing committees range in number of members 
from nine to forty-five, averaging around twenty-five. With few excep¬ 
tions, members are now limited to a single standing-committee assignment. 
Before the enactment of the Legislative Reorganization Act of 1946, there 
were many more committees. In the Seventy-ninth Congress, the number 
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of regular House committees was forty-seven, and members were permitted 
to serve on two or more of all but the most important committees. 

Public bills are referred to committees by the Speaker, who sometimes 
exercises considerable discretion but is ultimately subject to the will of 
the House. Once assigned, it is difficult to secure rereference of a bill. 
Traditionally, standing-committee chairmen wield great power over the 
meeting, procedure, and action of their committees. 

Committees of the House hold their meetings and conduct hearings 
during the morning hours. About one-half have regular meeting days; 
the remainder meet on call of the chairman. Most committee meetings 
are open to the public, but some are closed. On important bills extended 
hearings may be held by committees or subcommittees, with witnesses 
from various parts of the country testifying. When consideration of a 
bill is completed by a committee, it may vote to report the bill out to the 
House with a favorable recommendation, or it may defeat the bill and 
“pigeon-hole” it. The most influential of the House committees, after 
Rules, are Ways and Means, Appropriations, Commerce, Banking and 
Currency, Agriculture, Armed Services, and Foreign Affairs. 

Other House Committees. —House select committees are established for 
various purposes. Their personnel is appointed by the Speaker. They 
are created by simple resolution. Usually a select committee is given the 
task of studying some problem for a definite period of time. The best 
known select committees are investigating committees. Such committees 
generally are given power to meet even after Congress has adjourned, to 
administer oaths, to subpoena persons and records, and the like. 1 

Senate Committees. —Senate standing committees are “elected” by the 
Senate, but this process is more properly described as ratification of the 
slates selected by the two major party groups. The majority party 
receives all chairmanships. The rule of seniority is highly important in the 
Senate also, but the longer term and the greater tendency to reelect sena¬ 
tors makes overwhelming sectional domination less likely. In the Eighty- 
first Congress, only five of the fifteen standing committees were headed by 
senators from the deep South. Some of the most important committees, 
however, are led by men of advanced age—in their seventies and eighties. 
All except one of the standing committees had thirteen members; the 
Appropriations Committee alone had twenty-one. Each senator is limited 
to two committees. Before the 1946 reform law, the number of Senate com¬ 
mittees had ranged from thirty-three to seventy-three in recent congresses. 

1 Three works of importance deal with congressional investigating committees: 
Marshall E. Dimock, Congressional Investigating Committees (Baltimore: The Johns 
Hopkins Press, 1929); Ernest J. Eberling, Congressional Investigations (New York: 
Columbia University Press, 1928); M. Nelson McGeary, The Development of Congres¬ 
sional Investigative Power (New York: Columbia University Press, 1940). 
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At the time of introduction, bills are referred by the presiding officer 
to the committee which is to consider the proposed measure. The com¬ 
mittee may consider the bill, hold hearings if it chooses, and report or not 
report back to the Senate. The Appropriations Committee alone meets 
on call of the chairman; all others have regular meetings. 

Investigating committees of the Senate are even better known than 
those of the House. The power of the Senate to conduct investigations 
between sessions was fully assured in McGrain v. Daugherty, 1 and the Senate 
has used its power with vigor. Among well-known Senate inquiries were 
Teapot Dome, munitions, and the Truman committee investigating war 
expenditures. Members of Senate select committees are appointed by 
the president of the Senate. 

Joint Committees. —Frequently the House and Senate have business in 
common which requires the forming of joint committees for its solution. 
Some of these arc set up to plan memorials, monuments, or commemoration 
celebrations. Some deal with common facilities like capital buildings and 
grounds, printing, library, and other problems. 

More important are the joint investigating committees occasionally 
established by two-house resolution or by statute. A recent example is 
the Joint Committee on the Organization of Congress. The Temporary 
National Economic Committee, which reported in 1941, contained mem¬ 
bers of both houses and representatives of several federal executive agencies. 

The most common joint committees are conference committees. These 
bodies are established on a temporary basis to compromise the differences 
between Senate and House versions of the same bill. House conferees are 
appointed by the Speaker and those of the Senate by the Vice-President 
of the United States. Most important pieces of legislation are amended 
in some form or other in the second house. Then the amended bill is sent 
back to the first house for acceptance. If the first house declines to accept 
the amendments, this house may ask the second to recede from the amend¬ 
ments. If it will not, then a conference is arranged. Normally three 
representatives and three senators constitute such a committee, though 
many are larger. If the conferees can agree on a compromise, then the 
results are reported to each house. Should the House and Senate both 
agree to accept the conference committee recommendation, then the bill 
is deemed passed in the form the conference committee has proposed. If, 
on the other hand, one or both houses refuse to accept, then the bill dies 
or another conference must be arranged. 
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Congress: Organization and Procedure. Organization and membership of Con¬ 
gress; party government and leadership. Detailed steps by which a bill becomes 
a law; consideration of suggestions for strengthening Congress. 



Chapter IS 

CONGRESS: PROCEDURE AND PROBLEMS 


With the increasing specialization in administration, with the government 
extending the scope of its power, it is imperative that some institution correlate 
and control the myriad governmental activities. This Congress can do, and 
I believe that the future of Congress lies in organizing itself toward that end. 

Roland Young, This Is Congress .* 


PROCEDURE IN THE HOUSE 

Introduction of Bills. —A bill is introduced in the House of Representa¬ 
tives merely by sending it to the clerk's desk. A member must appear as 
its sponsor. Before formal introduction, however, a great deal of planning 
and drafting must be done. Actually the two main sources of bills are 
executive agencies and private pressure groups, not the legislators them¬ 
selves. An idea for legislation may be taken to private attorneys for 
drafting, or it may be whipped into the form of a bill or resolution by the 
staff of the Legislative Counsel. 

Simple bills are designated “HR” or “S” depending upon the house of 
origin and are numbered consecutively during a Congress. Joint reso¬ 
lutions, marked “H.J. Res. ” and “S.J. Res. ” differ from ordinary bills only 
in that they are intended for temporary situations. Neither concurrent 
resolutions, which deal with matters pertaining to the legislative branch, 
or simple resolutions, which concern internal matter in one house only, are 
submitted to the President for signature. 1 2 * 

No limit is imposed on the number of bills a member may introduce. 
Each Congress in the last 20 years has faced an average of about 14,000 
bills introduced; slightly less than 1,000 were enacted in an average Con¬ 
gress. All bills not enacted are wiped off the records at the close of a 

1 (New York: Knopf, 1943), p. xii. 

2 In recent years Congress has been encroaching on the President’s veto power by 
using the concurrent resolution to nullify executive acts and terminate delegated powers. 
Both the Reorganization Act of 1939 and the Lend-Lease Act of 1941 contained pro¬ 
visions for nullification or termination by concurrent resolution. The problem is dis¬ 
cussed in Howard White, 4 ‘The Concurrent Resolution in Congress,” American Political 
Science Review , vol. 35 (October, 1941), pp. 886-889; and John D. Millett and Lindsay 

Rogers, “The Legislative Veto and the Reorganization Act of 1939,” Public Admin¬ 
istration Review , vol. 1 (Winter, 1941), pp. 176-189. The Administrative Reorganiza¬ 

tion Act of 1949 provided that either house could nullify a reorganization plan proposed 
by the President. 
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Congress. In order to secure consideration in the next 2-year period, it 
is necessary to reintroduce the proposed legislation. 1 

Committee Stage. —Reference to committee is the next step in the legis¬ 
lative process. In committee, bills are given a preliminary examination. 
Most of them are buried as meriting no further consideration. The more 
important pieces of legislation are studied in detail, public hearings are 
held, and the testimony of interested persons is heard. The committee 
arrives at its verdict. If it is favorable, the proposed legislation, often in 
amended form, is forwarded to the floor of the House. On important 
matters the committee report may be extensive and exhaustive; on minor 
matters it may convey little more than a simple affirmative. In general, 
bills that secure favorable committee action are in a strong position to 
secure passage in the House; conversely, committee rejection of a measure 
makes passage extremely unlikely. 

Although committee action is often taken in executive (closed) session, the 
vote of individual committeemen usually is available to the public. Hear¬ 
ings of the major committees on important legislation are published, some 
in the “documents” series of Congress. Minority reports also may be filed. 

Calendars. —Each bill reported out of committee to the floor of the 
House is placed on one of three principal calendars. Bills raising revenue, 
appropriating money or property, directly or indirectly, are placed on the 
“Union” calendar. All other public bills, not fiscal in nature, go to the 
“House” calendar. All bills of a private character are assigned to the 
“Private” calendar. Noncontroversial bills may be transferred from 
either Union or House calendar to the Consent calendar, provided request 
is filed. Bills withdrawn from committee by petition are placed before 
the House on the Discharge Calendar. Members keep track of bills 
mainly through the daily issue of Calendars of the United States House of 
Representatives and History of Legislation. Listed in this publication are 
the special orders of the day, unfinished business, bills in conference, the 
four calendars mentioned, with all bills on them, a history of active bills, 
and a summary table on status of fifteen or twenty major bills. 

A rule of the House requires that bills be taken up in their calendar order, 
but numerous exceptions are made in order that action may be secured on 
the more important measures. 

Selection for Consideration. —At appropriate times bills may be taken 
up out of calendar order through several devices. (1) A motion may be 

1 Procedure is covered most adequately in Floyd M. Riddick, Congressional Pro¬ 
cedure (Boston: Chapman & Grimes, Inc., 1941) and The United States Congress , Organi¬ 
zation and Procedure (Manassas, Va.: National Capitol Publishers, 1949). Current 
developments in congressional procedure are covered in the reviews of each session of 
Congress, contained in The American Political Science Review. During the last two 
decades they have been written by E. Pendleton Herring, by Orman R. Altman, and by 
Floyd M. Riddick. * 
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made to suspend the rules (on first and third Mondays and during last 
six days of session) and must receive a two-thirds vote. (2) Some com¬ 
mittees may bring up privileged matters (especially revenue and appropri¬ 
ation bills). (3) Special orders or rules are highly privileged and may be 
brought in at any time by the Rules Committee. They are adopted by a 
majority vote. (4) Bills may be brought by unanimous consent from the 
Consent Calendar (on first and third Mondays) for immediate consider¬ 
ation. (5) Committees may call up for passage some of their own bills, 
otherwise unprivileged, from House or Union calendars (on Wednesdays 
except during the last two weeks of a session). (6) Members may secure 
unanimous consent for immediate consideration of a measure. (7) Chair¬ 
men of committees, since 1949, may move for immediate consideration of 
bills (on second and fourth Mondays) for which the Rules Committee re¬ 
fuses, after 21 days, to report a special rule. 

Committee of the Whole.—The House, sitting in a more informal capac¬ 
ity, handles all Union Calendar bills as the “ Committee of the Whole 
House on the State of the Union.” Private Calendar bills are discussed 
as in “Committee of the Whole.” The House resolves itself into such a 
status on passage of a motion directing this action. The Speaker appoints 
a member to act as chairman, and himself retires. Sometimes the length 
of debate on a particular bill is set in the motion to resolve; usually this is 
divided into one-half for those opposing, one-half for those supporting. 
Procedure in Committee of the Whole is freer than in the House. At¬ 
tendance of 100 members suffices for a quorum, in place of the usual 
majority. No record roll-call votes are taken. A bill is read section by 
section, and amendments may be offered to appropriate sections. When 
the work at hand is completed, the Committee of the Whole rises and 
reports back to the House the action that has been taken. Its recom¬ 
mendations may be accepted or rejected by the House. 

Consideration on the Floor.—When at last the House turns its attention 
to a certain bill, debate on the merits of the proposed legislation is in order. 
Three readings of each bill are required by House rules. The first reading 
requirement is satisfied by printing the title in the Record and Journal at 
the time of introduction. The second reading, the only one in full, occurs 
at the time the bill is taken up for consideration in the House or in Com¬ 
mittee of the Whole. General debate precedes second reading. Amend¬ 
ments may be offered as the appropriate sections are read. Some amend¬ 
ments are general, 14 considered” amendments, seriously intended as 
alterations in the bill at hand. Others are pro forma , involving the striking 
out of the last word or two of a section; in the short debate that may ensue 
a member may make some point he otherwise could not have made. 

In the conduct of debate on a particular bill, management of the pro side 
is in the hands of the chairman or other ranking members of the committee 
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that recommended the measure. Ranking minority members of the same 
committee may be recognized as in charge of the cons. Time for debate 
generally is predetermined in the House, and the time is divided equally 
between sponsors and opponents. The members in control grant time to 
those who wish to speak. It is very common for members to ask the one 
who has the floor if he will yield. If the member who holds recognition 
wishes to step aside for a moment, a question or brief statement may 
be interposed. 

At the conclusion of consideration, the Speaker states: “The question 
is on the engrossment and third reading of the bill. ” If adopted, the bill 
is ordered engrossed and read a third time. Then: “The question is upon 
the final passage of the bill.” After the bill is passed, it is sent to the 
Senate. 

House Closure. —In a body the size of the House of Representatives, 
the necessity of curbing debate is obvious. Debate is cut off formally 
by the adoption of a motion calling for the previous question. Such a 
motion may serve to close debate upon either passage of a bill or upon 
amendments to a bill. Should the previous question be carried before 
any debate takes place, each side is given 20 minutes to present its case. 

Other methods of controlling the time expended in debate are used. 
Special orders brought in by the Rules Committee often limit debate. 
Speakers of the House have built up authority to refuse to put dilatory 
motions. House rules prevent speeches of more than 1 hour, unless 
unanimous consent be given. Informal agreements on the allocation of 
time increasingly are made between majority and minority leaders and 
have proved highly satisfactory in curbing excessive verbosity. 

Voting in the House.— Four methods of voting are used by the House. 

(1) Usually the first attempted is viva voce, or voice vote. If this is 
indecisive, or one-fifth of a quorum requests, another method may be used. 

(2) Division means standing vote, counted by the Speaker. (3) Voting 
with tellers involves the members’ filing past a given point to be counted 
for or against a bill. (4) Yeas and nays voting requires a call of the roll 
by the clerk, each member’s vote being recorded. The first three methods 
are rapid, but provide no record roll call through which a citizen may 
examine the voting record of his representative. The fourth method takes 
a great amount of House time, for the names of 435 members must be 
called orally, and those who did not respond the first time are called again. 
This process often takes a half hour or more. 

On one spectacular occasion, in 1935, the Scripps-Howard newspapers 
recorded the votes of representatives participating in a teller vote. The 
vote was upon the so-called “death sentence” on utility holding companies. 
The press gallery was filled with staff members who knew congressional 
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personnel; they simply put down the names of the members of the House 
who filed by with the “aye” group, and those who appeared with the “no” 
group. Ordinarily, however, the public is left in the dark concerning the 
votes of individual congressmen, unless the yeas and nays are recorded 
by full roll call. 

Several state legislative bodies have solved the problem of making 
record roll-call votes in brief time by installing an electric recording device. 
The names of the legislators appear on an illuminated board on the front 
wall of the chamber. Each legislator’s desk is fitted with a panel con¬ 
taining “yes” and “no” buttons. When buttons are pushed, the great 
scoreboard shows how each legislator votes. Vast amounts of time have 
been saved in the states where used, but Congress has not seen fit to adopt 
such a scheme. 

Laymen often are confused by the pairing of House members for record 
votes. Pairs are personal contracts between two members; usually they 
are of opposite points of view and different parties. If one is absent, the 
other does not vote; the pairing is announced after a roll call. 

Discharge Rule.—Withdrawal of a bill on which a House committee 
refuses to report may be obtained under the discharge rule. The rule was 
first adopted in 1910 and, in several different forms, has persisted since 
that time. The present rule, adopted in 1935, provides that when sig¬ 
natures of 218 members of the House are obtained on a petition to with¬ 
draw a bill, a sponsor may move to discharge the committee from further 
consideration. The matter is placed on a “Discharge Calendar” for 
“seven days of grace.” The motion may be taken up only on the second 
and fourth Mondays and requires a simple majority to carry. 

Much controversy has ensued over the merits of the discharge rule. 
Majority party leaders have been inclined to debunk it as an obstacle to 
proper handling of House business. Independent and minority elements 
have praised the device as an essential weapon of the forces of democracy 
in the struggle against domination. Each major party, depending upon 
its situation in the House, has been friend and then foe of the rule. After 
the Democrats secured a slight majority in the House, the liberal discharge 
rule of 1931 was adopted. This permitted a petition to be filed with only 
145 signatures. When, however, the Democrats secured a great majority, 
the 1935 amendment was added, requiring 218 signatures. In practice 
many attempts to discharge are made, but only a handful receive suffi¬ 
cient signatures, and only very few bills actually are withdrawn from 
committee. 1 

1 In the 78th Congress twenty-one discharge motions were filed, but only three bills 
actually were discharged; in the 79th, thirty-five motions led to one discharge; in the 
80th, twenty produced one. 
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SENATE PROCEDURE 

General Aspects. —Introduction of a Senate bill is accomplished by the 
announcement by a senator that he introduces it. The title of the bill 
is read, constituting first reading. Second reading is considered completed 
if there is no objection, and the bill is sent to the committee requested by 
the author. The Senate committee system already has been described; 
it does not differ in important respects from that of the House. After a 
standing committee reports favorably on a bill, it is placed on the Senate 
calendar for at least one day before being taken up. A rather simple 
calendar is sufficient to serve the needs of the Senate, and the smaller size 
of the upper house makes unnecessary the elaborate selective and re¬ 
strictive devices employed in the House of Representatives. 

The Senate normally meets at high noon. During the first hour or 
more of the day the Senate disposes of prayer, communications, committee 
reports, introduction of bills and resolutions. After this is completed, the 
Senate turns to the calendar of bills and takes up those unobjected to in 
the order listed on the calendar. This is called the “morning hour” and 
ends at 2 p.m. Thereafter the Senate proceeds to the consideration of 
other legislation. Voting is by voice vote, standing vote, or roll-call vote. 
The Senate does not use the teller plan. Roll-call voting takes rather 
little time and is used very commonly. Pairing is frequent. 1 

Filibustering and Closure. —The reluctance of the Senate to impose re¬ 
strictions on debate is widely known, for the filibuster is the most spec¬ 
tacular of American legislative exploits. Senators have intense pride in 
the Senate's reputation as a forum of free discussion. Occasionally sena¬ 
tors representing a minority point of view obstruct and frustrate the will 
of the majority through a filibuster. During the filibuster senators hold 
the floor for hours, delivering relevant and irrelevant remarks, aimed 
primarily at obstruction until some concessions are obtained. The longest 
filibuster on record is that of Robert M. La Follette, Sr., who in 1908 spoke 
for 18 hours against a currency bill. 

The closure rule of the Senate, adopted in 1917, requires a petition to 
end debate signed by one-sixth (sixteen) of the senators. On the second 
day after this is filed, the Senate must vote by a two-thirds majority to 
bring debate to a close. After adoption of a closure motion, no senator 
may speak more than one hour to the question, and other delaying parlia¬ 
mentary tactics are greatly restricted. Closure has been invoked in the 
Senate only four times between 1917 and 1949, but threat of its use has 
been sufficient to head off or terminate several filibusters. A mild form 
of closure, capable of stopping spur-of-the-moment filibusters, is found in 

1 The procedure of the Senate is dealt with exhaustively in George H. Haynes, The 
Senate of the United States (Boston: Houghton, 2 vols., 1938). 
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the unanimous consent agreements by which the debate on particular 
measures is limited in advance. 1 

In 1949, after a filibuster on civil rights legislation, the Senate adopted 
a revised closure rule by which any matter under Senate proceedings (except 
change of rules) is subject to closure, and a two-thirds vote of the total 
membership of the Senate (64 members) is required to carry closure, rather 
than the old requirement of two-thirds of those present. The net result 
of these changes is to make closure more difficult to use, but to extend the 
possibility of its use to procedural matters. 

Amendments and Riders. —Senate rules governing amendments to bills 
are not so strict as those in the House. This is especially true in respect 
to the requirement that an amendment be “germane,” which means 
pertinent or in close relationship. Except to general appropriation bills, 
the Senate is free to add unrelated amendments to bills. Sometimes a 
whole bill of subsidiary interest will be amended onto a bill of great im¬ 
portance. This is called a “rider.” The government of Cuba was pro¬ 
vided for under the “Platt Amendment,” a rider to an Army appropri¬ 
ation bill in 1901; this continued on the statute books, highly offensive to 
Cuban pride, until the inauguration of the “good-neighbor policy” after 
1933. Presidential authority to reduce the gold content of the dollar was 
granted in a Senate rider to the Agricultural Adjustment Act of 1933. 
The President has no item veto, and therefore must sign or veto the whole 
bill presented to him. 

Appointments and Treaties. —By the Constitution the Senate is given 
special powers over appointments and treaties. The President nominates 
and the Senate confirms officers of the United States by simple majority. 
The fundamental law speaks of “advice and consent” by the upper house. 
The development of “senatorial courtesy” and the political contacts of 
President and senators will be treated subsequently. The procedure of 
the Senate on appointments is to receive the nominations of the President 
and to refer them to appropriate committees. After these committees 
report, action on the confirmation takes place on the floor. 

Treaty ratification requires a two-thirds vote on the floor. A treaty is 
received from the President and referred to the Committee on Foreign 
Relations. Upon its report the Senate usually resolves itself into the 
“Committee of the Whole” for the consideration of the treaty. This is 
the only remaining use of the Committee of the Whole in the upper house. 
The Committee considers and reports its recommendation back to the 
Senate. There is strong agitation to modify the power of Senate minori- 

1 Franklin L. Burdette, Filibustering in the Senate (Princeton, N.J.: Princeton Uni¬ 
versity Press, 1940) tells the interesting story of Senate filibuster and closure. Lindsay 
Rogers, The American Senate (New York: Knopf, 1926), presents a convincing case for 
the freedom of debate of the Senate. 
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ties over treaties by assigning responsibility for ratification to a simple 
majority either of the Senate or of the two houses. 1 

MATTERS OF JOINT CONCERN 

Conference Committees. —If both houses pass identical versions of the 
same bill, it is enrolled, signed, and sent to the President. In case different 
versions of the same bill have been passed and neither house will recede, 
then the bill is sent to a conference committee. These committees, usually 
consisting of three or more members from each house, meet to thrash out 
their differences. Each house may choose to instruct its conferees, but 
normally they are left free to negotiate for themselves. After agreement 
is reached, each set of conferees reports back to its house. The report 
may be accepted, or rejected and further negotiation ordered. Conference 
committees, as the late Senator Norris frequently pointed out, have become 
a sort of third house of our legislative bodies. They are often criticized 
because proceedings are secret, bills may be rewritten arbitrarily, and their 
reports seldom are considered carefully. 2 

The Legislative Reform Act of 1946 confines the reports of conference 
committees to legislative controversies submitted and stipulates that 
where the rule is violated the conference report shall be subject to a point 
of order. 

Records and Laws. —Records of debates and proceedings in the Senate 
and House are printed in the Congressional Record y which has been the 
public and official record since 1873. The Record is substantially a steno¬ 
graphic report of the debates and proceedings. It is well known that a 
great many speeches that appear in the Record were not delivered orally 
but are “extensions of remarks” included by unanimous consent. In 
addition to the Record , each house keeps a journal of its proceedings and 
acts. The journal of the previous day is read, usually in part only, at the 
opening of the session each day. Once enacted and signed by the Presi¬ 
dent, measures become laws and may be found in the Statutes at Large of 
the United States for the particular session. From time to time statutes 
are codified in The Code of the laws of the United States of a General and 
Permanent Character . . . , commonly called “U. S. Code.” 

Impeachment. —Constitutional authority to impeach is vested solely in 
the House; power to try impeachment cases rests with the Senate alone. 

1 For further consideration of the treaty power of the Senate, see Kenneth Cole- 
grove, The American Senate and World Peace (New York: Vanguard, 1044); Itoyden J. 
Dangerfield, In Defense of the Senate; a Study in Treaty-making (Norman: University 
of Oklahoma Press, 1933); Denna F. Fleming, The Treaty Veto of the American Senate 
(New York: Putnam, 1930). See also p. 73. 

2 The standard work on this subject is Ada C. McCown, The Congressional Conference 
Committee (New York: Columbia University Press, 1927). 
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The House usually refers a motion proposing impeachment of an officer 
to the appropriate standing committee or to a specially created investi¬ 
gating committee. If an impeachment motion is adopted by the House, 
a committee may be set up to draft articles of impeachment. After their 
adoption, managers are chosen in whatever manner the House directs. 
The Senate, upon being informed of House action, sets up a committee to 
prepare for the trial. 

The House managers appear in the Senate at the appointed time and 
commence their prosecution of the case. If the President is impeached, 
the Chief Justice of the Supreme Court presides over the Senate trial. 
The accused officer has a right to appear and to testify in his own behalf. 
A two-thirds vote of the Senate is necessary for conviction. The Senate 
has sat as a court of impeachment on only twelve occasions in the country’s 
history. Nine cases involved judges, of whom four were convicted and 
removed, four were acquitted, and one resigned under fire. The first 
officer ever impeached was a senator in 1798, but the Senate dismissed 
that case for want of jurisdiction. Two reconstruction-era cases were the 
only ones involving executive officers: President Andrew Johnson was 
acquitted in 1808; Grant’s Secretary of War was acquitted in 1876. 

Selection of President and Vice-President. —It has been more than one 
hundred years since the House of Representatives was called upon to 
elect a President. This responsibility falls upon it when no candidate 
secures a majority in the electoral college. The Constitution provides 
that if no candidate for President secures a majority of the electoral votes, 
the House shall choose from among the three highest. In selecting a 
President, the House votes by states, each state having one vote. The 
successful candidate must secure the votes of a majority of the states. 
The House elected Thomas Jefferson President, following the indecisive 
election of 1800, and John Quincy Adams after that of 1824. 

Should no candidate secure a majority of the electoral votes for Vice- 
President, the Twelfth Amendment provides that the Senate shall choose 
from among the two highest candidates. A majority of the total member¬ 
ship of the Senate is necessary to elect. The electoral vote was incon¬ 
clusive only in 1836; in that case the Senate chose Richard M. Johnson as 
Vice-President during the Van Buren administration. 


CONGRESSIONAL PROBLEMS 

General Appraisal. —Among national legislatures and parliaments of 
the world, the American Congress stands out as one of the most successful. 
It has endured over a century and a half. On the whole it has proved 
reasonably representative of the national will. The Senate is unquestion¬ 
ably the outstanding second chamber among national parliamentary bodies. 
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The House and Senate provide one of the few remaining examples of the 
two-house plan operating on a substantially coordinate basis. Although 
its time and energy have often been frittered away upon unimportant 
issues chosen because of excessive localism, narrow partisanship, and desire 
for meddling, when great national issues have emerged upon the scene, 
the Congress has rarely, if ever, failed to serve the country loyally. The 
men and women who have served in Congress have been of surprisingly 
high type, when one considers how ill informed the electorate is, and 
how prevalent is the contemptuous attitude of many people toward 
Congress. 

External Control. —The founding Fathers incorporated in the Consti¬ 
tution the principle of the separation of powers. If the plan operated in 
pure form, it would involve the leadership of Congress from within. Strong 
internal leaders have developed in both House and Senate at various periods 
of history. For the last half century and more, however, leadership and 
direction have come increasingly from outside of Congress, especially 
from the President acting as leader of his party. Outstanding con¬ 
gressional leaders—Cannon, Longworth, Cummins, and Robinson—have 
considered themselves servants of their parties and party leaders. This 
condition gives rise to the charge that Congress is subject to outside 
dictation. 

A related accusation is made to the effect that Congress is under the 
control of pressure groups and defers somewhat willingly to their beck and 
call. There is some evidence of deference to organized groups, although 
the picture is much overdrawn by some critics. On the other hand, as 
shown in an earlier chapter, the special-interest group has an important 
role in the legislative process. Congress plays the role of compromiser 
and conciliator, seeking a workable solution by composing the differences 
of warring factions. The road to reform for the abuses that arise from 
excessive demands of pressure groups is for the citizenry to join up in 
counterpressure groups. The most striking need is for adequate consumer 
representation. 

Localism and Sectionalism.—A great amount of localism persists in con¬ 
gressional politics. Senators and representatives commonly regard them¬ 
selves as “ ambassadors of locality, ” rather than delegates of the whole 
nation. This is demonstrated many times over in every session, but 
especially in the scramble over the “pork barrel” of rivers and harbors 
appropriations, and in the “logrolling” over economic issues like the tariff 
and farm relief. The electorate of a district or state then is informed of 
the glorious service of its legislator, often through an extension of remarks 
from the Record such as: “What Blanton’s Twelve Counties, Seventeenth 
District (Texas), have Received from Government since 1933.” Yet, in 
another sense, the representative should serve his district; for he is elected 
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by it and is to some extent at least expected to represent its views on 
public questions. 

The interests of the country as a whole occasionally may be served 
through the alliances and counteralliances made by various economic, 
sectional, and partisan groups. A few congressmen, and especially sena¬ 
tors, enjoy such prestige in their home states that on most issues they are 
left free to serve the country with detachment and distinction. In the 
recent past, Senators Borah of Idaho, Norris of Nebraska, Cutting of New 
Mexico, and others enjoyed such popularity in their states that they were 
able to devote themselves largely to national interests as they saw them, 
without the distortion of localism. 

Local interests gain exaggerated importance in this country through the 
tradition that a representative must live in his district. The custom is so 
well established that it would be very difficult to change. The advan¬ 
tages of the British system, under which the member of Parliament need 
not be, and usually is not, a resident of his district, should not be over¬ 
looked. 

Petty Matters. —Even a cursory observer of Congress is impressed with 
the amount of legislative time wasted on relatively minor issues, and the 
hasty fashion (especially in the House) in which matters of great im¬ 
portance are dealt with. A large proportion of the bills on the calendars 
of the two houses concern petty matters that might more properly be 
handled by delegating rule-making authority to administrative agencies. 
The most extreme proposal along this line is one made with reference to the 
British Parliament. Some years ago Sir Stafford Cripps urged that the 
“mother of parliaments” confine its lawmaking solely to one omnibus 
appropriation and planning bill per session. The American Congress 
certainly would not be willing to abdicate to this extent, but it might well 
provide for the settlement of private claims through courts or adminis¬ 
trative tribunals, and for reduction in the number of minor public bills by 
the delegation of legislative authority (with appropriate standards) to the 
executive. Some progress has already been made through the flexible 
tariff, executive trade agreements, blanket appropriation measures, and 
the like. In time of war Congress appropriates billions of dollars to the 
military establishments with a minimum of restrictions on where or how 
the money shall be spent. In peacetime, the small-town post office, a 
veterans’ hospital, a port dredging job, all must be authorized according to 
the political formula worked out in detail by Congress. 

The congressman also is expected to serve his constituents as an “ errand 
boy,” in varied fields quite divorced from legislation. One representative 
estimated that three-fourths of a member’s time is taken up by contacting 
executive agencies, dealing with District of Columbia matters, handling 
claims against the government, finding jobs for constituents, and other 
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him for leadership. The presidential system has great weaknesses not 
present in the parliamentary scheme. If a new start were being made, 
the latter, with executive responsible to the legislative, might well be 
favored. But the tradition of separation is established in this republic, 
and means must be improvised to make the system work. Presidential 
leadership should not mean, however, servile acceptance of every executive 
proposal to the Congress. Congress should exercise its own independent 
judgment upon every recommendation of the executive. Experience has 

* Testimony of Estes Kefauver, United States Congress, Joint Committee on the 
Organization of Congress, Hearings, part 1 (Washington: Government Printing Office. 
1945), pp. 66-71. 
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shown that the American system works best with the President accepting 
and actively playing the role of chief legislator. Executive-legislative 
relations might be improved and made more direct if the two houses would 
amend their rules to permit cabinet members to be questioned in person on 
the floor of the House and Senate. 1 

Other proposals for improved relations with the executive call for a 
joint legislative-executive cabinet composed of legislators and executive 
heads in approximately equal number. Nearly all reform plans include 
some provision for regular consultation between congressional leaders and 
the President. Several favor careful coordination of legislative com¬ 
mittees with the corresponding executive departments. 

Leadership and Committees. —If Congress is not to be dominated by the 
executive, internal reforms are necessary to provide an alternative leader¬ 
ship. Proposals for strengthening congressional leadership are so inter¬ 
twined with those for committee revision, the two must be considered 
together. Students of Congress generally agree that the Senate and 
House had too many committees, resulting in diffused authority, overlap¬ 
ping jurisdiction, and conflicting committee meetings for many members. 
Some attack selection of chairmen by seniority; perhaps election by party 
caucus would prove most satisfactory. The solution offered by many 
critics of the committee system is to reduce the number of committees in 
each house to about ten, but the reductions accomplished in the 1946 
reorganization to fifteen in the Senate and nineteen in the House have 
improved the situation greatly. 

After the reorganization of the committees is completed, it is often pro¬ 
posed that the chairmen of the committees, all members of the majority 
party, constitute a sort of “legislative cabinet,” or “legislative policy com¬ 
mittee,” similar to the legislative council scheme now used by several 
states. This cabinet would become the body through which the business 
of Congress is planned, the work of the committees is coordinated, and 
contacts with executive heads are maintained. 

The objections to these proposals come mainly from the Congress itself. 
Reduction in the number of committees will mean the abolition of dozens 
of chairmanships now existing, together with their small patronage and 
prestige value. Some legislative matters might not get the attention they 
deserve from a large committee. The “legislative-cabinet” idea often is 
feared by the rank-and-file legislator because he feels that some of the 
prerogatives of the membership will be assumed by the leadership. 

1 This proposal is generally known as the “Kefauver Plan” after its chief sponsor, 
who is now senator from Tennessee. See Estes Kefauver, “The Need for Better 
Executive-legislative Teamwork in the National Government,” American Political 
Science Review , vol. 38 (April, 1944), pp. 317-325. In the 79th Congress, the proposal 
was introduced as House Resolution 31 (Kefauver) and Senate Resolution 8 (Fulbright). 
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Four Plans for Congressional Reform and the Reorganization Act 


Features 


National Planning| 
Association 1 


American Political! 
Science Associa¬ 
tion 2 * 


Joint Committee 
of Congress* 


Legislative Re¬ 
organization Act 4 


Leadership 


Relations 
with Presi¬ 
dent 

Question 

period 

Liaison with 
depart¬ 
ments 

Control over 
administra¬ 
tion 


Members 7 

offices 

Library of 
Congress 

Legislative 

counsel 

Number of 
committees 

Committee 

jurisdic¬ 

tion 

Committee 

staffs 

Committee 

chairmen 


Retirement 

Salaries 


Reduction of 
work load 


Lobbyist 

control 


Majority and mi¬ 
nority policy 
committees, 
each house. 

Majority policy 
committees con¬ 
sult with Presi¬ 
dent. 

Experiment with 
department 
heads. 


Broader appro¬ 
priation bills; 
control through 
Accounting Of¬ 
fice. 

Adequate per¬ 
sonal staffs. 

Expansion of ref¬ 
erence service. 


15 each house. 

Equivalent in 
Senate and 
House. 

Adequate staffs. 


Find substitute 
for seniority. 


Annuity at 55. 
$25,000. 


Reduce or re¬ 
allocate. 


No provision. 


Legislative coun¬ 
cil to plan ma¬ 
jority program 
in Congress. 

Legislative coun¬ 
cil to promote 
liaison and 
cooperation. 

No recommenda¬ 
tion. 

Committees par¬ 
allel depart¬ 
ments and work 
with them. 

House commit¬ 
tee on appropri¬ 
ations oversees 
administrative 
performance. 

Substantial clerk 
hire increase. 

More funds and 
better facilities. 

More appropria¬ 
tions and 
services. 

Eliminate inac¬ 
tive. 

Parallel com¬ 
mittees in the 
two houses. 

Independent 
qualified ex¬ 
perts. 

Six-year tenure 
or party group 
choose; curb 
chairman's 
power. 

Contributory 
plan like civil 
service. 

$15,000. 


Home rule for 
D.C.; delegate 
claims^ cut pri¬ 
vate bills. 

Groups register; 
reveal member¬ 
ship and 
finances. 


Majority and mi-| 
nority policy 
committees, 
each house. 

Joint council of 
executive and 
policy com¬ 
mittees. 

No jurisdiction. 


Committees re¬ 
view agencies 
within their 
jurisdiction. 

Service audits 
by Comptroller 
General; no 
more indefinite 
appropriations. 

An administra¬ 
tive assistant 
for each. 

Increased funds 
and services. 

Expanded funds 
and personnel. 

Senate 16; 
House 18. 

Clearly defined 
jurisdiction. 

Four added ex¬ 
perts per com¬ 
mittee. 

No agreement. 


Contributory 

plan. 

$15,000, taxable 
as business¬ 
man's. 

Home rule for 
D.C.; delegate 
claims; digest 
bills. 

Groups register; 
list expendi¬ 
tures. 


No provision; 
Senate policy 
group added. 

No provision. 


No provision. 


No provision. 


Service audits; 
definite appro¬ 
priations. 


No provision; 
Senate got 
later. 

Increased funds 
and services. 

Expanded funds 
and personnel. 

Senate 15; 

House 19. 

Clearly defined 
jurisdiction. 

Four added ex¬ 
perts per com¬ 
mittee. 

No provision. 


Contributory 

plan. 

$12,500 plus 
$2,500 expenses. 

Delegate small 
claims; allows 
suits vs. U.S. 

Groups register; 
list expendi¬ 
tures. 


1 Robert Heller, Strengthening the Congreae (Washington, D.C.: National Planning Association, 1945). 

* George Galloway and Others, The Reorganization of Congress (Washington: Public Affairs press, 1945). 

* Report of the Joint Committee on the Organization of Congress (Washington: Government printing office, 
1946). 

4 60 Stat. 831. 
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Aids for Congress.—Congress is attempting to perform its important 
work without proper help. Legislative costs are unbelievably low. Only 
a few committees are adequately staffed. The Legislative Reference 
Service of the Library of Congress has never been assigned the importance 
of comparable bodies in the states. The Offices of the Legislative Counsel 
have been badly financed and supported. Individual legislators, even 
with the additional clerk hire provided in 1944, often cannot keep abreast 
of their correspondence and routine duties. 

Most of these difficulties can be overcome by making Congress more 
generous with itself. The Legislative Counsels and the Library of Congress 
should have the appropriations necessary for them to do the job. Allo¬ 
cation of a well-paid executive assistant to each member of the House and 
Senate would provide a welcome relief from humdrum office work and 
would release members to spend more time on legislation. It is highly 
important, however, that additional employees authorized for members' 
offices and committees be qualified persons, chosen for other than political 
qualifications. This might be controlled in part by making most of the 
appointments in the Library of Congress and assigning them to work with 
particular members or committees according to the type of legislation at 
hand. Expansion of congressional bill-drafting facilities could release the 
legislative branch from excessive reliance upon measures prepared in 
executive departments and by private agencies. 

Congress and the Public.—That Congress has done a poor job in public 
relations is generally agreed. The executive branch has great advantages 
of prestige and concentrated responsibility. The Congress is large and 
unwieldy, fettered by tradition and handicapped by the lack of leadership 
from within. A number of proposals have been made for improving public 
understanding of Congress and its problems. First, the House and Senate 
might reduce the amount of time spent in session, concentrating into one 
or two days a week the important legislative business that must be con¬ 
ducted on the floor. Second, these sessions could be broadcast directly 
over the radio to the whole country and ought to command more attention 
from the newspapers. Third, public attention should be focused on com¬ 
mittee proceedings, where detailed work is done on legislation; this would 
be made easier by reducing the number of committees and making pro¬ 
vision for public attendance at committee hearings. Fourth, recesses 
should be taken at appropriate intervals so that legislators could return 
to their districts and report in person to their constituents. 

From public understanding of Congress and the issues before it might 
come appreciation for congressional needs and problems. Often hostile to 
proposals for increasing the perquisites of legislative office, public opinion, 
when properly informed, might recognize that congressional salaries ought 
to be increased to $20,000 or more. Moreover, Congress ought to be 
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encouraged to cease being so stingy with itself regarding staff assistance. 
With the federal budget running into many billions of dollars, even a slight 
saving in administrative expenditures would more than justify Congress 
in spending ten times as much as formerly on investigators, technical staff, 
legislative draftsmen, and research assistance. Another reform, dear to 
the hearts of many Congressmen, is the longer term of office. Repre¬ 
sentatives would like very much to have terms of 4 years, and there is 
much to be said for the change. Besides relieving members of the House 
from the insistent pressure of repairing political fences for reelection, the 
4-year term would reduce considerably the possibility of a deadlock with 
a President of one party and the House majority of another. The 4-year 
term for House would introduce problems in connection with the Senate 
term, for the present scheme used in the Senate requires election of one- 
third of the membership each 2 years. Extending the Senate term to 8 
years with one-half of the senators elected each 4 years is one possibility, 
but it might lead to deadlock between President and Senate majority. 
The Senate term might be reduced to 4 years; although this would virtually 
eliminate the possibility of deadlock, with all representatives and senators 
and the President elected at the same time, it is not likely to prove popular 
with the Senate, two-thirds of which must vote affirmatively in order to 
submit the necessary constitutional amendment. 1 

The reform of Congress, long discussed sporadically in academic and 
congressional circles, became a major item on the agenda of American 
democracy in 1945 and 1946. Urged for several years by a committee 
on Congress of the American Political Science Association and by many 
individual critics, the Seventy-ninth Congress established a joint committee 
to study its organization. After extended hearings, the committee filed 
its report on Mar. 4, 1946. 2 The committee, headed by Senator Robert 
M. La Follette, managed to reach agreement on most of the acute organ¬ 
izational problems facing Congress. As shown in tabular form on an 
earlier page, the report called for the creation of majority- and minority- 
party committees in each house, a joint legislative-executive council 
composed of congressional and executive leaders, a fairly drastic reorgan- 

1 For further reading on the reform of Congress, the following are especially recom¬ 
mended: Young, op. cit.; George B. Galloway, Congress on Trial (New York: Crowell, 
1946); Thomas K. Finletter, Can Representative Government Do the Jobf (New York: 
Reynal & Hitchcock, Inc., 1945); Robert Heller, Strengthening the Congress (Washing¬ 
ton, D.C.: National Planning Association, 1945); James M. Burns, Congress on Trial 
(New York: Harper, 1949); and Estes Kefauver and Jack Levin, A Twentieth Century 
Congress (New York: Ducll, Sloan & Pearce, 1947). 

2 United States Congress, Joint Committee on the Organization of Congress Hear¬ 
ings, parte 1-4 (Washington: Government Printing Office, 1945), and Organization of the 
Congress , Report of the . . . pursuant to House Con. Res. 18, 79th Cong., 2d Sees., 
Senate Report No. 1011 (Washington: Government Printing Office, 1946). 
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ization of committee systems of the Senate and House, great increases 
in aids to the Congress, reduction of petty duties that take congressional 
time, and more adequate compensation of members. The committee 
could not reach agreement on reform of the seniority system or of House 
Rules Committee powers. It considered the proposal of a question hour 
and of Senate filibusters as outside the scope of its powers. 

1946 Reform. —In July, 1946, during the closing rush of the second ses¬ 
sion of the Seventy-ninth Congress, the Legislative Reorganization Act 
of 1946 was enacted. 1 The principal features of the legislation may be 
summarized as follows: 

Standing Committees .—The Senate was reduced from thirty-three to 
fifteen committees; the House, from forty-seven to nineteen. 

Compensation .—The salary was increased from $10,000 to $12,500 and 
tax-free expense account extended to both senators and representatives. 

Retirement .—The scheme requires members to contribute 6 per cent of 
basic salaries; on retirement at the age of sixty-two or later, after 6 or 
more years of service, an annuity will be paid at the rate of 2J^ per cent 
of basic salary for the years of service, but not in excess of three-fourths 
of the closing salary. 

Aids .— Each committee employs the services of four experts at $5,000 
to $8,000 per year. Both the Legislative Reference Service and the 
Offices of the Legislative Counsel will be allowed more staff and larger 
appropriations. 

Lobbying .—Groups must report their contributions and expenditures 
for lobbying, including the names and addresses of those who contribute 
$500 and more. Paid lobbyists must register with the Clerk of the House 
and the Secretary of the Senate, listing their names, addresses, employers, 
salaries, expenses, time employed, and the like. This information will be 
published in the Congressional Record. 

Claims .—Claims of $1,000 and less may be settled by the heads of the 
federal agency concerned. Suits against the Federal government are 
authorized in the district courts, with the right of appeal. 

Further Reorganization Needed. —The Legislative Reorganization Act 
has been in operation long enough to disclose both the improvements it 
effected and its shortcomings. Some of the weaknesses resulted from 
House amendments to the bill; several beneficial points were not included 
either in the report of the reorganization committee or in the bill. 

While the committee system has been improved by the reduction in 
number of committees, the seniority method of choosing chairmen remains. 
The “life-and-death” powers of the House Rules Committee are little 
diminished. The number and jurisdiction of House and Senate committees 

1 60 Stat. 831. The Senate passed the bill on June 10, 1946, by a vote of 48 to 16. 
The House adopted the measure July 25, 1946, by a vote of 229 to 61. 
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are not in harmony, nor are they properly coordinated with executive 
departments. Some special investigating committees are still being 
created to conduct probes that might more effectively be handled by sub¬ 
groups of standing committees. Staffing of committees and of senators’ 
offices has been made more adequate, but members of the House still need 
administrative assistants, and many committees still cannot match in 
expertness the executive and special-interest representatives who come 
to testify. 

Petty demands on congressional time have been reduced but far from 
eliminated. Home rule for the District of Columbia not only would give 
self-government to residents of the District, but would unburden Congress 
and leave more time for national matters. Some claim bills and various 
appointment matters still plague individual legislators. 

Legislative-executive relationships were not directly improved by the 
1946 act. For more than a decade, except during the Eightieth Congress, 
informal weekly conferences have been taking place at the White House 
between the President and majority party congressional leaders. There 
remains a need for some formal council in which the President and cabinet 
members might meet regularly with congressional leaders. Such a council 
was proposed in all the leading reorganization plans, but was left out of 
the Reorganization Act. The “question period’’ proposal of Senator 
Kefauver, while less widely supported, suggests another way in which 
executive-legislative misunderstandings might be minimized. The Senate 
has moved to further develop its own leadership through the creation of 
majority and minority policy committees, but the House has taken no 
comparable action. 1 


References 

(See also works listed after preceding chapter.) 

Alexander, De Alva S.: History and Procedure of the House of Representatives 
(Boston: Houghton Mifflin, 1916). 

Burdette, Franklin L.: Filibustering in the Senate (Princeton, N.J.: Princeton Uni¬ 
versity Press, 1940). 

Burns, James M.: Congress on Trial; The Politics of Modem Lawmaking (New York: 
Harper, 1949). 

Chamberlain, Joseph P.: Legislative Processes: National and State (New York: Apple- 
ton-Century-Crofts, 1936). 

Colegrove, Kenneth: The American Senate and World Peace (New York: Vanguard, 
1944). 

Dangerfield, Royden J.: In Defense of the Senate; A Study in Treaty-making (Nor¬ 
man, Okla.: University of Oklahoma Press, 1933). 

1 Professor George E. Outland, scholarly ex-congressman, summarizes the case for 
further reforms in “Congress Still Needs Reorganization,” Western Political Quarterly % 
vol. 1 (June, 1948), pp. 154-164. 



CONGRESS: PROCEDURE AND PROBLEMS 


Finletter, Thomas K.: Can Representative Government Do the Jobt (New York: 
Reynal & Hitchcock! Inc., 1945). 

Fleming, Denna F.: The Treaty Veto of the American Senate (New York: Putnam, 
1930). 

Galloway, George: Limitation of Debate in the United States Senate , Public Affairs 
Bulletin No. 64 (Washington: Library of Congress, 1948). 

- Congress at the Crossroads (New York: Crowell, 1946). 

- et at.: The Reorganization of Congress (Washington: Public Affairs Press, 1945). 

A report of the Committee on Congress of the American Political Science Associa¬ 
tion. 

Heller, Robert: Strengthening the Congress (Washington: National Planning Associa¬ 
tion, 1945). 

Kefauver, Estes, and Jack Levin: A Twentieth Century Congress (New York: Duell, 
Sloan & Pearce, 1947). 

Luce, Robert: Legislative Problems (Boston: Houghton Mifflin, 1935). 

- Legislative Procedure (Boston: Houghton Mifflin, 1922). 

McCown, Ada C.: The Congressional Conference Committee (New York: Columbia 
University Press, 1927). 

Riddick, Floyd M.: Congressional Procedure (Boston: Chapman & Grimes, Inc., 1941). 

- The United States Congress Organization and Procedure (Manassas, Va.: National 

Capitol Publishers, 1949). 

-and George H. Smith: Congress in Action (Manassas, Va.: National Capitol 

Publishers, 1948). 

Rogers, Lindsay: The American Senate (New York: Knopf, 1926). 

Torrey, Volta: You and Your Congress (New York: Morrow, 1944). 

United States Congress: Official Congressional Directory . Issued for each session 
of each Congress. 

- Congressional Record. Issued daily when House or Senate meet. Bound vol¬ 
umes available after close of each session. 

United States Congress Joint Committee on the Organization of Congress: 
Hearings , parts 1-4, 79th Cong., 1st Sess. (Washington: Government Printing 
Office, 1945). 

- Report of the Joint Committee on the Organization of Congress . , . pursuant to 

H. Con. Res. 18, Senate Report No. 1011 (Washington: Government Printing 
Office, 1946). 

United States House of Representatives: Cannon*s Procedure in the House of 
Representatives , House Doc. 731, 80th Cong. (Washington: Government Printing 
Office, 1948). 

Walker, Harvey: The Legislative Process (New York: Ronald, 1948). 

Young, Roland: This Is Congress (New York: Knopf, 1943). 



Chapter 14 

PRESIDENT: THE OFFICE 

When foreign affaire play a prominent part in the politics and policy of a 
nation, its Executive must of necessity be its guide: must utter every initial 
judgment, take every first step of action, supply the information upon which 
it is to act, suggest and in large measure control its conduct. 

Woodrow Wilson, Congressional Government. 1 

STRUCTURE AND ROLE 

Question of a Separate Executive Branch. —When the Constitutional 
Convention of 1787 came to discuss the execution of laws, it was necessary 
to justify the establishment of a separate executive branch. Under the 
Articles of Confederation no separate executive existed; Congress exercised 
all executive authority through committees and special agents, but in 
general this plan had worked rather badly. The office of governor, found 
in all the states, was also a possible model. Although authority, terms, and 
modes of election varied, all were separately organized and all were single 
executives. The separation of authority between Crown and Parliament, 
then undergoing change in Britain, was cited by those who desired an 
independent executive. Those who wanted no separate executive argued 
that the tyranny of George III gave ample support to their view. Montes¬ 
quieu and Locke were quoted on their advocacy of the separation of powers 
by proponents of the separate executive. In the Convention of 1787, 
however, little controversy arose over the necessity of national executive. 
Madison's notes contain no record of a delegate having spoken against an 
executive branch, although some delegates wanted an executive “ absolutely 
dependent" on the legislative branch. 2 

Form of the Executive* —If a separate executive were to be established, 
should it be single or plural? Some proposed vesting the executive author¬ 
ity in a group or council, like the two consuls of Rome. This plural type 
of executive has the obvious disadvantage of dividing authority, which can 
so easily lead to irresponsibility. The convention's decision for a single 
executive was made by a vote of seven states to two. 3 Even after the single 

1 (Boston: Houghton, 1913), xi-xii. First published in 1885. 

2 Charles C. Tansill (ed.), Documents Illustrative of the Formation of the Union of the 
American States , House Doc. 398, 69th Cong., 1st Sees. (Washington: Government Print¬ 
ing Office, 1927), pp. 131-134. Hereafter cited as Documents. 

* Documents, p. 146. The vote was taken on June 4, 1787. It was phrased: “Shall 
the blank for the number of the executive be filled with a single person? ” Ibid., p. 145. 
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executive was agreed upon, many argued for making executive actions 
subject to a council of advisers, a device already used to curb the powers of 
many governors. Diffusion of authority was charged against this plan, 
too, and eventually the convention was won over to a single chief magis¬ 
trate, styled “ President, ” with no advisory council. 

The desire to make the President subject to some advisory body did 
lead to giving the Senate power to advise and consent to appointments and 
treaties proposed by the executive. On the whole, however, the President 
was left free to set up his own advisory services. The cabinet, without a 
constitutional or statutory status and completely under executive control, 
is the leading formal agency for consultation. Each chief executive may 
choose in addition such other advisers as he deems fit. 

Scope of Executive Authority. —The question of powers of the separate, 
single executive was most perplexing and most crucial. The heritage of 
colonial and revolutionary days directed that a weak executive, if any, be 
established. Years of struggle with royal and proprietary governors taught 
American colonists to distrust executive power. The aversion of the people 
to monarchy, particularly to George III, strengthened the position of those 
who desired a weak executive. 

On the other hand, the breakdown of central government under the 
Articles of Confederation led some to demand an energetic executive. It 
was argued that if the separation of powers were desirable, it was logical 
to have three coordinate branches, with no one predominant over the others. 
The convention finally decided to vest in the President most, but not all, 
of the executive power. Power to confirm appointments and to ratify 
treaties was reserved for the Senate. The President was given important 
legislative and some judicial authority. Sections 2 and 3 of Article II of 
the Constitution were devoted to an enumeration of presidential powers. 
The President was made commander-in-chief of the Army and Navy, was 
given power to appoint., to make treaties, to receive ambassadors and 
ministers, to grant reprieves and pardons, to enforce laws, and to perform 
certain duties in connection with the Congress. The legislative, executive, 
and judicial functions of the President will be examined in the next chapter. 

Much of the President’s authority accrues to him by virtue of factors 
beyond the formal powers. His prestige as chief representative of the 
American people, and as leader of his political party, plays a large part in 
making him a strong leader if he chooses the role and has the personal 
qualities to fill it. 

THE SELECTION PROCESS 

Constitutional Provisions. —Direct election of the President was con¬ 
sidered a practical impossibility by most of the framers of the Constitution, 
even though direct election of the governor had been successful in New 
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York and Massachusetts. 1 Selection by Congress was most widely sup¬ 
ported in the convention; this selection method was included in both 
Virginia and New Jersey plans, and was adopted unanimously at one point 
in the convention’s proceedings. 

The electoral-college mode of selection eventually chosen was a com¬ 
promise, combining, its craftsmen felt, the virtues of independence from 
the legislative branch with indirect popular participation. Each state 
chooses, in any way its legislature specifies, electors equal in number to 
the representatives and senators from that state. All states now use 
popular election on a state-wide basis. The electors meet in their own 
states and cast ballots for presidential and vice-presidential candidates. 
The results in each state are sent to the national capital and opened in 
the presence of Congress. Under the original plan each elector voted 
for two persons; the candidate receiving a majority of electoral votes be¬ 
came President, and the second highest became Vice-President/ 

This scheme caused a tic between Jefferson and Burr in 1800. Although 
the electors clearly intended that Jefferson should be President and Burr 
Vice-President, under the terms of the Constitution each had exactly 
seventy-three votes, and election was thrown to the House of Represent¬ 
atives. In the House some federalists supported Burr, but eventually 
Jefferson was elected. It was clear that the mode of election was defective 
and must be amended. The Twelfth Amendment corrected this by pro¬ 
viding for separate voting for President and Vice-President. If no presi¬ 
dential candidate secures a majority of electoral votes, the House of 
Representatives chooses from the three highest, with each state casting 
one vote. Only two presidential elections have been thrown to the House: 
the 1800 Jefferson-Burr mix-up and the 1824 contest among Clay, John 
Quincy Adams, Jackson, and Crawford. If no vice-presidential candidate 
secures a majority, the Senate chooses from the two highest. Great con¬ 
fusion can arise over the counting of electoral votes. In 1876 Samuel J. 
Tilden led Rutherford B. Hayes by 184 to 165 electoral votes, but Congress, 
with Democratic House and Republican Senate, disagreed over the accept¬ 
ance of conflicting returns from certain states. Eventually, in 1877 
Congress created by statute an Electoral Commission composed of five 
members of the House, five senators, and five Supreme Court justices. 
The verdict of the commission, rendered on a strictly partisan basis, 
awarded the twenty disputed votes to Hayes, which gave the presidency 
to him. A law of 1887 declares that each state shall determine the authen¬ 
ticity of its selection of electors. 

Procedure in the States. —Within this constitutional framework, a 
standardized state procedure has developed, under which electors are elected 

1 James Wilson of Pennsylvania favored direct election. Madison records Wilson as 
saying that while apprehensive that he might be regarded as visonary, ". . .in theory 
he was for an election by the people.” Ibid., p. 134. 
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popularly on a general-ticket basis. With few exceptions, this scheme has 
been followed throughout the country for over a hundred years. Since 
each state has a number of electoral votes equal to its total of United 
States senators and representatives, each voter casts his ballot for a con¬ 
siderable group. This ranges from forty-seven in New York, thirty-five 
in Pennsylvania, twenty-eight in Illinois to three in Nevada, Delaware, 
Wyoming, and Vermont. The list of electors is made up by the official 
party organization in each state. 

The threat, in 1944 and 1948, of some Southern electors elected under 
the Democratic label to bolt their party and vote for a third-party presi¬ 
dential candidate has served to focus extraordinary interest on the law and 
tradition governing the selection and pledging of electors. Professor Silva 
found twenty-seven states in which electors were nominated by state party 
conventions; ten, by other party bodies; seven, in party primaries; three, in 
optional primary or convention; in Pennsylvania alone the presidential 
nominee selects his party’s candidates for elector. 1 While nearly one-half 
of the states now use the presidential short ballot, which includes only the 
names of candidates for the presidency and vice* presidency, five states, all 
small or Southern, go to the opposite extreme and print only the names 
of candidates for presidential electors, omitting the names of presidential 
standard-bearers. 

Although most state laws concerning electors appear to be based on 
the assumption that electors will vote automatically for their party’s 
nominees, only California and Oregon require it directly. States have 
power, if they choose to exercise it, to require pledges of candidates for 
elector, or to direct electors concerning their conduct in case their party’s 
presidential or vice-presidential candidate dies before the meetings of the 
electoral college. 2 

At one time the states followed a uniform practice of printing the names 
of all would-be electors on the ballots, but this was expensive in the large 
states and virtually impossible when a voting machine was used. Con¬ 
sequently, by 1948 twenty states, including most of the largest ones, had 
adopted the “presidential short ballot,” on which the names of individual 
electors do not appear, but a phrase such as “Twenty-five Electors pledged 
to vote for Harry S. Truman for President and Alben Barkley for Vice- 
President.” 8 The electors selected then assemble in the state capital and 
go through the formality of casting their ballots; a 1934 federal law requires 

1 Ruth C. Silva, “State Law on the Nomination, Election, and Instruction of Presi¬ 
dential Electors,” American Political Science Review , vol. 42 (June, 1948), pp. 523-524. 

* Ibid., p. 529. 

* The states using the presidential short ballot are California, Colorado, Connecticut, 
Delaware, Illinois, Indiana, Iowa, Kentucky, Maryland, Massachusetts, Michigan, 
Missouri, Nebraska, New Hampshire, North Carolina, Ohio, Pennsylvania, Texas, 
Washington, and Wisconsin. In addition New Jersey, New York, and Rhode Island 
have, in effect, adopted the short ballot through general use of the voting machine. 
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OFFICIAL NATIONAL 
PARTY COLUMN BALLOT 


A vote for the Candidates for President and Vice President shall be a vote for the electors of such 
party, the names of whom arc on hie with the Secretary of State. 

USE X ONLY IN MARKING BALLOT 



Twenty states in 1948 utilized the presidential short ballot. Three others in effect 
had the short ballot because voting machines were used generally. The names of candi¬ 
dates for elector are eliminated from the ballot, and only the names of the party's nomi¬ 
nees for President and Vice-President appear. 


The Long Ballot 


OFFICIAL BALLOT 

DEMOCRATIC PARTY 

REPUBLICAN PARTY 

TEXAS REGULARS PARTY 

SOCIALIST PARTY 

Per Elector* lor Prendenl and 

Vm Prowlmli 

ft D SANDERS 

JIM STRONG 

C C HARRIS 

CEO W EDDY 

F L HENDERSON 

W N FOSTER 

PAT N FAHEY 

F HAWES. JR 

W L. CROSTHWAIT 

H P JOHNSON 

W W DOWD 

MRS DALLAS SCARBOROUGH 
ROBERT LEE BOBBITT 

H C LUCAS 

MRS CLARA DRISCOLL 
j W PHILL.PS 

1 E WHEAT 

HARRY STARR 

T S JONES 

HOMER PHARR 

THOS J, Pins 

TOM NEI.SON 

FRED II MINOR 

For Elector* (or President and 

Vice President i 

O SAM C’UMMINCS 

1HANK PUTNAM 

II C AVIIFAT 

S 1 DUNN 

1 M MILLER 

PLOW) IIAHHY 

W P LUSE 

HKN BALLARD 

C HAS F ADAMS 

MRS W F JON IS 

H R WELLS 

FLUID MOONEY 

W H PHI LI IPS 

IMI MORSE < 

w c uitciitr 

ROY 1 OSRORNE 

Jf SSF DFMNFTT 

JOE SUNDERLAND 

1 C HAMPTON 
s L Flsil 

A F QUEST 

ROBERT V MAV1 Hit K 

IS IN ROHLY 

For Flee tor* lor Pretidml and 

Vice President> 

T J HOLBROOK 
fc H GERMANY 

T O riLFORL) 

FRNKSr A ROSE 

ARC II II ROWAN 

JOHN WIIFFLEK 

JOHN II CROOK Lit 

MRS F R l ARLION 

J HARRY UURKK 

OLIN P MiV' IIIHTER 

W EDWARD Ltfc 

I R SPENCER 

MOD BROWN 

II J MOSSER 

Nins CM IL SMITH 

RICHARDS BROOKS 

L L KLETT 

RAYMOND ROBBINS 

1 J MeMAHON 

MRS ORVILLE TUNSTILL 
IXINLF.A SUDDADI 

C LA DC WARWICK 

HORACE BLALOCK 

For Elector* lor Pretidenl and 

Vic* President! 

A B ROSENTHAL 

P t SIMMONS 

HOY FHIDDLLL 

C V MULLER 

CHARLES M ALBIILl 111 

A E CAY 

F E LFONARD 

W A THOMAS 

J T SANDERS 

MOLLIF WILSON 

MARCUS ANDLKSON 

IAC K WALLAC F 

C. \\ M TAYLOR 


The presidential long ballot, which includes the names of candidates for elector, serves 
little useful purpose because the splitting of votes is both rare and impractical. It is also 
wasteful of paper and of the time of both voter and election board. Texas adopted a 
presidential short-ballot law in 1932, but it has not been applied because of vagueness of 
construction. In 1945 a valid presidential short ballot was adopted. 

294 

































































PRESIDENT: THE OFFICE 


295 


that the electors meet on the first Monday after the second Wednesday in 
December. No general official meeting of all electors in the country is held, 
though in recent years attempts have been made to assemble as many as 
possible in Washington for unofficial celebrations. 

Under the terms of the Twentieth Amendment, the two houses of 
Congress meet in joint session on Jan. 6 following a presidential election. 
The electoral votes are counted and the results are announced. Inaugu¬ 
ration takes place on Jan. 20. 

Electoral-college Shortcomings. —It is not difficult to find fault with 
the electoral-college system of choosing the President. Under the original 
plan it was expected that the leading citizens chosen as electors would be 
free agents and would select as President the outstanding American who 
met the formal requirements. After the emergence of the party system, 
electors were more and more bound to vote for the candidates adopted by 
their party. Sentiment for popular election of electors grew rapidly during 
the Jacksonian era, and by 1832 all states but one dropped election by 
legislature and adopted popular election. After the Civil War popular 
election was universal. Likewise, all states came to adhere to the plan of 
at-large election, with all candidates for elector running on a state-wide 
ticket. 

Election at large seriously distorts the presidential vote of each state. 
If the Republican electoral list in Ohio receives 1,500,000 votes and the 
Democratic 1,500,001, all of Ohio’s twenty-five electoral votes go to the 
Democratic candidate for the presidency. It is a sort of “unit rule,” 
under which the winner of a plurality in each state takes all, and the 
national total of popular votes counts for nothing officially. This distor¬ 
tion within each state would not be a serious matter if the result were fair 
and equitable nationally. Of course, it is not. Good luck has produced a 
majority winner in nearly every presidential campaign, but a streak of bad 
luck may bring repeated minority winners. The charts on page 297 
show how the popular and electoral votes were related in past elections. 
In two crucial elections, of Wilson in 1912 and of Lincoln in 1860, an 
electoral majority was secured without a popular majority, but in each 
case there was a popular plurality. Hayes in 1876 and Harrison in 1888 
were elected with a majority of electoral votes, but with a minority of 
popular votes. 

Reform in Presidential Selection. —The most obvious and most drastic 
change in method of choosing the President is to provide for outright 
popular election. This is simple and direct; it is in keeping with demo¬ 
cratic tradition; it assures a majority or plurality choice. Objections to 
direct election come from the smaller states and from the South. The 
smaller states would lose their advantage of a certain minimum of three 
electoral votes and its consequent multiplication of their influence in 
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presidential elections. The Southern states would suffer for their virtual 
exclusion of the Negro from elections. Since Southern participation in 
voting is low, influence in presidential elections would drop accordingly. 
Opposition from these two sources makes proposal of the necessary con¬ 
stitutional amendment by a two-thirds vote in each house of Congress a 
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practical impossibility. Ratification by three-fourths of the states also 
could not be obtained. 

A middle way for reforming presidential selection is to persuade the 
states to change their methods of choosing presidential electors from election 
at large to election by districts. In 1891 the Michigan legislature took 
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such action and the court upheld it. 1 This plan would make possible 
representation among the parties in almost equal proportion to that now 
prevailing in the House and Senate. One elector would be elected by each 
congressional district and one at large by the people of the whole state for 
each senator and representative at large. While the at-large electors would 
probably come from a single party, the other party might capture many of 
the district electors. Objections to this plan will come from the majority 
parties in states where the existing winner-take-all scheme works repeatedly 
to their advantage. Also, politically minded people in other states will 
be reluctant to see the pivotal political import ance of their state diminished. 

A third proposal has come closer to official action than either of the 
others, but it is mild indeed. The electoral college and the electors would 
be abolished, while the device of electoral votes would be continued on 
the present basis. All states would have, in effect, the presidential short 
ballot; no meeting of electors would take place, but the electoral vote would 
be assigned automatically according to the popular-vote returns. In May, 
1934, Senator Norris of Nebraska secured a congressional vote on a consti¬ 
tutional amendment embodying this proposal, but the necessary two-thirds 
vote was denied by a very narrow margin. There is little harm and slight 
good in this proposal. Although its adoption would eliminate an institution 
that had outlived its earlier usefulness, it might also divert attention by 
making people feel that it was a real reform. 

A fourth and more drastic plan was originally proposed by Representa¬ 
tive Lea. It calls for direct popular voting in each state, but with each 
presidential candidate sharing in the electoral vote of a state in proportion 
to his share of the popular vote. The proposed constitutional amendment, 
now known as the “Lodge-Gossett” plan, repeatedly has secured favorable 
House committee action and was passed by the Senate early in 1950. 
It also provides that an electoral-vote plurality should elect; for under this 
plan a clear majority would be more difficult to achieve. 2 

1 McPherson v. Blacker, 146 U.S. 1 (1892). The law, enacted by a temporary 
Democratic majority that sought a chance to win some presidential electors, was speedily 
repealed by the Republicans after the 1892 election. 

* Thorough discussions of the problem are found in Joseph E. Kallenbach, “Recent 
Proposals to Reform the Electoral College System,” American Political Science Review , 
vol. 30 (October, 1936), pp. 924-929, and Lucius Wilmerding, Jr., “Reform of the Elec¬ 
toral System,” Political Science Quarterly , vol. 64 (March, 1949), pp. 1-23. A careful 
and critical analysis of the Lodge-Gossett proposal has been made by Ruth C. Silva and 
will be published while this book is in press. Although the proposed constitutional 
amendment has won broad bipartisan support and favorable committee action in both 
houses, it appears to have been accepted rather uncritically by many of its supporters. 
After allocating the electoral vote under the Lodge formula for each presidential election 
since the Civil War, Professor Silva concludes that, almost without exception, the plan 
would have favored the Democrats at the expense of the Republicans: “In summary, 
the Lodge formula would reduce the possibility of a Republican’s reaching the Presi- 
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PREREQUISITES AND PERQUISITES 

Presidential Term of Office. —In the Constitutional Convention sharp 
controversy arose over the length of a presidential term. Alexander 
Hamilton once expressed himself as favoring a life term for the executive. 
The two alternatives considered most carefully, however, were (1) 6 or 
7 years without reeligibility, or (2) 4 years with the possibility of reelection. 1 

Arguments for the longer term have been given in most effective form 
by William H. Taft, between his single term in the presidency and his 
chief-justiceship. A 7-year term without reeligibility, Taft once declared, 
would give the President “courage and independence” and relieve the fed¬ 
eral employee from the “absorbing and diverting” interest in securing his 
reelection. 2 Against the long term, perhaps the strongest point is that 
during 6 or 7 years the popular will may change greatly and the views of 
the executive may become quite out of harmony with public sentiment. 

The Federalist , numbers 71 and 72, probably written by Hamilton, 
are devoted to the defense of the 4-year term with reeligibility. This plan 
was adopted, he asserted, because it offers inducement for a President to 
do well, it gives the public the value of an executive’s experience, and it 
secures a stability of policy. A 2-year term would be too short to obtain 
the “ desired firmness and independence.” 

After Washington declined to serve a third term, there grew up a tradition 
that the limit of two terms should apply to all who served as President. 
When Grant was proposed for a third term, a storm of disapproval arose. 
Theodore Roosevelt, who reached the office through the vice-presidency 
and served only one full term, was sharply criticized for seeking election 
in 1912. Although the Republican forces made anti-third term a major 
issue in the 1940 campaign, the tradition was broken with the reelection of 
P'ranklin D. Roosevelt. Those who oppose the third term on principle 
fear that a man who serves so long in the presidency may build up a machine 
that will dominate the government and control the people. This is the 
consideration that prompted several states and some of the Latin-American 
republics to forbid even a second term to their governors and presidents. 
Proponents of the third term argue that a President should serve as long 
as he is willing and able and the people wish to reelect him. They maintain 
that popular controls through elections, legislative controls through Con- 

denoy with a popular plurality, but would enable a Democrat to salvage victory from 
popular defeat.” Only in the unlikely event of emergence of dose Democratic- 
Republican rivalry in the South would the Lodge plan produce satisfactory results and 
majority winners. The authors are grateful to Professor Silva for a preview of her 
article. 

l The 7-year term was adopted first ( Documents , p. 135). Then a 6-year term was 
substituted (ibid., p. 415). Finally the 4-year plan was agreed upon (ibid., p. 676). 

2 William H. Taft, The Presidency (New York: Scribner, 1916), p. 4. 
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gress, and judicial controls through the courts are adequate to prevent 
the rise of dictatorship in the country. 

The Eightieth Congress submitted to the state legislatures a proposed 
constitutional amendment which declared: “No person shall be elected 
. . . more than twice . . .” or more than once if he succeeded to the presi¬ 
dency and served more than two years of the term of another. 1 By the 
end of 1949 it appeared unlikely that this proposed Twenty-second Amend¬ 
ment would receive the necessary thirty-six ratifications. 


What Nation's Top Officials Get 



Source: Reprinted from United States News & World Report , an independent 
weekly magazine on national and international affairs, published at Washington. 
Copyright, 1949, United States News Publishing Corporation. 


Qualifications and Compensation.—The Constitution restricts eligibil¬ 
ity to the presidency to natural-born citizens who are at least thirty-five 
years of age, and who have been resident in the United States for 14 years. 
Few controversies have arisen over these requirements. In order to pro¬ 
vide for those who were born before the United States existed, persons who 
were citizens at the time of the adoption of the Constitution were made 
eligible. It is possible that a person bom abroad of American parents 

1 A similar proposal was the subject of extended hearings in 1940: United States 
Senate, Committee on the Judiciary, Third Term for President of the United States, 
Hearings . . 76th Cong., 3d Sees. (Washington: Government Printing Office, 1940). 
See also Charles W. Stein, The Third Term Tradition (New York: Columbia University 
Press, 1942). The full text of the Amendment is given on p. 985. 
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might be regarded as “natural-born.” Few complaints have been voiced 
over the age requirement. Theodore Roosevelt reached the presidency 
at forty-two; only five others reached it in their forties. The question 
of residence in the United States was raised in connection with Herbert 
Hoove!*, who had lived abroad for many years, but interpretation of this 
clause as requiring residence of 14 years continuously and immediately 
preceding election appears unwarranted. 

The compensation of the President is fixed by Congress, 1 but it may 
not be diminished or increased during his term of office. From 1909 to 
1949 it was $75,000 per year; in January, 1949, it was raised to $100,000 
and an additional $50,000 tax-free expense allowance was provided. Travel, 
official entertaining, and White House are supported out of separate 
budget items. Even when all presidential perquisites are considered, 
however, the chief executive receives less compensation than hundreds of 
people in business and entertainment. 

Succession. —According to the Constitution, if the President vacates 
his office, the Vice-President succeeds; if both offices fall vacant, Congress 
determines by law “. . . what officer shall then act as President. . . .” 2 In 
a statute enacted in 1886, Congress provided that the heads of the executive 
departments should succeed in the following order: State, Treasury, War, 
Justice, Post Office, Navy, and Interior. 3 The Twentieth Amendment 
provides that if no President is chosen by the beginning of the next term, 
the Vice-President-elect shall serve as President until such time as a Presi¬ 
dent qualifies. If neither President-elect nor Vice-President-elect has 
qualified, Congress may declare who shall act as President. 

Prior to the time Harry S. Truman was sworn in following the death of 
Franklin D. Roosevelt in April, 1945, six Vice-Presidents had succeeded 
to the presidency, all because of the deaths of the Presidents. William H. 
Harrison died in April, 1841, one month after his inauguration, and was 
succeeded by Tyler. General Zachary Taylor, who died in 1850, was fol¬ 
lowed by Fillmore. The assassination of Lincoln in 1865 left the presidency 
for Andrew Johnson. President James A. Garfield, who died from an 
assassin's bullet in 1881, was followed by Chester A. Arthur. McKinley's 
assassination in 1901 opened the way for the brilliant career of Theodore 
Roosevelt. Warren G. Harding's death in 1923 left the presidency to 
Calvin Coolidge. Only the last two managed to secure election for another 
term in the presidency. No provision is made in the law or Constitution 

1 Benjamin Franklin argued in the constitutional convention against any salary 
for the President. Madison recorded concerning this suggestion: “It was treated with 
great respect, but rather for the author of it, than from any apparent conviction of its 
expediency or practicability.” Documents , p. 141. 

1 Article II, Section 1, Clause 5. 

* 24 Stat. 7. The other cabinet posts did not then exist. 



THE AMERICAN FEDERAL GOVERNMENT 


for succession in the case the President becomes disabled. Both Garfield 
and Wilson had considerable periods of incapacity but no method of remov¬ 
ing the executive exists unless it be impeachment. 

The death of Franklin D. Roosevelt in April, 1945, just at the end of 
the war in Europe and on the eve of the San Francisco Conference, focused 
the attention of the country on presidential succession law. President 
Truman soon recommended to Congress that a new succession law be 
enacted, replacing the heads of the executive departments with the Speaker 
of the House and the president pro tempore of the Senate. At the time, 
President Truman’s sentiments were believed to be motivated largely by 
the fact that Secretary of State Edward R. Stettinius, Jr., was almost 
wholly lacking in political experience. The President repeated his recom¬ 
mendation in his State of the Union message of January, 1946. 

In 1947 a new act was passed, providing that should both the President 
and Vice-President become unable to discharge the powers and duties of 
the presidency, the succession should be: Speaker of the House, president 
pro tempore of the Senate, and heads of the executive departments in order 
of the 1886 act except that the posts of Agriculture, Commerce, and Labor 
were added to the end. 1 The new act has been criticized severely for its 
failure to define “ disability ” and for the debatable unconstitutionality both 
of classifying the Speaker and the president pro tempore as “ officers of the 
United States,” as the Constitution requires for succession, and of declar¬ 
ing that he who succeeds becomes President and is entitled to serve out 
the remainder of the full term. 2 

It is difficult to see how the Speaker of the House and the president 
pro tempore of the Senate would be better material for the presidency than 
the heads of the executive departments. While the speakership normally 
is filled by a person of long experience in legislative matters, proved execu¬ 
tive ability is rare in that office. The president pro tempore of the Senate 
seldom is a man of distinction and sometimes is a party wheel horse of 
indifferent qualification except that of long seniority. On the other hand, 
the Secretary of State and the Secretary of the Treasury are often expe¬ 
rienced in both administration and politics. 


1 Public Law 199, 80th Cong., 1st Sess. Subsequently, under the National Security 
Act of 1947, the Secretary of Defense displaced the Secretary of War, and the Secretary 
of Navy was eliminated. 

2 See Ruth C. Silva, “The Presidential Succession Act of 1947,” Michigan Law 
Review , vol. 47 (February, 1949), pp. 451-476; Everett S. Brown and Ruth C. Silva, 
“Presidential Succession and Inability/' Journal of Politics t vol. 11 (February, 1949), 
pp. 236-256; Joseph E. Kallenbach, “The New Presidential Succession Act/' American 
PciiHcal Science Retnew f vol. 41 (October, 1947), pp. 931-941. 
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THE PRESIDENT AND HIS COLLEAGUES 

The Cabinet. —After the proposal for a council of advisers was elimi¬ 
nated by the Constitutional Convention, many assumed that the Senate 
would attempt to fill this role. But the first Senate was reluctant to advise 
directly with President Washington. Therefore, formal preconsultatlon, 
even on appointments and treaties, was dropped, never to be revived. 

President Washington began to call department heads into consultation, 
and these early meetings were soon known as “cabinet” meetings. The 
cabinet has remained as it began, an informal group without legal sanction, 
its personnel determined by custom and by the will of the President. The 
cabinet meets only at the request of the President, it exercises only such 
authority as he chooses to vest in it, and it may be dissolved if the executive 
wishes. In practice, the cabinet plays an important part in the determina¬ 
tion of executive policy and in coordinating administrative work. Reem¬ 
phasis must be given to the fact that the cabinet is the creature of the 
President. No votes are taken, unless the President asks for one; as 
Lincoln once said, the only vote that counts is the President's own. 

Traditionally the cabinet has been composed of the heads of executive 
departments. Sometimes the Vice-President is included as a member. 
In cabinet personnel, as in other cabinet matters, the President is the 
master. This was illustrated in the long struggle over administrative 
reorganization during 1937 to 1939. Congress, in the Reorganization Act 
of 1939, denied to the President the authority to create any new depart¬ 
ments. President Roosevelt promptly created three new “agencies"; in 
September, 1939, he invited their heads—the Federal Security Adminis¬ 
trator, the Federal Works Administrator, and the Federal Loan Adminis¬ 
trator—to attend cabinet meetings. 

Mr. Vice-President. —Vice-Presidents are the forgotten men in Ameri¬ 
can history. The office is one of importance, and yet it is the butt of 
endless jokes. Almost the only Vice-Presidents remembered from one 
generation to another are those who succeeded to the presidency. The 
Vice-President presides over the Senate, and he becomes President when 
that office falls vacant. These duties alone should make the office one of 
the most coveted in the gift of the people. In practice, however, it is 
looked upon as a political graveyard to be avoided by politicians of promise. 

The reasons for the discrepancy between the potentialities of the office 
and its reputation are to be found principally in the method of nominating 
for the office. Each party, as seen earlier, uses the vice-presidency to 
balance the ticket, or to appease or reward some element. Thus the proper 
running mate for Alfred E. Smith, Catholic and Eastern, was Joseph T. 
Robinson, Protestant and Southern; for Wendell Willkie, a novice in 
politics and identified with Eastern corporate interests, Charles McNary, 
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veteran senator and champion of farm and progressive interests. While 
in both these cases the vice-presidential candidates were able men, the 
method often produces candidates of questionable qualifications. 

Second, the immediate responsibilities of office are not great. The 
Senate is a body with customs and traditions that the presiding officer must 
respect and accept. As president of the Senate, he fills a correct and 
impartial role, voting only in case of a tie. Vice-President Dawes, who 
tried to modernize the Senate, found the upper chamber unwilling to accept 
his proposals, or even to listen patiently. A vigorous man gets restive 
under such conditions; his frustration is noticed and the prestige of the 
office degenerates accordingly. 

The possibilities of the office were demonstrated when Henry A. Wallace 
was Vice-President. President Roosevelt was strong enough to choose 
his running mate without the usual trading of votes and appeasing of 
factions. After his election, the President gave Wallace many responsi¬ 
bilities. Although less close to Mr. Roosevelt in outlook, Mr. Truman as 
Vice-President was able to help the President with congressional problems. 
Alben Barkley filled the office with dignity and was especially valuable in 
liaison work with party and Congress. 

Since 1949 the Vice-President has been paid a salary of $30,000 per 
year and has received $10,000 annual tax-free expense allowance. 


HEADQUARTERS STAFF 

The Chief Administrator. —The Constitution vests in the President the 
“executive power” of the United States. In fact, however, the President 
has less sweeping authority over administration than might be assumed 
from the language of the fundamental law. Congress frequently deter¬ 
mines the structure and authority of administrative agencies; it decides 
what functions require new agencies or remodeled ones, determines powers 
and duties, and controls in many other ways the framework within which 
administration operates. Many bureaus, however, have been established 
by executive order rather than an act of Congress and consequently may 
have to be reorganized or even abolished and their functions assigned else¬ 
where by similar executive act. Presidential authority over the Adminis¬ 
tration has been weakened during the last half century by several develop¬ 
ments, but the factors operating to strengthen the hand of the President 
have outweighed them. 

Since the turn of the century, especially during the administrations of 
Theodore Roosevelt, Woodrow Wilson, and Franklin Roosevelt, presiden¬ 
tial authority over administri\tion has increased markedly. The power 
to appoint and remove executive officers gives the President a commanding 
position in the field of personnel. Increasingly complex international 
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situations have dictated more executive discretion in foreign affairs, trade, 
and defense matters. Economic depression intensified the tendency to 
delegate more authority in the fields of relief and business regulation. 

The emergency nature of many governmental responsibilities is especially 
important in explaining augmented presidential power over administration. 
Whereas Congress once was able to stipulate in great detail the precise 
form, duties, and procedure of administrative agencies, now such variable 
factors as business conditions, foreign tariff rates, and droughts in farm 
regions require flexibility and loose construction of statutes. The trend 
is toward a situation under which Congress lays down broad principles 
and standards in legislation, leaving to the President and other executive 
officers the responsibility for details. Such details often include the whole 
structure and personnel of administrative agencies and the allocation of 
funds for specific purposes. 

The Presidential Secretariat.—Viewed from the standpoint of the 
President, the first essential in fulfilling his responsibilities as chief adminis¬ 
trator is an able core of attaches to aid him in keeping abreast of adminis¬ 
trative work. For the early Presidents this was no great task, requiring 
only a small secretariat. To keep informed concerning the administrative 
leviathan of today requires most careful organization and planning. The 
administrative picture may be visualized with the President in the center, 
surrounded by concentric circles. Within the first are the President’s 
secretaries and the White House staff that functions under them, a total 
of over 200 employees in the White House Office. 

The President’s office now contains three principal executive secretaries. 
The number and duties vary considerably from President to President and 
from time to time. Usually one is assigned to public relations and the 
control of information going out of the White House. A second handles 
visitors of the President, sifting the important from the unimportant and 
keeping the executive appointment calendar. The third may be given 
miscellaneous duties. In addition, each President has personal secretaries 
and clerks. 

A recent development is the authorization of “ administrative assistants ” 
to the President, in addition to the executive secretaries. The President’s 
Committee on Administrative Management urged that the lack of staff 
assistance to the President be remedied by the appointment of six adminis¬ 
trative assistants who “. . . should be possessed of high competence, great 
physical vigor, and a passion for anonymity.” 1 The Administrative 
Reorganization Act of 1939 provided for six administrative assistants to 
the President. By the end of 1944, five had been appointed. The early 
incumbents of the office have followed the plan outline by the President’s 

1 United StateB President's Committee on Administrative Management, Report. . . 
with Studies . . . (Washington: Government Printing Office, 1937), p. 5. 
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committee: they have carried out the assignments of the President un¬ 
obtrusively, collecting data, conferring with public officials, American 
and foreign, multiplying the eyes and ears of the President in effective 
fashion. 

In addition to the three secretaries and six administrative assistants, 
the chief executive’s personal staff includes an assistant to the President, 
a special counsel to the President, an executive clerk, and Army, Navy, 
and Air Force aides. The Commission on Organization of the Executive 
Branch of the Government, headed by Herbert Hoover, recommended 
that the executive office should add a staff secretary, who would keep the 
President informed on the status of work undertaken by various parts of 
the President’s office and cabinet and other committees. 1 

The Staff Services. —Another method of presidential control over the 
administrative machinery is through the agencies that provide essential 
services for the various operating functions of government. These “staff ” 
services are housekeeping in nature. They might include such matters 
as personnel, budgeting, planning, purchasing, reporting, and other services 
that may be provided centrally for operating agencies engaged in such 
“line” functions as public health, welfare, conservation, business regula¬ 
tion, and defense. 

Federal agencies performing essentially staff functions and now under 
direct presidential control include the Bureau of the Budget and the 
Liaison Office for Personnel Management. 2 Through agencies of this 
kind the President is able to exert a degree of control over the Adminis¬ 
tration which would not otherwise be possible. One of the most telling 
presidential weapons is the budget, which is prepared by the Bureau of 
the Budget under executive direction and sent to Congress with his stamp 
of approval. 

Well-developed staff agencies, working in close cooperation with the 
White House, give to the Chief Executive a strategic position in the cockpit 
of control, with appropriate instruments and levers governing the essential 
services for each of the operating agencies under his jurisdiction. The 
Administrative Reorganization Act of 1939 gave to the President power 
to shuffle many agencies by executive order. President Roosevelt brought 
into his executive office the National Resources Planning Board (since 
abolished), the Bureau of the Budget, and the Office of Government 
Reports. 

1 United States Commission on Organization of the Executive Branch of the Govern¬ 
ment, General Management of the Executive Branch (Washington: Government Printing 
Office, 1949), pp. 22-23. Hereafter the Commission will be cited as “ Hoover Com¬ 
mission. 1 ’ 

2 The agencies in the Executive Office of the President wefre discussed by their direc¬ 
tors in a series of papers under the general heading “The Executive Office of the Presi¬ 
dent” in Public Administration Review , vol. 1 (Winter, 1941), pp. 101-140. 
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The terms of the act would not permit him to change the independent 
status of the Civil Service Commission or of the General Accounting Office 
and the Comptroller General. Some authorities favor the extension of 
presidential control over staff agencies, far beyond that granted under 
the 1939 act. The purse-string controls of accounting and auditing remain 
under the control of the Comptroller General, who is appointed for a 
15-year term by the President but is removable only by Congress. Respon¬ 
sibility for government personnel is shared by the President with the 
Civil Service Commission, which is independent of the executive. The 
Commission does not appoint directly any except its own employees. It 
certifies qualified persons for appointment to the department or agency, 
which still retains responsibility for appointment and removal. Since 
1938 the Council of Personnel Administration has served to coordinate 
federal personnel work. Composed of the personnel officers of the major 
operating services, it advises both President and Commission on merit- 
system matters. Before the wartime inflation of the public service, some¬ 
what more than two-thirds of federal civil employees were under the 
classified service, for which the Commission certified eligibility. The 
remainder of the officeholders are beyond the protection of the formal merit 
system. The President enjoys great influence over most positions, and 
the influence may be used to keep administrative action within the policies 
of his regime. 

The Hoover Commission recommended the creation, within the Presi¬ 
dent’s office, of an Office of Personnel, headed by the chairman of the 
Civil Service Commission. This new office would provide the President 
with staff advice and assistance regarding federal personnel problems. The 
proposal would provide the President with a means of keeping in touch 
with the offices of personnel that are scattered through the departments 
and agencies and of giving him an over-all picture of conditions in the 
federal service. Acting under the Reorganization Act of 1949, President 
Truman, in his reorganization plan 5, made the changes recommended by 
the Hoover Commission. 

The Commission also proposed the strengthening of the Bureau of the 
Budget, particularly with respect to its secondary duties such as advising 
the President on improvements in governmental management, developing 
administrative reorganization plans, clearing departmental proposals for 
legislative enactments, and coordinating services, such as statistics and 
publications, that are used by many agencies. 1 

In order to organize properly federal supply, records management, and 
building operation and maintenance, the Hoover Commission proposed 
that these activities be grouped in a new agency, the Office of General 

1 Hbover Commission, General Management of the Executive Branch , pp. 25-27, and 
Budgeting and Accounting , pp. 21-31. 
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Office of the Economic Adviser to be headed 
by an Economic Adviser to the President 

Office of Personnel to be headed by m Direo* 
tor of Personnel, who should also be 
Chairman of the Civil Service Commission 

Office of the Budget to be headed by the 
Director of the Budget 

RatioAal Securi ty Besour'cea Board * is headed 
by its chairman 

Rational Security Council with its.Executive 
Secretary. 


The organization proposed by the Hoover Commission for the President's office was 
largely achieved within six months of the date of the report. Only the Board of Im¬ 
partial Analysis, a body to review and report on development projects, did not exist. 
The Council of Economic Advisers remained a plural body instead of becoming a single¬ 
headed one. Source: Hoover Commission, Concluding Report, p. 52. 
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Services. 1 The administrator of the office would report directly to the 
President. 

The General Services Administration was created by statute in 1949 
and to the new office were transferred the Bureau of Supply of the Depart¬ 
ment of the Treasury, the National Archives, and the Federal Works 
Agency, but not the Public Roads Administration, which the President 
transferred to the Department of Commerce under his 1949 reorganization 
plan 7. The Hoover recommendation that General Services be made the 
liaison agency between some District of Columbia agencies and the Presi¬ 
dent has not yet been put into force. 

Recent legislation added to the number of agencies attached closely 
to the Executive Office of the President. The Employment Act of 1946 
created the Council of Economic Advisers. 2 The three economists who 
constitute the Council help the President prepare his annual economic 
report to Congress, study economic trends, and recommend to the Presi¬ 
dent appropriate policies. Perhaps anticipating something like the public 
disagreement that has developed among Council members, the Hoover 
Commission recommended that the body be displaced by a single-headed 
Office of Economic Adviser. 

From time to time the President seeks advice by setting up committees 
of the cabinet on particular problems of policy or administration. Two 
of these committees, the National Security Council and the National 
Security Resources Board, were established by law in the National Security 
Act of 1947. 3 The Hoover Commission favored making both the Council 
and the Board formally a part of the President’s office and urged that the 
President be given discretionary authority to alter their membership and 
assignments. President Truman transferred both committees to the 
Executive Office of the President in reorganization plan 4 (1949). 

Calling attention to the useful work of special advisory commissions 
and of individual consultants appointed by the President, the Hoover 
Commission recommended that he be given adequate funds to operate 
freely in this sphere. The Hoover group also felt strongly that the Presi¬ 
dent should have power to organize and reorganize his own office without 
the approval of Congress and to appoint his own staff (except the Civil 
Service Commission) without confirmation by the Senate. 


LINE ORGANIZATION 

The Executive Departments.—Most important among the line functions 
are the regular executive departments of the Federal government, now ten 

1 Hoover Commission, Office of General Services , pp. 1-60. 

* 60 Stat. 24. 

* 61 Stat. 499. 
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in number. According to custom, the heads of the departments are con¬ 
sidered members of the President's cabinet by virtue of their offices. These 
departments were established by Congress in the following order: 

State (originally Foreign Affairs) 1789 
War 1789 (lost cabinet status 1947) 

Treasury 1789 

Navy 1798 (lost cabinet status 1947) 

Interior (originally Home) 1849 

Agriculture 1862 (elevated to full membership status 1889) 

Justice (Attorney General 1789) 1870 
Post Office (Postmaster General 1789) 1872 
Commerce (originally Commerce and Labor) 1903 
Labor 1913 

Defense (National Defense Establishment 1947) 

The theory underlying the organization of departments is that similar 
functions should be grouped for convenience and efficiency into a relatively 
small number of departments, the heads of which should coordinate the 
endeavors of the operating services and be responsible to the Chief Execu¬ 
tive. While this is the theory, several federal departments possess func¬ 
tions that are not related to their major functions. Interior, for example, 
has served as a catchall for miscellaneous agencies that failed to fit else¬ 
where. At the same time, several activities—like public health, trans¬ 
portation, public works, and conservation—are divided among half a 
dozen departments. 

Each executive department is headed by a secretary, appointed by the 
President with the advice and consent of the Senate. The department 
head usually is chosen for political qualifications: political prominence, 
campaign support, factional affiliation, sectional considerations. It is 
not surprising, therefore, that his main contribution often proves to be his 
conduct of departmental external relationships—with President, with 
Congress, with press, and with public. Usually he is not prepared to 
manage the detailed operation of his department; that is better left to the 
permanent career officials, operating under the supervision of the secretary 
and his political aides. He has important duties in determining depart¬ 
mental policy, appointing and removing officers, and settling disputes and 
appeals. 

The Reorganization Act of 1939 banned new departments but gave the 
President considerable power to reshuffle bureaus and agencies. President 
Roosevelt promptly created three new “agencies” which are much like 
departments in fact but not in name. The “administrator” of each was 
invited to sit with the President's cabinet. In the beginning these agencies 
were the Federal Security Agency, Federal Works Agency, and Federal 
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Loan Agency. Reorganized many times during and after the war, by the 
time the Hoover Commission reported in 1949 the first two still existed 
under their original names. The Housing and Home Finance Agency, 
created in 1947, contained some of the activities originally* vested in the 
Loan Agency, which was abolished. 



This is the Hoover Commission’s ‘‘before and after ” diagram, which shows the total 
number of agencies reporting to the President reduced from 52 to 30. Many of the 
recommended steps have been taken already, but one major proposal of the President, 
creation of a Department of Welfare, was defeated in the Senate in 1949. Diagram 
from Hoover Commission, Concluding Report , facing p. 1. 

The Hoover Commission recommended that a new department be 
created in the welfare-education field. Several existing functions of the 
Federal Security Agency, notably the Public Health Service, Food and 
Drug Administration, and Bureau of Employment Security, would be 
transferred to other departments. The new Department for Social Security 
and Education would embrace the remaining social security services, educa¬ 
tion, vocational rehabilitation, Indian affairs, and certain lesser activities 
that are related. 1 President Truman, in his 1949 reorganization plan 1, 
proposed instead to transform the present Federal Security Agency into 
a Department of Welfare, headed by a Secretary of Welfare, and continu- 
1 Hoover Commission, Social Security and Education; Indian Affairs , pp. 3 - 12 . 
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mg to perform all of the services of the existing Agency except employ¬ 
ment and unemployment compensation, which were sent to the Depart¬ 
ment of Labor. Of all the seven plans submitted to Congress in June, 
1949, the one* providing for a Department of Welfare alone was nullified 
by adverse congressional action. 

The Hoover Commission favored the retention and strengthening of 
•the new Housing and Home Finance Agency but suggested the breakup 
of the Federal Works Agency. President Truman took the first step 
toward reassign m ent of the works function in his reorganization plan 7, 
which went into effect in August, 1949, transferring the Public Roads 
Administration to the Department of Commerce. In the meantime and 
before the plan went into effect, Congress enacted a statute creating the 
General Services Administration, of which Public Roads was one agency. 
Finally the plan went into effect, taking Public Roads from General Services 
and giving it to Commerce. 

Independent Establishments.—After the nine great executive depart¬ 
ments come some forty-five bodies which are not part of any. department 
yet each of which, by itself, is insufficient in size or importance to justify 
the status of a department. The reasons for their separate establishment 
are as numerous as the agencies themselves, but a few major arguments 
are common to many. First, the work of the agency may be so unique 
that it does not fit into any existing department. Second, the service pro¬ 
vided must be fully protected from partisan politics. Third, special inter¬ 
ests find it easier to watch and bring pressure on separate agencies than 
on departmentalized ones. Fourth, possession of quasi-legislative, quasi- 
judicial powers requires independence from the President. 

The more important of existing independent establishments, together 
with the years created, are the following: 

Civil Service Commission 1883 
Interstate Commerce Commission 1887 
Federal Trade Commission 1914 
Tariff Commission 1916 
Federal Power Commission 1920 
General Accounting Office 1921 
Veterans’ Administration 1930 
Tennessee Valley Authority 1933 
Securities and Exchange Commission 1934 
Federal Communications Commission 1935 
National Labor Relations Board 1935 
Maritime Commission 1936 
Civil Aeronautics Board 1940 
Atomic Energy Commission 1946 



PRESIDENT: THE OFFICE 


313 


Nearly one-half of those listed are regulatory commissions with varying 
responsibilities for supervising commercial activities. 

Congress has seen fit to assign much responsibility for the execution of 
laws to such independent bodies. To some extent this represents a dif¬ 
fusion of the executive power, which the Constitution vests in the President 
both directly and by its charge that he take care that the laws be executed 
faithfully. In virtually every case, the independent agency is governed 
by a board or commission, appointed by the President for terms sufficiently 
long for a President to be unable to secure control in one term. This has 
the advantage of insulating a board or commission from the political whim 
of the executive, but the disadvantage of continuing in office those whose 
policies long since have been repudiated at the polls. When a change of 
administration involves a transformation in policy, as in 1933, the disparity 
between presidential and commission views on public questions may be a 
very critical matter. It is now settled that Congress may in the law 
creating agencies regulate and limit the power of the President to remove 
members of* regulatory commissions. 

The status of independent agencies has brought condemnation upon 
them as “a headless fourth branch of government,” “miniature independent 
governments,” and “irresponsible commissions.” Under President Roose¬ 
velt's reorganization orders of 1939 some progress was made in incorporat¬ 
ing independent agencies into the departmental system, but a large number 
of the establishments were exempted from any change. The 1939 act 
withheld from the President the power to alter the status of most of the 
regulatory commissions. One proposal insistently urged by the President's 
Committee on Administrative Management was that the administrative 
functions of regulatory commissions should be separated from judicial 
functions. Administrative work would be coordinated into an appropriate 
regular department; semilegislative and semijudicial work would continue 
independent of presidential control. 1 

The Hoover Commission suggested that some commissions be divested 
of their administrative duties but that the remaining ones should transfer 
all administrative responsibility to their chairmen. 2 President Truman 
took the first steps toward the latter end in his initial plans under the 
Reorganization Act of 1949. Plan 5 fixed administrative authority on the 
chairman of the Civil Service Commission; plan 6 did likewise for the 
chairman of the Maritime Commission. 

1 Robert E. Cushman, 4 ‘The Problem of the Independent Regulatory Commission , 199 
in United States President’s Committee on Administrative Management, op. c&, pp. 
207-243. See also the same author’s book entitled The Independent Regulatory Com¬ 
missions (New York: Oxford, 1941). 

* Hoover Commission, The Independent Regulatory Commissions , pp. 5-6. 
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TEXT-FILM 

The following McGraw-Hill 35mm silent filmstrip is recommended for use with 
Chaps. 14 and 15 of this text. 

The President: Office and Powers . Structure and role of the executive branch. 
The selection of the President and various individuals and agencies that help him 
to administer the government. Powers of the President are examined in detail. 





Chapter 15 

POWERS OF THE PRESIDENT 


The Constitution does give the President wide discretion and great power, 
and it ought to do so. It calls from him activity and energy to see that within 
his proper sphere he does what his great responsibilities and opportunities 
require. 

William H. Taft, The Presidency. 1 


APPOINTMENT AND REMOVAL 

Scope of the Appointing Power.-^The power to appoint is one of the 
most far-reaching in the list of presidential powers. Through it the Presi¬ 
dent commands the allegiance of a great number of federal officers and 
secures the support of many national legislators for his program.; 

In Article II. Section 2, the President is given power to “nominate, and 
by find with thir n dvine and consent of the Senate, shall appoint Ambass a¬ 
d ors, other public Ministers and Consuls, judges of the Supreme Court. 
and ail other officers of t he United States which shall be established by 
law;. i * The article goes on to provide that Congress may vest appoint¬ 
me nt 0 *“inferior officers” in the President alone, in the courts, or in depart- 
-rflent heads. Thus, appointments to the federal services fall into two 
general groups: those that require senatorial confirmation, called “ -offic^rs^ 
and those that do not, called “inf erior officer s.'* There is no logical line 
of demarcation between the two Included in the “officers” category are 
diplomats, judges, de partm ent heads, regulatory commissioner s, marshals , 
and collectors of cus toms. Often Congress seeks to enlarge this group in 
or3er to broaden the possibilities of patronage. Some bureau chiefs and 
virtually all subordinate employees fall within the “inferior officers” group. 

Senatorial Confirmation.—The Senate has interpreted “advice and con¬ 
sent” as justification for withholding confirmation from proposed officers 
on grounds that sometimes appear petty or personal. It rarely interferes 
with the President’s selection of his own cabinet; a notable exception was 
Charles B. Warren, nominated by President Coolidge as Attorney General 
and rejected in 1925 by the Senate. Appointments to the diplomatic 
corps normally secure the Senate’s approval without difficulty, but the 
Senate’s rejection of Martin Van Buren as Minister to Britain will be 
remembered from the Jackson administration. Supreme Court justiceships 
may be filled by the President without much interference, yet the Senate 

1 (New York: Scribner, 1916), p. 141. 
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refused to consent to President Hoover's appointment of Circuit Judge 
John J. Parker in 1930 largely because of Negro and labor opposition. 

Other appointments, especially those of a local nature, are subject to a 
custom called “ senatorial courtesy ." This is an unwritten rule which - 
requires Progiflonf confer with and secure the c onsent of the> 

senatoToFsenators of his party from the state in which an appointment ip* 

jr\i*A{L~ A Imam tnyarmhlv rho will rpjppf.a primi/teKTiftl q ppm nil 

ment if a strenuous objection is raised by a senator of the President's 
party from the state involved. One of the best examples of the operation 
of senatorial courtesy was the Floyd H. Roberts case of 1938-1939. Presi¬ 
dent Roosevelt appointed Roberts, a Virginia jurist, as judge of the federal 
District Court for western Virginia. The appointment was objectionable 
to the two Virginia senators, Carter Glass and Harry Byrd, both anti- 
Roosevelt Democrats, but was favored by Governor Price, a New Deal 
Democrat. When the candidate's name reached the Senate for con¬ 
firmation, Glass and Byrd announced that the appointment was “person¬ 
ally obnoxious’' to them; the Senate committee reported adversely, and 
the Senate rejected the appointment by a vote of seventy-two to nine. 1 

Sometimes when senators who are unpopular with their colleagues 
attempt to obstruct confirmation of an appointment, the Senate will 
approve in spite of their protests. Only a few rejections occur during each 
session of Congress; these may be attributed mainly to the fact that the 
President accepts suggestions from senators and appoints those whom 
they recommend. 

Suppose the Senate has confirmed fully an appointment of the Presi¬ 
dent, can the upper house subsequently call the matter back for recon¬ 
sideration? In a case arising from the desire of the Senate to reconsider 
confirmation of several appointees of President Hoover to the Federal 
Power Commission, 2 the Supreme Court declared that it could not. Shortly 
after taking office, these appointees had reversed the policies of the com¬ 
mission and dismissed several employees. Under the rules of the Senate, 
the matter might be brought up for reconsideration, but the Court ruled 
that once the consent was given and the officers had been fully installed, 
it was not possible for the Senate to withdraw confirmation. 

P residents ma y m caaoies that fitcnir during mmm nf the Remitr hut 
s uch commissions expire at the end of the next session. Existing law’ 
prohibits the payment of a salary to an officer appointed to fill a vacancy 
that existed when the Senate was in session. Usually a President will 

1 President Roosevelt reviewed his side of this case in a letter to Judge Roberts, 
appearing in The New York Times , Feb. 8, 1939. Senator Thomas of Utah gave a 
carefully reasoned defense of senatorial courtesy and Senator Byrd stated his view in 
the same paper, Feb. 10, 1939. 

* United States v . Smith, 186 U.S. 6 (1932). 
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not give a recess appointment to a person previously rejected by the 
Senate. 

Power to Remove.-f Although it takes the President and the Senate to 
appoint officers, the first Congress declared by law that the President 
al one might remove all officers appointed bv him except Judges. In the 
reconstruction controversies between President Johnson and Congress, the 
executive was forbidden by law to remove officers without the consent of 
the Senate. This was repealed about 20 years later. In the meantim e, 
however, an act of 1876 provided t hat firsts, spcnpd- T and third-class pos t¬ 
masters might be remove r) only with the consent, o f the Senate. In spite 
of the act, President Wilson removed one Myers from his office of post¬ 
master of Portland, Ore. A legal suit arose over Myers’s claim for back 
salary, and he alleged that his removal was illegal under the 1876 law. 
The statute was declared unconstitutional by the Supreme Court; the 
power to remove, said the Court, was implied not only from the power to 
appoint, but also from the general authority of the executive to see that 
the laws are executed faithfully. 1 

After the Myers verdict, the President’s removal power appeared limited 
only in respect to judges. Then, in the early stages of the New Deal 
came a decision that modified this conception. Humphrey, a Federal 
Trade Commissioner, was removed by President Roosevelt because the 
Commissioner’s philosophy of business regulation differed widely from 
Mr. Roosevelt’s. Under the law the President was empowered to remove 
for “inefficiency, neglect of duty, or malfeasance in office,” but he gave no 
such reason. The Court took notice that a regulatory commission’s 
powers are quasi-legislative and quasi-judicial in nature and ruled that 
the President’s removal authority could be limited in respect to officers 
exercising such powers. 2 Apparently the present rule is that the President 
may remove executive officers at will, but that regulatory commissioners 
with part judicial and part legislative powers may be protected by statu¬ 
tory limitations on the removal power. 


WAR AND DIPLOMATIC POWERS 

The War Powers. — As commander in chief of the armed for my the 
President has extensive authorit y nyp>r hath mi litary an d fo rf ”gn policy 
of the country. The executive shares power over the military establish¬ 
ments with Congress, which may make rules, appropriate money, and 
declare war; the Senate confirms appointments of military officers. Presi¬ 
dential control of the militia is limited to periods when it is called into 
the service of the United States. By his actions, nevertheless, the Presi- 

1 Myers v. United States, 272 U.S. 52, 164 (1926). 

2 Humphrey's Executor (Rathbun) v. United States, 295 U.S. 602 (1935). 
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dent virtually may force Congress to appropriate money, as when Theodore 
Roosevelt ordered the fleet around the world despite congressional dis¬ 
approval. Likewise, a President by belligerent use of the armed forces 
may involve the country in a state of war, leaving Congress with no alter¬ 
native but to declare it. Without consulting Congress, Presidents have 
often ordered marines to land in Central American and Caribbean countries 
to protect American property and lives. 

In time of war the powers of the President as commander in chief are 
even greater. He directs the armed forces on land and sea. He governs 
conquered territory until Congress provides by law for its civil government. 
Without much statutory authority Lincoln suppressed civil rights, seized 
enemy property. Wilson exercised vast powers, largely conferred upon 
him by act of Congress. In the Second World War, President Franklin 
Roosevelt could rely upon a great mass of specific legislation, granting to 
the executive additional emergency and war powers. His control of radio 
was assured under the Federal Communications Act of 1934. Congress 
provided for calling the National Guard into federal service more than a 
year before it declared war. Discretion was given the executive in the 
execution of the selective service law of 1940. A series of laws, beginning 
not long after war broke out in Europe, step by step gave the President 
very great authority over the industrial facilities of the country, over 
matters of production, priorities, conditions, and contracts. After war 
was declared, power over foreign communications, war functions and 
agencies, alien property, and other matters was added by congressional 
action. 1 

Foreign Affairs.—As in military affairs, the President dominates the 
fjeld of fo reign The Constituti on gives him auth ority to make 

treaties (with the consent of two-thirds of the Senate) , t o app oint diplo ^ 
mats ancT consuls (subject to ratification by a Senate majorityJ, and to 
r eceive foreign HlpIofTTatic and co^s iilur rpprpspntjit.ivps. - 

Most treaties are negotiated through the usual diplomatic channels, 
utilizing the regular diplomatic agents of the countries involved. A pro¬ 
jected treaty to govern international extradition between the United States 
and Brazil would be negotiated by the State Department and the Brazilian 
ambassador in Washington, or by the Brazilian foreign ministry and the 
American ambassador in Rio de Janeiro. For a convention or treaty of 
extraordinary importance or of a multilateral nature, the Secretary of 
State or some special agent or commission may negotiate it. President 

1 A convenient compilation of war powers previous to the Second World War is con¬ 
tained in the appendix of E. Pendleton Herring, Presidential Leadership, the Political 
Relations of Congress and the Chief Executive (New York: Farrar, 1940). For powers 
during the last war, see Margaret Fennell, Acts of Congress Applicable in Time of Emer¬ 
gency, Public Affairs Bulletin No. 35 (Washington: Library of Congress, 1945). 
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Wilson himself went to Europe to participate in framing the Treaty of 
Versailles. tyVhen negotiation is completed, the Chief Executive sends 
the treaty t6 the Senate for its approval. Individual senators are con¬ 
sulted frequently in advance of and during negotiation stages. The 
Senate Foreign Relations Committee plays the key role in the ratification 
process. It holds hearings, at which State Department officials may be 
called to testify. A two-thirds majority on the floor of the Senate is 
required to approve a treaty. % 

The scope of the treaty-making power is not known precisely. Appar¬ 
ently the power may not be used to accomplish something specifically 
forbidden to the Federal government by the Constitution. But the treaty 
power has been used to achieve federal control in spheres where no other 
authority existed. In 1916, after adverse lower-court decisions voided 
attempts under the commerce clause to regulate and protect migratory 
birds, a treaty was negotiated and ratified with Great Britain, acting for 
Canada, providing that each country should protect such wild fowl. 
After the treaty came into force, Congress implemented it by enacting a 
law providing for the protection of migratory birds. The treaty and act 
were found constitutional in Missouri v . Holland. 1 As a result of this 
case, the power of Congress to enact laws in support of treaties obviously 
becomes broader than its ordinary statute-making authority, but the 
precise limits of such power are as yet unsettled. 

^T he President may also make international arrangements w ithout sena¬ 
t orial “ Executive agreements are pledges of certanTaction 

by executives of two countries. For example, the President will exchange 
letters with the prime minister of Canada, in which each agrees to permit 
citizens of the other country to travel without passports. $ A famous 
example from history is the “gentlemen’s agreement” between President 
Theodore Roosevelt and the Emperor of Japan, under which Roosevelt 
agreed to try to persuade Congress to kill exclusion legislation and the 
Japanese agreed to forbid the emigration of coolies. 

During the last 15 years the “trade agreement” has come into promi¬ 
nence. It is neither treaty nor executive agreement but deserves a special 
category created by the Trade Agreements Act of 1934 and the subsequent 
renewals. Recognizing its inability to reduce tariff rates due to the pres¬ 
sure of affected groupsfCongress mstedixUha Epasidn at authority to adju st 
tariff barrie rs bv negotiation an d allowed him to proclaim in effect sp ecial 
trade agreements witn individual foreign countries. These reciprocal trade 
agreemen t s are not. onKmiu^ to ffr r j^ rnn f , ^ are fujlvf~ 

enlorcea h ip in thfr ffturtftr 1 

I Another highly important power of the President in foreign affairs is 
his authority to recognize countries and government^ . This is done simply 
by receiving diplomatic representatives of the nation or regime, or it may 

1 252 U.S. 416 (19201 
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be accomplished by altering the assignments or instructions of our agents 
abroad.! For example, after the Italians completed the conquest of 
Ethiopik in 1936, the American legation in Addis Ababa was reduced to a 
consulate. Likewise the President may indicate dissatisfaction with a 
nation's representative by dismissing or asking the recall of a diplomat or 
consul to the United States. A more extreme form of indicating dis¬ 
pleasure with a country involves closing its consulates, as were those of" 
Germany in 1940. 

Recognition may be used as an instrument in foreign policy, for it has 
often been withheld to show disapproval of a government. From the 
time of the Bolshevik revolution of 1917 until 1933, this country indicated 
distaste for the Communist regime by maintaining no official contact with 
the Soviet government. When President Roosevelt decided to open 
diplomatic relations, he cabled directly to the President of the Council of 
Soviets. The Russian government sent M. Litvinov, its foreign commissar, 
to discuss Soviet-American problems. After the talks had concluded, the 
two nations exchanged ambassadors. The extinction of the independence 
of a nation is recognized by the United States through the closing of a 
legation or embassy. Recognition by the United States often is a most 
crucial matter for a new regime in a Latin-American republic; by with¬ 
holding recognition, as from the Grau San Martin government in Cuba in 
1933, this country may cause the downfall of one and the rise of another 
regime. 

Although the question of the delegation of legislative authority by 
Congress to the President requires more detailed attention in another place, 
this delegation in the field of foreign affairs has been given a special status. 
A case arose over the President's action in placing into effect an arms 
embargo, banning shipments to Bolivia and Paraguay which w T ere then at 
war over the Gran Chaco. Congress had provided for the arms embargo 
to be proclaimed in force by the President whenever he found that a con¬ 
dition of w T ar existed. ■ President Roosevelt's order was attacked by an 
aircraft concern that was prevented from exporting planes to the belliger¬ 
ents. The Supreme Court upheld the constitutionality of the legislation 
and the proclamation on the ground that the President had a very special 
responsibility over foreign affairs. 1 The neutrality laws of the late 1930's 
employed the arms embargo as a prominent feature, and their constitu¬ 
tionality was regarded as certain after the Curtiss-Wright case. 

i Occasionally treaties and laws conflict, and the courts are faced with the 
question of which to enforce. They have equal standing; so the courts 
enforce the latest expression of policy, whether law or treaty, j 

1 United States v . Curtiss-Wright Export Corporation, 299 U.S. 304 (1936). For a 
good discussion of the foreign affairs power, 6ee Foster H. Sherwood, “Foreign Rela¬ 
tions and the Constitution,” Western Political Quarterly, vol. 1 (December, 1948), 
pp. 386-399. 



322 


THE AMERICAN FEDERAL GOVERNMENT 


JUDICIAL AND ADMINISTRATIVE POWERS 

Pardons and Reprieves . —The President’s power to grant pardons and 
reprieves is judicial in nature, and it is exclusive. A pardon is a releas e 
from liability for punishment . Jf th^ pardon is absolute, i t wipes out all 
charges and restores the condition that existed before the alleged crime 
was committed. I f it is conditional, it may leave certain disabilities or 
obligations on the offender. A reprieve, also issued by the ex ecutive, 
postpones the execution of a penalty; its use may be dictated by humani¬ 
tarian considerations, or by the expectation of new evidence. An amnesty 
is a grou p p^rrlnn, jagued by the President to a class of offenders. A good 
example of amnesty is Jefferson's freeing n f nil jmmacled und^r thejedition 
Act of 1798. * 

In general, Congress cannot restrict the President in the exercise of his 
pardoning power. A congressional attempt to avoid by statute the full 
effect of President Johnson’s proclamation of amnesty for Confederates 
convicted of treason was declared unconstitutional on the ground that it 
interfered with the pardoning power. 1 A nice problem in the separation 
of powers is raised with the question of whether the President may pardon 
a person found guilty of contempt of a federal court or one of the houses 
of Congress. It appears that the President mav pardon for any offens e 
e xcept those convicted by impeachment . President Roosevelt issued a 
I^t-minute pardon to Dr. Francis E. Townsend, old-age-pension advocate, 
who was held in contempt of a House of Representatives investigating 
committee; no contest arose, however, for the leading sponsor of the pardon 
was the chairman of the House committee. Even earlier a presidential 
pardon for contempt of court was upheld in the Supreme Court. 2 

Execution of the Laws .— The constitutional provision that thp Prncuionf 
“. . . s haj-l^ake Care that the Laws be faithfully executed . . and that 
section^ equiring his oath t o preserve, protect^ and defend the Co nsti¬ 
tution giv e the executive very broad responsibilities. In practice, Con- 
gress confers upon subordinate officials and upon independent agencies law- 
enforcement duties. I t is the President’s role to oversee execution of t he 
laws. This general responsibility is carried out through the various powers 
"oT^the President—appointment, war , foreign affairs , legi slativ e—and 
through an indefinite authority that flows from his oath andThe execution 
of the laws clause. 

A striking illustration of this extra authority is found in what is one of 
the most dramatic cases in American constitutional law, in re Neagle. 3 

1 Ex parte Garland, 4 Wallace 333 (1867). 

1 Ex parte Grossman, 267 tl.S. 87, 122 (1925). 

9 135 U.S. 1 (1890). The background of the case is described in interesting fashion 
by Carl B. Swisher, Stephen J . Field , Craftsman of the Law (Washington: Brookings, 
1930), pp. 321-361. 
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Because of an adverse court decision, David S. Terry and his adventuress 
wife threatened bodily harm to Mr. Justice Field of the Supreme Court. 
Acting under no specific law, a deputy marshal was assigned to protect 
Field while riding circuit in California. Meeting Field in a railroad-station 
restaurant, iTerry attacked him, and the marshal shot and killed Terry. 
The marshal, Neagle, was charged with murder in the state court. The 
federal court issued a writ of habeas corpus directing his release, and 
it was upheld in the Supreme Court. The highest tribunal declared that 
the executive possessed authority implied by the nature of government 
under the Constitution. It follows, therefore, thattt he President may use 
a s much force as necessary or expedient to execute the laws and protect 
f ederal propertyand agents . 1 

In enforcing the law the President has very great discretion. First 
he must interpret the law, a process that touches upon both legislative and 
judicial sides. After interpretation, the President decides which laws to 
enforce vigorously, slightly, or not at all. The laws on the statute books 
are so extensive that the President and his subordinates must pick and 
choose those that are to be singled out for particular attention. 

LEGISLATIVE POWERS 

The Veto Power.—The founding Fathers also departed from strict sepa¬ 
ration of powers by giving the President power to r ecommend and t o veto 
legislation . Bill s passed by both houses of Congress must be submitted 
t o the President b ef ore becoming la w. If approve^ he signs njmasnre 
If he disapproves, he retumsj]Ji>4ht? house of origin with his objec tions. 
The proposed legistallonTs then deacT u nTesseacH' Rouse votes bya two- 
thir ds majority to pass it over his veto, in which case it becomes law~witTi- 
out presidential approval. If t he President does not return the bill within 
1 0 davs. excludin g Sundays, it becomes law with out his signaty xe. /bTITiT 
Congress adjourns before the H) .day s hav e elapsed, t ho^Prosof lentma^TkiTl 
the bill simpTy by failingTo act upo n it; nns1s^ u irockel^velo. ,, ^an3'~it"is 
abSoluie. The PresidehTmaT'approve legislation within the 10-day limit 
even when Congress has finally adjourned. 3 

All bills and joint resolutions except constitutional amendments are 
sent to the President for approval. Concurrent resolutions, in which both 
houses join in a declaration of principles or opinion, and simple resolu- 

1 For circumstances under which the President might intervene with force to help 
states maintain law and order, sec p. 97. 

2 Okanogan Indians v. United States, 279 U.S. 055 (1929). An attack on the pocket 
veto was made in the 79th Congress through House Res. 98, which would change the 
rules of the House to make delivery to the clerk delivery to the House during interim 
periods between sessions of the same Congress. 

•Edwards v . United States, 286 U.S. 482 (1932). 
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tions, which deal with internal affairs of one house, need not be sent to 
the President because neither has the effect of law. 

^Governors in thirty-seven states are empowered to exercise the “item 
veto” in respect to appropriation bills, but the President does not possess 
this power. The item veto gives the executive power to strike out specific 
sections or parts yet sign the remaining portion of the bill. During the 
decade of the thirties, after Congress showed an inability to resist group 
pressure for higher and higher appropriations, a proposal to give the 
President an item veto arose. A general item-veto power could not be 
conferred without a constitutional amendment, and dozens have been pro¬ 
posed in the House and Senate. Although a considerable amount of sup¬ 
port for this scheme has been evident at times, no action has yet teen 
taken. Interest then shifted to the possibility of inserting a clause into 
each appropriation bill, bestowing on the President the power to strike 
out items. Competent attorneys have maintained that this power may 
be given by Congress without constitutional amendment. In favor of 
giving the President an item veto are the arguments that it will help reduce 
extravagance, eliminate pork-barrel legislation, and assure executive 
responsibility for fiscal affairs. Against it, it is argued that legislative 
responsibility will be weakened and presidential power increased to an 
unwarranted extent. 1 


Power to Recommend Legislation 

mend legislation and call special sessions 
Section 3; ~~ 


-Presidential authority t o recom-_ 
of__Congress is found in Article TL 


!He shall from time to time give to the Congress Information of the State of the 
Union, and recommend to their Consideration such Measures as he shall judge 


necessary and expedient; he m ay, oiLextraordinary Occasions, convene both Houses . 
or either of t hem, and in Caseof Disagreement, between them, with Resect t o 
the Time of Adjourn ment, he may adjou rn them t o such Time h e shall think 
properT^' . "7- ~ ~ 


The President's major annual message, roughly comparable to the Speech 
from the Throne in British countries, is called the State of the Union 
message* Both Washington and Adams delivered their important mes¬ 
sages in person and orally. Jefferson declined to appear before Congress, 
preferring to send written messages. Wilson revived the practice of 
appearing.personally, and it has been continued since that time. Lesser 
messages may be sent in considerable number; they are read by a clerk, 
often inaudibly, and printed in the Congressional Record . The personal 
appearance of a President before a joint session calls public and congres- 

1 See Bryant Putney, “Extension of the Veto Power,” Editorial Research Reports , 
vol. 2, no. 24 (Dec. 28, 1937). A Gallup poll released Nov. 16, 1945, showed strong 
public support for giving the item veto to the President by constitutional amendment. 
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sional attention to his message, which now invariably is heard by tens of 
millions over the radio and heard and seen by additional millions through 
television and newsreel. The annual and special messages of the Presi¬ 
dents recommend the enactment of certain bills or the adoption of certain 
policies. Most Presidents also attempt to secure the passage of their 
proposals through appeals to public opinion and by pressure on Congress. 

^Co ngress may be called i nto special session by the P re siden t, but the 
federal executive lacks the powerT possessed by many state governors, to 
stipulate the exact purpose of the special session. Once assembled, Con¬ 
gress may proceed with any matter within its competence, even the impeach¬ 
ment of the President. | Although the President can convene either house 
separately, this privilege has been used very little. Since the two houses 
rarely have serious disagreement over the dr^tr nf adj ournmen t, the Presi¬ 
dent's power in this regard is of little practical importance. ! 

Delegation of Legislative Authority to President.—Con gress often del e- 
gates discret io nary authority to the President. When this presidential 
discretion involves actual policy making by the executive, it may be called 
“delegation of legislative authority." 1 On two occasions in recent years 
the courts ruled that Congress made unconstitutional delegations of legis¬ 
lative authority to the executive. Both of these cases arose out of the 
National Recovery Act of 1933. The first concerned a provision in the 
law giving the President discretion to bar from interstate commerce oil 
produced in excess of state quotas. Here the Court ruled that Congress 
failed to establish sufficient standards or policy to guide the executive. 1 
The second case arose over the general NRA code-making authority which 
the Court found delegated lawmaking to an even greater extent and was 
therefore even more unconstitutional. 2 

Other instances of delegation have received approval in the courts, or 
have not been tested. \ The flexible tariff, under wh ich thp. 
alter duties on imports as much as 50 per cent, ava§ fonnH constiljLili^^l * 
The special responsibility of the President for foreign affairs has been 
treated already; congressional delegation of power to proclaim when a state 
of war exists between other countries was declared valid in the Curtiss- 
Wright case. No one has successfully challenged the validity of vesting 
in the executive the authority to alter the gold content of the dollar. 

It is difficult to draw the line between invalid delegation and valid 
delegation. The general rule is that Congress must fix primary standards. 

1 Panama Refining Co. v . Ryan, 293 U.S. 388 (1935). For a fuller discussion, see 
p. 447. 

* Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). See also p. 659. 

* Hampton & Co. v . United States, 276 U.S. 394 (1928). The constitutionality of 
reciprocal trade agreements appears assured from an earlier decision on the 1890 law 
giving the President power to suspend the free list on articles of any country discriminat¬ 
ing against the United States. See Marshall Field & Co. v. Clark, 143 U.S. 649 (1892), 
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After these are fixed, power to fill in details may be conferred upon the 
executive. The Court has not, however, been consistent, and the line of 
demarcation between proper and improper delegation can only be guessed, 
after careful reading of the cases cited and judging the contemporary temper 
of the Court. 

Emergency Powers. —Congress has^ onferre d upon t he President by law 
many powers that the executive mavexercise oiHy^duri ngan “ emergency. 
The'existence oFsuch powers was brought torciBly~to theattention of the 
nation when the newly inaugurated President, Franklin Roosevelt, pro¬ 
claimed a bank holiday and prohibited gold and silver exports and foreign 
exchange transactions. This action was taken under the “ Trading with 
the Enemy Act” of 1917; doubt whether the act was still in force existed, 
but the President's proclamation was validated three days later by the 
emergency banking act, and the President was given control over gold 
during a “national emergency.” 

After this beginning followed a decade of controversy over emergency 
powers. Congress repeatedly added to this category of presidential 
authority, although not without strong opposition. In point of fact, how¬ 
ever, much of the heat was over delegation of discretionary authority to 
the President without limitation as to emergency periods. I The defini¬ 
tion of an emergency is left to the President^ but it is clear that either 
periods of foreign danger or economic depression or both are implied in the 
various statutes. President Roosevelt announced the existence of an 
“emergency” at the beginning of war in Europe in September, 1939, and 
proclaimed a “limited emergency” in mid-1941. Existing statutes then 
permitted the executive to suspend sugar quotas, terminate charters of 
government-owned ships, requisition privately owned ships, restrict for¬ 
eign travel, control radio and other communications, and take additional 
steps. 1 After the United States entered the global war in December, 
1941, numerous other wartime and postwar emergency statutes were 
placed on the books, granting to the President vast powers over the 
resources, industrial plants, and man power of the country. 

THE CHIEF MAGISTRATE 

The People’s Choice. —James Bryce, one of the greatest foreign students 
of American institutions, entitled a short chapter in his American Com¬ 
monwealth “Why Great Men Are Not Chosen Presidents.” 2 He gave 
three reasons: (1) a small proportion of first-rate Americans enter politics; 

1 For a list of discretionary and emergency powers as of Jan. 1 , 1940, see Edward S. 
Corwin, The President: Office and Powers (New York: New York University Press, 
1940), pp. 369-373. 

* (New York: Macmillan, 2 vols., 1889), vol. 1, pp. 71-80. 
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(2) American politics offers few opportunities for individual distinction; 
and (3) prominent men make more enemies than “safe” men. Bryce was 
impressed with the excess of party loyalty and the power of party organi¬ 
zation; he blamed party managers for choosing undistinguished candidates 
rather than risking loss of an election with a prominent one. Looking 
back over American history, one may see that Bryce was troubled espe¬ 
cially by the fact that between Jackson and Lincoln a number of incon¬ 
spicuous politicians and soldiers served as Presidents, and that Clay, 
Calhoun, and Webster, the leading men of the time, never reached the 
chief executive office. If Bryce could have reviewed 150 years of the 
American presidency, instead of two-thirds of that, he certainly would 
have been impressed with men who came later. There is evidence in 
his own subsequent writings that he modified the views previously 
expressed. 1 

The nominating method affects the quality of presidential timber greatly. 
The candidate must be reasonably prominent in the country. Some 
record in public office is almost indispensable—usually as a governor or a 
federal department head, seldom as a senator or representative. His 
own policy convictions and beliefs are important in relation to conditions 
in the country and sentiment in the party. Personal factors, like religion 
and personality, are taken into consideration. The aspirant for the 
presidency normally must have some solid political support, especially in 
his own state. Presidential hopefuls are most likely to be successful in 
getting a major party nomination if they reside in a large and pivotal 
state. A state ranking below twelfth or fifteenth in population is quite 
unlikely to produce a serious candidate. Moreover, if the state is sure 
to go for one party, neither party, under normal conditions, will choose a 
candidate from that state. The party naturally takes for granted a state 
that it wins regularly; the party with a hopeless position in a given state 
will gain nothing from seeking a candidate there. 

The successful candidate for the presidency may be the active leader 
of his party if he has the personal qualities and can command the backing. 
Theodore Roosevelt, Woodrow Wilson, and Franklin D. Roosevelt all 
made vigorous party leaders. William H. Taft, Warren Harding, and 
Calvin Coolidge made no real effort to dominate party affairs. Under 
favorable political conditions and with the requisite personal qualities, 
the President can be a strong executive. He is elected by the whole 
people; he can take swift, decisive action. 

Able men increasingly are elected President. When the two parties 
are evenly balanced, the candidates put forward by each tend to be out¬ 
standing. When one party enjoys a considerable majority over the other, 

1 See especially James Bryce, Modem Democracies (New York: Macmillan, 2 vols., 
1921), vol. II, pp. 6G-7G. 
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the minority party appears to find the stronger candidates, as with Cleve¬ 
land, Wilson, and Franklin D. Roosevelt by the Democrats. 

Future of Executive Power. —Although sentiment against additional 
authority for the President had reached a high pitch by the end of the 
Second World War, it was obvious that any halt in the expansion of exec¬ 
utive powers was likely to be temporary rather than permanent. Under 
the American system of government, leadership must come, if there is to 
be any, from the President. Even if the Congress should reorganize itself 
by concentrating authority in the hands of its own leaders, this action 
would be unlikely to upset the trend toward placing more and more respon¬ 
sibility on the Chief Executive. Strengthening the Congress is essential. 
The House and Senate should do more of their own thinking and planning 
and drafting. The Union will still look to the President, however, for broad 
national leadership, and Congress will continue to get most of its proposed 
bills from the executive agencies that are doing the day-to-day job of 
administering existing law. 

Actually, further expansion of executive power may be expected. The 
conditions of the modern world are so critical, both in war and in peace, 
that speedy and positive action is necessary. The President alone can 
provide this kind of leadership. Congress can investigate, criticize, revise, 
and do certain other things well, but the legislative branch is unable to 
act swiftly enough to beat an aggressor to the punch some Sunday morning 
at 8 a.m. E.S.T. Therefore, contingents of United States armed forces 
might be ordered to meet an invasion of Norway without a declaration of 
war by Congress. Congress has found itself unable to resist pressure 
groups sufficiently to reduce tariffs or to reorganize administrative agen¬ 
cies. Finally, the job is delegated to the President. Many Americans de¬ 
mand strong executive leadership; others decry the trend. 
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Chapter 16 

FEDERAL COURTS AND LAW ENFORCEMENT 


Yet trial-court fact-finding is the toughest part of the judicial function. 

It is there that court-house government is least satisfactory. It is there that 

most of the very considerable amount of judicial injustice occurs. It is there 

that reform is most needed. T j r t. , „ m . .. 

Judge Jerome Frank, Courts on Trial. 1 


A Dual System. —Where a federal form of government exists, either the 
Federal government may enforce all law, state as well as national; or the 
states may enforce all law; or each may assume responsibility for enforc¬ 
ing its own. Under the Articles of Confederation, the states undertook the 
enforcement of enactments of Congress but this proved so unsatisfactory 
that the Constitution authorized the Federal government to enforce its 
own laws, leaving the states to do likewise. Accordingly, the President, 
acting through various administrative agencies, is charged with the respon¬ 
sibility of detecting and prosecuting violations of federal laws while a 
federal judiciary is responsible for the trial of cases involving federal 
matters. At the same time, each state has a law-enforcement and judicial 
system of its own. Care must be taken not to confuse the two. 

Types of Federal Courts.—There are two general types of federal courts: 
constitutional and legislative. Constitutional are those established by 
authority of Article III to exercise “ the judicial power of the United States.” 
They consist of the Supreme Court, circuit courts of appeal, and district 
courts. Legislative courts do not exercise the judicial power but are special 
courts created to aid with the administration of laws enacted pursuant to 
powers delegated to Congress. The difference is not in method of pro¬ 
cedure; nor is one created by the Constitution and the other by the legis¬ 
lature. Both are authorized by the Constitution and both are created and 
organized by Congress. The difference lies in the source of their authority 
and the nature of the cases over which they have jurisdiction. Article III 
mentions the types of cases and controversies to which the judicial power 
extends and these must all come before constitutional courts. But legis¬ 
lative courts are created as necessary and proper instruments to carry into 
execution such powers as those of regulating interstate commerce, spending 
public funds, laying and collecting import duties, and governing the terri¬ 
tories. Legislative, courts are described later in this chapter. 2 

1 (Princeton, N.J.: Princeton University Press, 1949), p. 4. 

•For an excellent discussion and description of legislative courts, see Robert J. 
Harris, The Judicial Power of the United States (Baton Rouge: Louisiana State University 
Press, 1940), Chap. IV. 
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Federal Law. —Federal law consists of the Constitution, statutes, trea¬ 
ties, international law, and orders of executive and administrative bodies. 
There is no federal common law. Common law, brought to American 
shores from Britain during the Colonial period, is a body of legal precepts 
founded on reason as applied in past judicial decisions. It obtains in all 
American states except Louisiana. In the absence of statutes, the common 
law is likely to be controlling, and even where legislation exists the courts 
are greatly influenced by common-law principles. Federal judges are 
similarly affected, but the fact that the national government is based on 
delegated powers precludes judicial application of the common law itself. 

Types of Cases. —Because of the absence of federal common law, all 
cases and controversies reaching Federal courts arise from one of the types 
of law mentioned above. In character, cases may be criminal, civil, 
admiralty and maritime, those involving international law, or cases in 
equity. 

A criminal case ordinarily is one in which it is alleged that a federal 
law imposing penalties has been violated and agents of the government 
conduct the prosecution, seeking to prove someone guilty. In general, 
federal offenses consist of felonies, the most serious offenses known to law T , 
and misdemeanors, less serious offenses. 

A civil case is ordinarily a suit between two or more private parties. 
The government may be, and frequently is, a party to a civil suit, but 
if so it will not appear as a prosecutor but in the capacity of a private 
citizen either as plaintiff or defendant. Settlement is usually made by 
payment of money damages. Since nonpayment of debt is no longer 
punishable by imprisonment, one w T ho loses a civil suit seldom goes to jail. 

Admiralty and maritime cases are either criminal or civil cases arising 
on the high seas or navigable waters or in connection with matters closely 
pertaining thereto. International law is recognized as a part of federal 
law and consists of rules drawn from international agreements, treaties, 
practices, and other sources. It might be applied by the courts in cases 
involving foreign governments, their representatives, or their citizens or 
subjects. Piracy, violations of neutrality, violence or insult to a public 
minister, counterfeiting of foreign money, and the slave trade are examples 
of offenses to which the rules of international, as w T ell as national, law’ might 
be applied. All cases of the several types mentioned above are adjudicated 
by the same federal courts and judges, but the rules and procedures vary 
with the nature of the case. 

Equity is a branch of civil law that may be applied by the courts to pro¬ 
vide “substantial justice” when a remedy “at law” is not readily available. 
A case in equity is, then, one in which relief cannot be obtained either by 
criminal prosecution or an ordinary civil suit. Thus, if one believes an act 
of Congress unconstitutional, the only way relief can be obtained, since 
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the government cannot be prosecuted or sued, is by asking a federal court 
for an injunction to prevent further enforcement of the objectionable 
statute. This would be a case in equity. To illustrate further, a federal 
court might mistakenly have sentenced a man to 10 years’ imprisonment 
when the maximum allowed by the law was 5 years. A request for correc¬ 
tion would be a case in equity. 


CONSTITUTIONAL COURTS 

Jurisdiction. —Article III of the Constitution extends “the judicial 
power of the United States” to nine classes of “cases” and “controversies” 1 
depending upon the nature of the subject matter and the character or 
citizenship of parties in dispute. Those that may be brought because some 
federal question is involved are (1) cases arising under the Constitution, 
(2) cases arising under federal laws and treaties, and (3) admiralty and 
maritime cases. Those that may be brought because of the character or 
citizenship of the parties involved include (1) cases affecting ambassadors, 
other public ministers, and foreign consuls, (2) controversies to which the 
United States is a party, (3) controversies between two or more states, 

(4) controversies between citizens of different states (diverse citizenship), 

(5) controversies between citizens of the same state claiming lands under 
grants of different states, and (6) controversies between a state, or its 
citizens, and a foreign state, or its citizens or subjects. This last has been 
qualified by the Eleventh Amendment, Congress, and the courts in accord¬ 
ance with the precept that a sovereign cannot be sued without his consent. 
Accordingly, states now may be sued in federal courts without their con¬ 
sent only by another state in the Union or a foreign state. If an alien, 
citizen of another state, or citizen of the same state wishes to sue a state, 
he can do so only with the consent of the latter, and then only in state 
courts. States may, however, initiate suits in federal courts against aliens, 
citizens of other states, and foreign governments, although it is customary 
for disputes with the latter to be settled by diplomatic negotiation. Noth¬ 
ing has happened to prevent citizens of a state from suing or being sued 
by citizens of another state in federal courts. 

1 Because the judicial power extends only to “cases” and “controversies,** the 
Supreme Court ha6 long taken the position that it cannot give advisory opinions 
opinions for the benefit of the President or Congress on the probable constitutionality of 
contemplated measures) but must wait until real cases arise. The supreme courts of 
many states issue advisory opinions and many feel that the United States Supreme 
Court could do likewise without seriously distorting the Constitution. Federal courts 
advance the same reason for refusing to issue declaratory judgments (i.e., judgments 
in which the courts simply declare the rights of the parties or express an opinion oh a 
question of law, without ordering anything), except where real cases are before it for 
consideration. 
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Jurisdiction Not Exclusive. —Although the cases mentioned above may 
come before federal courts, the Constitution does not insist that they be 
brought there. Congress is free to distribute jurisdiction over them as it 
pleases. Indeed, Congress may completely divest federal courts of juris¬ 
diction in certain instances. As matters stand, federal courts are given 
exclusive jurisdiction over some of them, concurrent jurisdiction over others, 
and totally denied consideration of still others. Among those that must 
come before Federal courts are (1) civil actions in which states are parties 
(subject to the exceptions noted above); (2) all suits and proceedings 
brought against (but not necessarily all those initiated by) ambassadors, 
others possessing diplomatic immunity, and foreign consuls; (3) all cases 
involving federal criminal laws; (4) all admiralty, maritime, patent-right, 
copyright, and bankruptcy cases; and (5) all civil cases against the Federal 
government where consent to sue has been granted. Jurisdiction is shared 
with state courts in cases, which of necessity are always civil, involving 
amounts of $3,000 or more. Because it is to the plaintiff’s advantage to 
begin suit in either a state or federal court, the defendant in such cases 
has been given the privilege of having the case removed to a federal court, 
provided the request is made before the state court has reached a decision. 
Cases involving parties with diverse citizenship that may not come before 
federal courts at all are civil disputes involving less than $3,000. These 
cases must be tried in state courts if at all. 

Supreme Court. Organization. —Article III states that “The judicial 
power of the United States shall be vested in one Supreme Court, and in 
such inferior Courts as Congress may from time to time ordain and estab¬ 
lish.” Only a Supreme Court is specifically mentioned, its creation being 
mandatory. Others are “inferior courts” which may be created or abol¬ 
ished by Congress at will. 

The Supreme Court was created by the Judiciary Act of 1789. The 
Court held its first two terms on Wall Street in New York City, but in 
neither term were there any cases. Its next two terms were held in Phila¬ 
delphia, thereafter it met in Washington. As first constituted it consisted 
of a Chief Justice and five associate justices. Its membership was reduced 
to five in 1801; increased to seven in 1807; increased to nine in 1837 and 
ten in 1863; reduced to seven in 1866; and in 1869 it was fixed at nine 
where it has remained ever since. 1 

Justices are appointed by the President by and with the advice and 
consent of the Senate. No qualifications are stated in the Constitution; 

1 An attempt was made under the leadership of President Franklin D. Roosevelt in 
1937 to have the membership of the Court vary between nine and fifteen depending 
upon whether justices resigned at the age of seventy and the President's willingness to 
appoint another judge to assist the elderly one. The attempt failed of enactment 
See below, p. 348. 
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hence the President is free to appoint anyone for whom senatorial con¬ 
firmation can be obtained. Terms of federal judges are for good behavior 
and they are removable by impeachment only. 1 After reaching the age 
of seventy judges may “resign” or “retire” and receive full salary as long 
as they live, provided they have served as federal judges, for 10 years or 
more. 2 If they retire (but not if they resign), they are still federal judges 
and eligible for service upon assignment in the lower courts. The Chief 
Justice's salary is $25,500, the association justices' $25,000. These are 
fixed by Congress and while they can be raised at any time, they cannot 
be diminished 3 during the tenure of any particular judge. 

Characteristics of the Justices .—Although the Constitution does not 
require it, every chief and associate justice has been a lawyer. All have 
been men. As lawyers, many of them have had large corporations or 
men of wealth for their clients, others have been professors of law, while 
still others have spent most of their years in politics or as consultants to 
administrative agencies. Some have been men of wealth, but most have 
been moderately well-to-do. Their average age at the time of appoint¬ 
ment has been well over fifty, while the average age of those sitting at 
particular times has varied from about forty-nine to seventy-two years, 
the latter being as recently as 1937. 4 Most of the judges* have been prom¬ 
inent members of the same political party as the President who appointed 
them. Most of them have had previous political or judicial experience, 
a number having served on state supreme courts and in Congress. Prac¬ 
tically all have come from the Eastern part of the nation, Massachusetts 
and New York accounting for nearly one-fourth of the total. In 1937, 
twenty-one states had never been represented on the Court. Most of 
the justices have been college trained, more having attended Harvard, 
Yale, and Princeton than any other particular college or university. 5 
Some of the justices have been brilliant, more have been of average ability, 
while a few have been decidedly mediocre. In spite of their robes, justices 

1 To date (1950) nine judges of constitutional courts have been impeached. Of 
these only four were convicted. Samuel Chase, who was acquitted in 1805, was the 
only member of the Supreme Court in this group. The number would undoubtedly 
have been greater had not other judges of minor federal courts resigned when threatened 
with impeachment. On the removal of judges see William S. Carpenter, Judicial 
Tenure in the United States (New Haven: Yale University Press, 1918). 

2 Below, p. 349. 

»Below, p. 372. 

4 Justice Story, appointed at the age of thirty-two by President Madison, was the 
youngest ever to sit on the court. For data concerning the ages of Supreme Court 
justices, sec United States Senate Committee on the Judiciary, Hearings on S. 1892, a 
BiU to Reorganize the Judicial Branch of the Government , 75th Cong., 1st Sees. (Washing¬ 
ton: Government Printing Office, 6 parts, 1937), part 1. Also see Morris L. Ernst, The 
Ultimate Power (New York: Doubleday, 1937), Chap. XXV. 

* Ibid., p. 296. 
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are human and influenced by the same considerations as other members 
of the human race. 1 

Jurisdiction .—The Supreme Court has original and appellate juris¬ 
diction. Its original jurisdiction extends to two types of cases: (1) those 
affecting ambassadors, other public ministers, and consuls; and (2) those 
in which states are parties. Congress cannot increase the number of cases 
that may originate before the Supreme Court. 2 In all cases other than 
those involving states and representatives of foreign governments, the Su¬ 
preme Court has appellate jurisdiction, both as to law and facts “with such 
exceptions, and under such regulations as Congress shall make.” In ac¬ 
cordance with this provision, Congress has defined in detail the appellate 
jurisdiction of the Court. 

Comparatively few cases commence in the Supreme Court and, while 
juries may be used, they have been in only a few cases. The great majority 
of cases that reach the Supreme Court are started elsewhere. At present, 
cases come to it from state courts, circuit courts of appeals, and, in a few 
instances, federal district courts. Cases reach the Court either by appeal 
or by writ of certiorari. 8 The expectation is that only questions involving 
constitutionality and those of great national importance will reach the 
highest court in the land. 

Sessions and Conferences .—The Supreme Court begins its term annually 
on the first Monday in October and usually ends early in the following 
June. Special sessions may be called by the Chief Justice when the Court 
is adjourned, but the occasion must be of unusual importance and urgency. 4 

1 For an interesting account of the lives of the Chief Justices up to and including 
Chief Justice Charles E. Hughes, see Kenneth B. Umbreit, Our Eleven Chief Justices 
(New York: Harper, 1938). 

8 Marbury v. Madison, 1 Cranch 137 (1803). 

8 On appeal, cases are removed to a superior court for the purpose of subjecting the 
entire cause—the facts as well as the law—to review and revisal. A writ of certiorari 
is a command issued by a superior court directing an inferior court (state or federal) 
to send up the record and proceedings in a cause before verdict, with its certificate to 
the correctness and completeness of the record, for review or retrial. Formerly many 
cases reached the Supreme Court by writ of error. This was a common-law writ by 
which the record was removed after final judgment to a superior court for the purpose 
of obtaining a review of the law (not the facts also) to ascertain whether errors of law 
were made by a lower court. Congress abolished the writ in 1928, substituting appeal 
as a method of obtaining relief. 

4 In 1942 the Court held its first special session since 1920 when the justices were 
called to meet on July 29 to consider a petition for writ of habeas corpus which would 
have transferred the trial of seven German saboteurs from the special military tribunal, 
before which they were then being tried, to the regular courts. The motion was 
promptly dismissed, the military tribunal resumed its proceedings and shortly there¬ 
after found the defendants guilty. Five were promptly put to death while the other 
two were sentenced to life imprisonment at hard labor. 
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All sessions are held in the Court's beautiful and spacious white marble 
building located across from the capitol building in Washington. 

The Chief Justice is the executive officer of the Court; he presides at all 
sessions and conferences, and announces its orders. Legally, however, his 
decisions have no greater weight than those of other justices. The asso¬ 
ciate justices have precedence according to the date of appointment, or, 
if two happen to have been appointed at the same time, then according to 
their age. In the absence of the Chief Justice, the associate justice first 
in precedence performs his duties. The Court divides its time about 
equally between the hearing of cases and intervening recesses. That is, 
the Court holds sessions daily, except Saturday and Sunday, for about 
2 weeks and then recesses for 2 weeks during which time the justices study 
and write opinions. 

By the time oral argument is finished the justices have usually made up 
their minds. 1 Following an examination of records and briefs, the justices 
compare their views and register their votes at a Saturday's conference. 
The Chief Justice usually states his opinion first but votes last. After a 
decision has been reached, the Chief Justice either assigns the opinion to 
be written to one of those who voted as he did or agrees to write the opinion 
himself. If he voted with the minority, the senior associate justice in the 
majority assigns the case to one with whom he agreed. Every judge goes 
to conference with the knowledge that he may have the responsibility of 
writing the opinion that will accord with his vote. This means that every 
justice must be keenly attentive to every case. It also means that every 
justice must organize his own thoughts inasmuch as he is required to vote 
before listening to plausible and convincing opinions written by his col¬ 
leagues. If a majority cannot reach an agreement, the case may be 
reargued one or more times. 

Decisions and Opinions .—Several hundred cases reach the Supreme 
Court each year. A large number of appeals and petitions for writs of 
certiorari are disposed of without serious consideration for want of juris¬ 
diction or merit. Many petitions for certiorari are merely granted or 
denied upon* comparatively short briefs without oral argument. Others 
involving rather well settled points of law about which the Court can come 
to a decision without oral hearings are disposed of in per curiam decisions. 
The remainder are cases of considerable importance and are disposed of 
only after oral hearing and then in written opinions. A decision may be 

1 These remarks are based upon the account given by the former Chief Justice 
Charles E. Hughes, in an account written after he had been an associate justice but 
retired to become the Republican presidential candidate in 1916 and before he reentered 
the Court in 1929. See his account in The Supreme Court of the United States (New York: 
Columbia University Press, 1928), pp. 66-65. 
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unanimous or divided. If divided, both a majority and dissenting opinion 
are usually written. Again, one or more justices might agree with the 
conclusion reached in the majority or dissenting opinions but for different 
reasons. In that event, concurring opinions may be written. Thus, in a 
case involving complicated and controversial issues, there may be as many 
as four written opinions: the majority opinion, one dissenting, one con¬ 
curring with the majority, and another concurring with the minority. 
Six justices constitute a quorum and at least a majority must concur 
before a decision is made. If a majority cannot agree, even though the 
case may be reargued, the decision of the lower court is allowed to stand. 
Opinions, as well as information about the disposition of other cases, are 
published and may be found in any good library in volumes known, since 
1882, as United States Reports. 1 

Circuit Courts of Appeal.—Immediately below the Supreme Court stand 
the Circuit Courts of Appeal, created in 1891 to facilitate the disposition 
of cases and ease the burden upon the Supreme Court. The courts oper¬ 
ate in the District of Columbia and ten circuits, or regions, into which the 
country and its territories have been divided. Each court comprises from 
three to six circuit judges, two of whom constitute a quorum. The justices 
of the Supreme Court may also sit as judges, each within a circuit to which 
he has been assigned. 2 Time, however, prevents justices of the high court 
from “riding circuit” as they did in the early days of the republic. Dis¬ 
trict judges may also be assigned to serve on the circuit courts, although 
in no case may they sit in judgment of cases in which they may have partic¬ 
ipated as district judges. In some circuits, court is always held in the 
same city; in others, it may be held in two or more des : gnated cities. The 
courts sit at regular intervals in buildings owned or leased by the Federal 
government. Circuit judges are appointed by the President with the 
advice and consent of the Senate. Their term is for good behavior, and 
their salary $17,500. 

The circuit courts have only slight original jurisdiction. They are pri¬ 
marily appellate courts. With few exceptions, cases decided in the district 
courts, legislative courts, and quasi-judicial boards and commissions go next 
to the circuit courts. Their decisions are final in all criminal cases not in¬ 
volving questions of constitutionality. Their decisions may be reviewed 
only by the Supreme Court. 

1 Prior to 1882 these volumes were published under the name of the court reporter 
who prepared them for publication. Their titles, the number of volumes, and dates of 
issue are Dallas, 4 vols., 1790-1800; Cranch, 9 vols., 1801-1815; Wheaton, 12 vole., 
1810-1827; Peters, 16 vols., 1828-1842; Howard, 24 vols., 1848-1860; Black, 2 vols., 
1861-1862; Wallace, 23 vols., 1863-1874; and Otto, 17 vols., 1875-1882. 

3 Since there are ten circuits and only nine Supreme Court justices, one justice is 
assigned two circuits. In 1950 Justice Clark was assigned to both the eighth and tenth 
circuits, while the Chief Justice presided over the court of appeals for the District of 
Columbia as well as the fourth circuit. 
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District Courts. —Beneath the circuit courts are the United States dis¬ 
trict courts, of which there are more than ninety, including the District of 
Columbia, From one to as many as sixteen judges serve in each district, 
although in a few instances one judge serves two or more districts. The 

BUSINESS OF THE U. S. CIRCUIT COURTS 
OF APPEALS BY NATURE OF SUIT IN 
CASES FILED IN THE FISCAL YEAR 1946 
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judges are appointed by the President with Senate approval. Their 
term is for good behavior and their salary $15,000. A small state may 
constitute a district in itself; otherwise, the districts are arranged with 
respect to population, distance, and volume of business. Some of the 
districts are subdivided into divisions. California, for example, is com- 
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prised of two districts—northern and southern—but each district is sub¬ 
divided into a northern and southern division. In Nebraska there is only 
one district but eight divisions. In Pennsylvania, on the other hand, the 
three districts—eastern, middle, and western—are not subdivided. The 
district judge is required to live in his district and have a permanent office 
at one of the principal cities. Court is usually held at regular intervals in 
various cities within each district or division. The court sits in federal 
buildings if such there are; if not, the city or county within which court is 
held provides the building, together with light and heat, without expense 
to tiie Federal government. 

Excepting the few that originate in the Supreme Court and those of a 
special nature that commence in the legislative courts, most other cases 
and controversies start before district courts. Theirs is chiefly original 
jurisdiction; no cases come to them on appeal, although cases begun in state 
courts are occasionally transferred to them. It is here that nearly all 
accused of committing federal crimes are tried and that the grand and 
petit juries are used if at all. Ordinarily, cases are tried with only one 
judge presiding, but three judges must sit in certain types of cases. 1 

Minor Court Officers; United States Commissioners. —Attached to each 
district court are the usual clerks, a reporter (since 1945), stenographers, 
bailiffs, and other attendants. These are all appointed by the court and 
responsible to it. Referees in bankruptcy are also appointed by the courts. 
In addition, each court appoints one or more commissioners who serve 
for terms of 4 years. These are usually part-time quasi-judicial officers 
who perform about the same functions as do justices of peace in the states. 
Unlike the justices of peace, they do not try petty cases; but they do hold 
preliminary hearings in criminal cases, issue search and arrest warrants, 
bind persons over for the grand jury, release them on bail, or discharge 
them for lack of evidence. They are paid from fees. 

LEGISLATIVE COURTS 

The present legislative courts are the Court of Claims, Customs Court, 
Court of Customs and Patent Appeals, Territorial Courts, and courts for 
the District of Columbia. 2 Since legislative courts do not come within 

1 Since 1937 this has been required in most cases involving the constitutionality of 
federal statutes. Appeal may be taken in such cases directly to the Supreme Court. 
This, it will be recognized, was part of the outcome of President Roosevelt's proposal 
to reorganize the federal courts. See pp. 343-350 for further discussion of the Presi¬ 
dent's proposal. 

* In addition to the legislative courts mentioned, there was until recently the United 
States Court for China which had jurisdiction over cases involving American citizens 
in China. It was abolished on May 20, 1943, when the United States entered into 
treaty abandoning extraterritorial rights in the Chinese republic. 
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the scope of the Judicial Article (Art. Ill), their judges need not serve for 
terms of life or good behavior and they may be removed by methods other 
than impeachment. Moreover, they have only such jurisdiction as Con¬ 
gress wishes to give them. 

Court of Claims. —Since governments cannot be sued without their con¬ 
sent, there are two methods by which one might obtain satisfaction for 
injury done. One is for the legislature to enact general or special legis¬ 
lation whenever necessary, and this was the practice until 1855 and still 
remains so in special instances. The other is for the government to con¬ 
sent to be sued. The former results in the introduction of a multitude 
of bills which are time consuming and frequently petty in nature. To 
avoid this the Court of Claims was established in 1855 with authority to 
adjudicate all claims arising out of the Constitution, acts of Congress, 
regulations of the executive departments, or out of contracts entered into 
by the Federal government or its agents. Claims are forever barred, 
however, unless brought within 6 years. The court consists of a chief 
justice and four associate justices who are appointed by the President 
with Senate approval for terms of good behavior. Their salary is $17,500. 
The court sits in Washington, beginning on the first Monday in December 
each year. 

United States Customs Court. —When goods enter the country, they are 
met by customs officers who place valuations upon them and collect tariff 
duties. Controversies inevitably arise and to adjudicate these the Cus¬ 
toms Court was established. It is composed of nine judges appointed by 
the President with Senate approval for good behavior. Not more than 
five may be from the same political party, and the judges receive $15,000 
a year. The office of the court is located in New York City and most of 
its business is conducted there, although sessions are held in other cities, 
including San Juan, Puerto Rico. 

United States Court of Customs and Patent Appeals. —Created in 1910, 
this court is composed of five members appointed for terms of good behavior. 
Their salary is $17,500 a year. The court is in continuous session, and 
although it usually sits in Washington, it may convene in any judicial 
circuit at any time. The court hears appeals from the decisions of the 
Customs Court and the United States Patent Office, and its judgments 
and decrees are final with the exception that they may be reviewed upon 
certiorari by the Supreme Court. 

Territorial Courts. —These are courts set up pursuant to the power given 
to Congress to make all needful rules and regulations respecting American 
territories. 1 The most important are located in Hawaii, Alaska, Puerto 
Rico, the Virgin Islands, and the Panama Canal Zone. These differ from 
district courts in that they have jurisdiction over all matters, local as well 

1 Article IV, Section 3. 
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as all federal, which Congress may assign directly, or indirectly through 
the territorial government. Within each territory there is usually a court 
resembling a district court with general jurisdiction over the entire area 
and, in addition, a system of local courts similar to those found in the Amer¬ 
ican states. 1 Judges of the general courts of the territories are usually 
appointed for terms of 4 years, although in Hawaii the term is 6 years 
and in Puerto Rico there is no fixed term. 

Courts of the District of Columbia. —Although similar, the Supreme 
Court draws a distinction between territorial courts and courts of the 
District of Columbia. Because the District of Columbia is permanent, 
and not transitory like other territories, the “judicial power” of the United 
States as defined in Article III operates within it. Accordingly, its courts 
are constitutional and parallel with other “inferior courts.” Nevertheless, 
the same courts are also legislative inasmuch as Congress is given full au¬ 
thority to govern the district which constitutes the seat of government. 
Within the District two courts have been established, a Court of Appeals 
and a District Court. The former has jurisdiction over appeals emanating 
from the District Court as well as over all matters that Circuit. Courts of 
Appeal are competent to handle. The latter deals with local matters and 
cases and controversies similar to those that come before constitutional 
district courts. 


JUDICIAL ADMINISTRATION 

The Congress and President must establish courts, appoint the judges, 
raise and appropriate money to operate the courts, and lay down the 
broad outlines of jurisdiction and procedure. Moreover, the President is 
charged with primary responsibility for law enforcement. Nevertheless, 
the courts perform many tasks of an administrative character. 

Administrative Functions of the Courts. —In the first place, the courts 
have many appointments to make that require the examination and selec¬ 
tion of applicants. These include clerks, commissioners, messengers, 
stenographers, and other aides. Second, each court must superintend 
civil and criminal procedure. This involves such duties as the issuance 
of writs and warrants, taking of bail, the appointment of grand and petit 
juries, the admission of attorneys to practice, the assessment and collection 
of fees, the admission of evidence, and court procedures in general. Third, 
the courts handle noncontentious cases, i.e., those in which parties are not 
in dispute. These include administering estates, appointing receivers in 
bankruptcy, issuing licenses, performing marriages, and naturalizing aliens. 
Fourth, the courts must enforce their orders. This is usually done through 

1 For courts in the respective territories, see Chap. 28. 
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the issuance of writs, 1 disrespect for which is punishable as contempt of 
court. 2 

Administrative Office of the Courts. —Until recently, administration was 
divided between the Department of Justice and the courts. Criticism of 
the inefficient manner in which the judiciary operated led, in 1922, to the 
establishment of an annual conference of senior circuit judges under the 
chairmanship of the Chief Justice. Although many beneficial reforms 
resulted, responsibility for administration still remained divided. Atten¬ 
tion was focused upon the question in 1937 when the President proposed 
the creation of a “proctor” under the supervision of the Supreme Court 
with responsibility for administrative matters pertaining to the judicial 
system, but the proposal was lost sight of in the heat of controversy over 
the President's alleged attempt to “pack” the courts. Two years later, 
however, Congress established the Administrative Office of the United 
States Courts. The office is subordinate to the annual conference of senior 
circuit judges and the Supreme Court. It is conducted by a director and 
assistant director appointed by the Supreme Court for as long as their 
services are satisfactory. 

Centralization of Judicial Administration.—By the creation of the Ad¬ 
ministrative Office, a clear distinction was made between judicial admin¬ 
istration and law enforcement. The Department of Justice still retains 
full responsibility for the latter, while the task of over-all administration 
of the judicial system was centralized in the hands of the Administrative 
Office. The office is divided into four main divisions. One, called the 
Division of Business Administration, provides the courts with quarters, 
supplies, and clerical and administrative service, including the payment of 
salaries and expenses. The second, called the Division of Procedural 
Studies and Statistics, is designed to furnish information about the state 
of judicial business throughout the country and to make recommendations 
whereby justice may be given with greater dispatch and economy. The 
third, the Probation Division, exercises a general supervision over the 
federal probation system, which was previously conducted by the Bureau 

1 The most common arc warrants, which are commands for appearance, arrest, 
search or seizure; summonses, which direct plaintiffs in civil suits to appear and make 
answer to complaints; subpoenas , which compel the appearance of witnesses or the pro¬ 
duction of evidence; writs of execution, which direct defendants to satisfy judgments 
awarded in civil suits; writs of ejectment, which eject defendants from real estate held by 
them which the court has found belongs to plaintiffs; injunctions , which restrain from 
threatened damage to property; mandamuses, which order public officials to perform some 
act required of them by law; and certiorari , which order public officials, especially inferior 
judicial tribunals, to send up records for review. 

* Persons may be fined or iImprisoned for contempt of court. Trial is usually without 
jury if the contempt is committed in the presence of the court but otherwise with jury 
if the defendant insists. 
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of Prisons in the Department of Justice. The fourth, the Bankruptcy 
Division, keeps in touch with bankruptcy proceedings pending before 
federal courts. One interesting result of the work of the office has been 
the inauguration of periodic conferences in the various circuits, attended 
by both federal and state judges and attorneys. 

RECENT CONTROVERSY OVER COURT REORGANIZATION 

With the three branches of government separated, disputes will inevi¬ 
tably arise between them. Those between the executive and Congress 
are likely to be short-lived inasmuch as frequent elections permit their 
differences to be resolved by the voters. The situation is different, how¬ 
ever, in the event of controversy between the political branches and the 
courts. Judges appointed for life and having the power of judicial review 
can stymie legislative action for rather long periods of time. When they 
do so, criticism, whether just or unjust, is inevitable. It is generally 
agreed that the courts must have sufficient independence to resist popular 
clamor, and yet self-restraint on the part of the courts is essential if they 
are not to negate powers granted to the other branches. The chief criti¬ 
cism in recent years has been that the courts have been so partial to large 
corporate, business, and property interests as to render the state and 
Federal governments incapable of enacting socially desirable legislation. 
Resentment that had been accumulating since the reconstruction period 
following the Civil War reached a climax in 1937. 

Checks upon the Courts. —In spite of their great authority and inde¬ 
pendence, the courts are not invulnerable. Judges are human and sensitive 
to criticism and therefore are not likely to resist the persistent pressure of 
public opinion. If they grossly misbehave, judges can be impeached. 
Their decisions can be overridden by constitutional amendment, although 
this is a slow and none too hopeful solution. 1 Of course, judges die, retire, 
and resign, providing opportunities for the appointment of younger men. 
As a last resort, Congress could refuse to appropriate money for judicial 
salaries and expenses, increase the number of judges, abolish the inferior 
courts, or amend the jurisdiction of the courts to prevent certain types 
of cases from ever reaching either the lower courts or the Supreme Court. 2 

1 See pp. 72-74. 

2 On several occasions the latter has been done. One of the most conspicuous oc¬ 
casions occurred in 1868 when Congress took away the appellate jurisdiction of the 
Supreme Court under the Habeas Corpus Act of 1867 at a time when the constitution¬ 
ality of the measure had already been argued. The Court was forced to admit that 
Congress had acted within its province. Ex parte McCardle, 7 Wallace 606 (1869). 
For a discussion of this event see Charles Warren, The Supreme Court in United States 
History (Boston: Little, 3 vols., 1922), vol. II, 22Jf.; and Hughes, op, ctf., p. 26. At 
least three other instances have occurred: one when Congress provided that the deci- 
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Indeed, in many respects the judiciary is the weakest of the three branches. 
It possesses the power neither of purse nor sword. 

New Deal Legislation Unconstitutional. —President Hoover left office 
in March, 1933, in the midst of the great depression. On the same date 
President Roosevelt entered upon his duties promising a “New Deal.” 
He and Congress moved quickly, paasing legislation of far-reaching pro¬ 
portions in record-breaking time. Haste was justified by the emergency. 

Between 1933 and 1937 the Supreme Court consisted of nine justices, 
all of whom had been appointed prior to 1933 and all but two of whom 
(McReynolds and Brandeis) had been appointed by Republican presi¬ 
dents. Their average age was seventy-two (in 1937), the highest in 
Supreme Court history, and it so happened that four (McReynolds, 
Sutherland, Butler, and Van Devanter) of the six who were over seventy 
were “conservatives,” while the fifth (Hughes) was a “middle-of-the- 
roader” and only the sixth (Brandeis) a “liberal.” In 3 years this court 
declared New Deal statutes, or provisions thereof, unconstitutional in 
twelve instances, five of them during the court term beginning in October, 
1935. On most of the measures the Court was sharply divided into “con¬ 
servative” and “liberal” blocs, as is shown in the following table: 


Affiliation of Supreme Court Justices with Majority and Minority Groups 1 
(On basis of 27 important cases decided between 1933 and 1937) 


Justice 

By whom 
appointed 

Age 

1937 

Voted for con¬ 
stitutionality 
(No. of case's) 

Voted against 
constitutionality 
(No. of cases) 

Per cent 
favorable to 

New Deal 

Brandeis.... 

Wilson 46 

81 

19 

8 

0.704] 

1 

Stone. 

Coolidge ’25 

65 

20 

7 

0.741 

\ “Liberals” 

Cardozo. 

Hoover ’32 

67 

20 

7 

0.741 J 

i 

Roberts. 

Hoover *32 

62 

15 

12 

0.555 ) 

[ Held balance 

Hughes. 

Hoover '30 

75 

17 

10 

0.620 J 

f of power 

Van Devanter 

Taft 40 

78 

6 

21 

0.222 i 


Sutherland. . 

Harding ’22 

75 

6 

21 

0.222 | 

“Conserva¬ 

Butler. 

Harding ’22 

71 

5 

22 

0.185 

tive" 

McReynolds. 

Wilson 44 

75 

4 

23 

0.148 J 



1 For a similar chart based upon a smaller sampling of cases, see H. Arthur Steiner, Significant Supreme 
Court Decisions, 1934-1937 (New York: Wiley, 2d ed., 1937), p. 6. 


sions of the Circuit Courts of Appeal should be final in all criminal cases except where 
constitutional issues were involved; another in 1932 when the courts were forbidden by 
provisions of the Norris-LaGuardia Act from enforcing “yellow-dog" contracts; and 
the third in 1935 when Congress withdrew the right of suit on claims arising from proc¬ 
essing taxes under the AAA where these taxes had been passed on by the processor 
to the consumer. 
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It is apparent that Justice Hughes and Roberts held the balance of power. 
This meant that in five-to-four decisions, of which there were ten during 
the 4-year period, either Hughes or Roberts cast the deciding vote, and in 
all probability it was the latter oftener than the Chief Justice. 

Situation in 1937 Unprecedented. —The situation as it existed during 
President Roosevelts first term was unprecedented in several ways. 
First, the economic crisis was of major proportions, an emergency psy¬ 
chology was present, and the President was one of such character as to act 
boldly, even rashly as many insist. Second, the justices were older than at 
any other period. Third, no vacancies occurred during the 4-year period. 
Fourth, seldom, if ever, had the Supreme Court been so rigidly and evenly 
divided into blocs. Fifth, never had the courts been called upon to pass 
judgment upon so many measures involving extremely controversial points 
of constitutional law in a similarly short period of time, and in no similar 
period had they declared so many statutes unconstitutional. 

The President’s Proposals. —Flushed with victory in the election of 
November, 1936, 1 the President decided upon a showdown with the 
courts. Less than 3 weeks after inauguration, on Feb. 4, he sent a message 
to Congress which prompted one of the most exciting debates in American 
history. 

The immediate target of the President's proposals was the aged justices 
on the Supreme and lower courts. 2 Age undoubtedly has its effect upon 
judicial decisions and there have been many, including the then Chief 
Justice, 3 who have advocated retirement at seventy-five or earlier. To 
compel retirement, however, required a constitutional amendment, and the 
President was unwilling to brook the delays and difficulties which this 
would certainly encounter. Accordingly, he proposed to “rejuvenate" 
the courts by making it possible to appoint a new judge for every federal 
judge who had served 10 years and who remained on the bench after 
reaching the age of seventy, provided the Supreme Court should never 
exceed fifteen and not more than fifty new judges should be added to the 
lower courts. This would tend to embarrass older judges into retiring or 
resigning, but if they chose to remain it was with knowledge that younger 
judges might be appointed to “assist” and perhaps counterbalance their 
conservatism. Since there were at the time six justices on the Supreme 
Court over seventy, had they not retired the President might have appointed 

1 Nothing was said, however, in the platform of the Democratic party or by the 
President during the campaign which foreshadowed the drastic proposals that the 
President later submitted. 

* Besides the six on the Supreme Court, a total of twenty-four judges who were 
seventy or over sitting on lower courts were affected by the President's bill. Adverse 
Report on Reorganization of the Federal Judiciary , Sen. Rep. 711, 75th Cong., 1st Bess. 
(Washington: Government Printing Office, 1937), p. 33. 

* Hughes, op. di. t pp. 73-77. 
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six additional judges, raising the membership of the Court to the maximum 
of fifteen. As things then stood, the addition of six “liberals” to the 
three already on the Court would have ensured more favorable considera¬ 
tion of “New Deal” legislation. 1 

Three additional proposals were less controversial. One was that the 
Chief Justice be empowered to assign circuit and district judges to serve 
temporarily in districts other than their own. Another, that the Supreme 
Court be authorized to appoint a “proctor” who would be a business 
manager for the judicial system with the expectation that delays and 
inefficiencies might be eliminated. The third was that when the consti¬ 
tutionality of a federal law was challenged in a private suit before a lower 
court, the Attorney General should be notified and given opportunity of 
defending the law. Moreover, it was suggested that such cases should be 
decided only by courts consisting of three judges. Furthermore, if the 
lower court should declare the law unconstitutional, either the Attorney 
General or one of the private parties might take an appeal directly to the 
Supreme Court. This, it was hoped, would eliminate the situation where 
private parties could rush to district courts and obtain injunctions from a 
single judge which would render the enforcement of an act of Congress 
impossible for several months or years while the measure was running the 
gamut of legal procedures en route to the Supreme Court where final 
judgment would be rendered. 

Adoption of Proposals. —The proposal that new justices be authorized 
for those who failed to retire or resign was defeated in its entirety. Out of 
it, however, came a measure permitting Supreme Court justices with 10 
years of service to retire at seventy with full pay. 2 Otherwise, all the 
President's recommendations were adopted at the time or have been since, 
either in whole or in part. By an act dated Aug. 24, 1937, 3 district judges 
may be transferred from one district to another within the same judicial 
circuit by the senior circuit judge, or from within one circuit to another 
by the Chief Justice. By the same act, the Attorney General must be given 
notice of proceedings involving the constitutionality of federal statutes. 
Moreover, all such proceedings must be conducted before courts consist¬ 
ing of three judges, one of whom must be a circuit judge. 4 Still further, 
if the decision is against the constitutionality of a statute, the case may be 
appealed by either party directly to the Supreme Court where the matter 
must be heard “at the earliest possible time and shall take precedence over 

1 Above, p. 347. 

* Public no. 10, Mar. 1, 1937, United States Statutes at Large (Washington: Govern¬ 
ment Printing Office, 1937), vol. 50, p. 24. 

* Ibid ., pp. 751-753. 

4 Temporary restraining orders may still be issued by a single judge when delay 
would cause irreparable damage. 
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all other matters not of a like character.” The proposal to create a busi¬ 
ness manager for the courts was defeated at the time but adopted 2 years 
later with the establishment of the Administrative Office of the Courts. 1 

Other Results of the Controversy. —Although failure to enact the princi¬ 
pal feature of his program was a serious political defeat, it has been said 
that the President “lost his battle but won his war.” There is truth 
in the statement. Shortly after the controversy, vacancies occurred by 
resignation, retirement, or death, permitting the appointment of younger 
men. By the fall of 1937 the “liberals ” were clearly in the majority and by 
September, 1942, only two of the men who constituted the Supreme Court 
during the President's first term (Stone and Roberts) remained, while the 
President had appointed 38 out of the 55 sitting on the Circuit Courts of 
Appeals and 138 of the 230 judges sitting on district and other United 
States courts. It is safe to say that all of these appointees held views 
acceptable to the President at the time of appointment. 2 

Even before any changes were made in the personnel of the Supreme 
Court, the Court manifested a change of mind by (1) reversing its previous 
attitude toward state minimum-wage laws for women; (2) redefining the 
commerce clause to include manufacturing; (3) upholding the tax pro¬ 
visions of the Social Security Act; and (4) upholding the Railway Labor 
Act. Although still not without reverberations, the President's reelection 
for a third term in 1940 and the outbreak of war in 1941 silenced criticism. 
Meanwhile, the country adjusted itself to an interpretation of the Consti¬ 
tution that greatly broadened the powers of both the Federal government 
and the states. 


LAW ENFORCEMENT 

No Centralized Federal Police Force.—In the past there has been no 
unified federal police force operating over the nation. Detection of vio¬ 
lations has been left to various administrative agencies, most of which 
perform civil and administrative as well as criminal duties. While prob¬ 
ably every administrative agency makes investigations of some sort or 
another, a few have been more conspicuous than others. Among these are 
the Secret Service Division (charged with detection of counterfeiting, 
forgery, and protecting the President), the Bureau of Customs, the Alcohol 
Tax Unit, and the Intelligence Unit of the Bureau of Internal Revenue 
(charged with detecting income-tax evasion) in the Treasury Department; 
the Coast Guard; the inspectors of the Post Office Department; the Division 
of Investigations in the Department of Interior (charged with discovering 
violations of federal laws pertaining to lands, public works, conservation); 

1 Above, p. 345. 

2 The New York Times , Sept. 27, 1942. 
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the Legal Investigating Division of the Federal Trade Commission; the 
Bureau of Inquiry of the Interstate Commerce Commission; the Federal 
Bureau of Investigation, the Antitrust Division, the Immigration and 
Naturalization Service of the Department of Justice; and many others. 1 

The Federal Bureau of Investigation (FBI). —Out of the First World 
War and the necessity of enforcing prohibition arose a conviction that a 
permanent body of trained agents was required to investigate violations of 
federal laws. The conviction also grew that in order to ensure the closest 
cooperation with district attorneys, marshals, and the courts, these should 
be under the Department of Justice. Aided by a wave of kidnaping, 
racketeering, and gangsterism which swept over the country, the Federal 
Bureau of Investigation was reorganized in 1934. Under the direction of 
J. Edgar Hoover, several hundred agents, popularly known as “G men,” 
have been specially recruited and trained, and almost every device known 
to modem science has been adopted for use in detecting violators. The 
bureau is charged with the investigation of all violations of federal laws 
except those specifically assigned to other agencies such as counterfeiting 
and postal violations. While its fingerprint files, laboratory, and advisory 
services are available to state and local enforcement officers, the FBI 
usually does not take the initiative in local cases, except where federal 
laws, agents, or properties are involved. 

Common Federal Criminal Offenses. —Within recent years the number 
of federal violations has increased by leaps and bounds in step with the 
rapid expansion of federal activities. Thousands are apprehended and 
prosecuted each year. Although the various offenses cannot be detailed 
here, some idea of their character is shown by the following list: 


Counterfeiting and forgery 
Customs Act violations 
Embezzlement and fraud 
Escape, flight, mutiny, etc. 
Extortion and racketeering 
Immigration Act violations 
Internal Revenue Act violations 
Interstate Commerce Act violations 
Juvenile delinquency 
Kidnaping 
Larceny and theft 


Liquor law r violations 
Narcotic Drug Act violations 
National Bank and Federal Reserve 
Act violations 
National bank robbery 
National Bankruptcy Act viola¬ 
tions 

National Firearms violations 
Postal law y violations 
Selective Service Act violations 
White Slave Traffic Act violations 


1 For a review of the development and work of these so-called “police agencies,” see 
Arthur C. Millspaugh, Crime Control by the National Government (Washington: Brook¬ 
ings, 1937). See also Bruce Smith, Police Systems in the United States (New York: 
Harper, 1940). 
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Liquor law violations ordinarily greatly exceed all others. Postal law 
violations are usually the next most numerous, followed by violations of the 
Interstate Commerce, Narcotic, and Immigration Acts. 

Supervision of Prosecutions by Department of Justice.—Many viola¬ 
tions of federal laws are dealt with by executive and administrative pro¬ 
cedures, 1 but a larger number must be dealt with before federal courts. 
General supervision over all prosecutions is exercised by the Department 
of Justice. The department, upon receipt of evidence from one of the 
“ police ” agencies, turns the matter over to one of the United States district 
attorneys who prepares the case with the assistance of specialists from 
either the Department of Justice or other administrative agencies. There 
is always one attorney in each judicial district and usually several assist¬ 
ants. They are appointed by the President with Senate approval for 
terms of 4 years. Upon them falls the primary responsibility of proving 
guilt in the courts. 

Execution of Federal Laws.—Within each judicial district is also a United 
States marshal with perhaps several deputies. Marshals are appointed by 
the President with Senate approval for terms of 4 years. They are to the 
federal courts what sheriffs are to states and counties. It is their duty 
to make arrests, take charge of prisoners, and execute court orders. They 
have authority to command all necessary assistance and on occasion 
have appointed deputies—otherwise known as posse comitatus —by tens, 
hundreds, or thousands. Marshals are, to quote a former Attorney 
General, “the first line of federal defense on occasions of domestic dis¬ 
turbance.” 2 

Federal Prisons and Correctional Institutions.—As in the states, vio¬ 
lators of federal laws include men, women, boys, girls, those who are physi¬ 
cally and mentally normal, and an unfortunate group who are physically 
and mentally sick. Institutions, staffs, and regimen must be adapted 
to the prisoners* conditions. 

There are no federal “jails,” except in the territories; only “prisons” and 
correctional institutions. Nearly all of these are under the supervision of 
the Bureau of Prisons in the Department of Justice. 3 A considerable 
number of federal offenders are kept in state, county, and city jails. If 
possible, these jails must measure up to federal specifications, to determine 
which inspections are made by the Bureau of Prisons. Of more than 3,000 
jails reported in 1944, only 448 are approved, and 334 were approved 

1 See Chap. 21. 

1 Homer Cummings and Carl McFarland, Federal Justice (New York: Macmillan, 
1937), p. 544. 

• For reports of the bureau see its annual report entitled Federal Offenders prior to 
1942 and Federal Prisons since, published by the Federal Prisons Industries, Inc. Press, 
Leavenworth, Kansas. A briefer summary is always included in the Annual Report 
of the Attorney General . 
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United States Prison System 



Source: Federal Prisons , 1948 . 


Penitentiaries 
Alcatraz Island, Calif. 
Atlanta, Ga. 
Leavenworth, Kans. 
Lewisburg, Pa. 

McNeil Island, Wash. 
Terre Haute, Ind. 

Reformatories 

Chilli cothe, Ohio 
El Reno, Okla. 
Englewood, Colo. 
Petersburg, Va. 

Reformatories for women 
Alderson, W. Va. 


Milan, Mich. 

Sandstone, Minn. 

Seagoville, Texas 
Tallahassee, Fla. 

Texarkana, Texas 

Institutions for juveniles 

National Training Schools for Boys, 
Washington, D. C. 

Natural Bridge, Va. 

Prison Camps 

McNeil Island, Wash. 

Mill Point, W. Va. 

Montgomery, Ala. 

Tucson, Ariz. 


Medical center 
Springfield, Mo. 

Correctional institutions 
Ashland, Ky. 
Danbury, Conn. 

La Tuna, Texas 


Detention headquarters 
New York, N. Y. 

Public health service hospitals 

Fort Worth, Texas 
Lexington, Ky. 


354 


THE AMERICAN FEDERAL GOVERNMENT 


for emergency use only by federal prisoners. 1 Those who are not detained 
in state institutions are kept in federal ones. Although in the past federal 
penal institutions have been notoriously overcrowded, the situation is 
somewhat improved as a result of an ambitious building program under¬ 
taken during the 1930*8. Today, with a normal capacity of 20,000 pris¬ 
oners, the federal prison system is “the largest and most diversified single 
prison system in America, if not in the world.” 2 It consists of six peni¬ 
tentiaries, five reformatories, a medical center and two hospitals, 3 four 
prison camps, eight correctional institutions, and one detention head¬ 
quarters. These are shown on the accompanying map. 

Probation and Parole. —In many instances federal violators are never 
incarcerated but placed on probation, while in other cases those imprisoned 
are released on parole before the expiration of their terms. In the first 
instance, the decision is made by federal judges; in the latter by a federal 
Board of Parole, consisting of three members appointed by the Attorney 
General. At the end of the fiscal year 1948, there were 32,613 federal 
offenders on probation, parole, and conditional release who required per¬ 
sonal supervision. 4 Until 1939 this was the work of the Federal Probation 
Service of the Department of Justice, but it has since been transferred to 
the Administrative Office of the Courts. Positions in the Probation Service 
were long looked upon as patronage “ plums ” by the President and Congress, 
but in 1937 the service was placed on a career basis. Now employees are 
recruited through regular civil service examinations. Even so, inade¬ 
quately qualified personnel are often appointed, and salaries are still 
below those paid by leading states like New York and New Jersey and 
even below those paid investigators in other agencies of the Federal 
government. 5 6 
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TEXT-FILM 

The following McGraw-Hill 35mm silent filmstrip is recommended for use with 
Chap. 16 of this text. 

Federal Courts and Law Enforcements. The structure of federal judiciary 
system—its powers, duties, and relationship to other branches of government. 
Law enforcement agencies considered. 





Chapter 17 

FEDERAL POWERS- 

GENERAL ASPECTS, TAXATION, AND MONETARY 


All legislative Powers herein granted shall be vested in a Congress of the 
United States. . . . 


The Constitution, Article I, Section 1. 


The Constitution grants powers to each of the three branches of govern¬ 
ment. Those given to the President and the courts have been discussed; 
there remain to be treated the great grants made to Congress. 

While the President and courts have broad powers, Congress, the only 
branch chosen directly by the people, stands at the base of the pyramid. 
The President can initiate, suggest, and recommend; the courts can inter¬ 
pret narrowly or broadly; but both must look to Congress for enabling 
legislation and funds. Upon Congress rests the primary responsibility 
for establishing and controlling the entire government as well as for trans¬ 
lating the popular will into law. The powers given to Congress are funda¬ 
mental; they constitute the heart of the Federal government. 

GENERAL ASPECTS 

Nonlegislative Powers. —In addition to making laws, Congress performs 
several other important tasks. A distinction is made, therefore, between 
legislative powers upon which general laws are based, and nonlegislative 
powers from which Congress gets authority for its other functions. Non¬ 
legislative powers may be classified as (1) constituent, (2) electoral, (3) 
executive, (4) directory and supervisory, (5) inquisitorial, and (6) judicial. 

Constituent are those that relate to changing the Constitution, including 
authority to propose amendments either by the concurrence of two-thirds 
of both houses, or by calling a convention for the purpose when petitioned 
to do so by two-thirds of the states. Herein is also included authority 
to decide what method of ratification shall be followed by the states and 
whether a time limit shall accompany the amendment. 

Electoral are those relating to the election of President and Vice-Presi¬ 
dent. The electoral votes must be counted in the presence of both houses, 
and in the event of a tie or lack of a majority, election of the President de¬ 
volves upon the House and that of the Vice-President upon the Senate. 
Moreover, Congress must provide for settling disputes if certain electoral 
votes are contested and also provide a method of choosing the President and 
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Vice-President upon the death or disqualification of both of these officers 
either before or after their inauguration. 

Executive powers are those used when performing functions that are 
essentially executive in character. The appointment of officers is gener¬ 
ally an executive prerogative; thus, when the House and Senate appoint 
their own officers and committees it may properly be said that they are 
exercising executive powers. The same is true when the Senate confirms 
presidential appointees and gives advice and consent to the ratification of 
treaties. 

Closely related are powers which for convenience are called directory 
and supervisory . Although the President is usually thought to be the 
chief administrator, Congress exercises considerable control and super¬ 
vision over the administrative branch. It is Congress that decides whether 
there is to be a department, commission, board, or other agency. After 
creating them, Congress may expand the agencies, consolidate them, or 
abolish them altogether. Congress defines their powers and duties, ap¬ 
propriates all funds without which they cannot operate, authorizes the 
employment of personnel, and subjects them to periodic investigation and 
review. Indeed, work of this kind absorbs far more of the energy and time 
of Congress than any other. 

Direction and review go on constantly. They may result from com¬ 
plaints received by congressmen from constituents back home, from news¬ 
paper articles and editorials, from a congressman’s own experience and 
thinking, or from mere rumor. Inquiry takes a variety of forms. Almost 
all agencies are required to make annual reports to Congress. Irregu¬ 
larities may be discovered and disclosed by the Bureau of the Budget or 
General Accounting Office. Congressmen often write to administrators 
for information and explanations or they may call upon them personally. 
Agencies may be excoriated in Congressional debate, or special investi¬ 
gations may be undertaken by congressional committees. Senatorial 
confirmation of an appointment or approval of a treaty may occasion 
widespread inquiry. Normally, the most thorough review occurs when 
representatives of the various agencies appear before committees to defend 
budgetary estimates for the following year. 

Administrators often complain that they are unduly hampered and 
harassed by congressmen. Not infrequently an administrative agency 
charged with carrying out a controversial program is required to defend 
itself before a dozen or more different committees. Congressmen fre¬ 
quently speak and vote from personal prejudice and whimsy; laws may be 
drafted with so much rigid detail as to hamper effective administration; 
appropriations may be inadequate; or congressmen may insist that ap¬ 
pointments be made from among persons whose names they suggest. 
There is substance to these criticisms. The reorganization of congressional 
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procedure discussed in a previous chapter 1 would eliminate some of them, 
but in the end a government with powers separated can function properly 
only if there is considerable self-restraint on the part of each of the branches. 

Inquisitorial is a term used to describe congressional authority to con¬ 
duct investigations. 2 These may be conducted by the House and Senate 
as a body or, as is commonly the case, by standing or special committees. 
The Senate, because it is smaller in size and its members have longer terms, 
has conducted by far the largest number of investigations. The power to 
make investigations may be, and frequently is, delegated to permanent 
departments, commissions, and legislative courts, or to commissions com¬ 
posed of individuals who have no official connection with the government. 
Congress itself, or its instrumentalities, may issue subpoenas to summon 
witnesses and compel the production of books and papers. Warrants of 
arrest may also be issued. Failure to obey congressional writs and orders 
may be punished by Congress itself. Contemptuous conduct arises 
most frequently from refusal of witnesses to appear and give testimony 
before congressional committees. Instead of meting out punishment 
directly for conduct of this sort, Congress has made the offense a misde¬ 
meanor punishable by the courts in the usual manner. 

Judicial powers are those that enable Congress to pass judgment upon 
certain parties. Each house of Congress is the sole judge of the quali¬ 
fications of its own members and each house can expel its members pro¬ 
vided two-thirds of them agree. Impeachment and contempt proceedings 
are also judicial in nature. 3 

Legislative Powers of Congress. —Legislative powers may be classified 
into six groups: (1) delegated, (2) implied, (3) inherent, (4) concurrent, 
(5) prohibited, and (6) reserved. Since these have been commented upon 
earlier 4 they will be dealt with briefly here. 

Delegated powers are those specifically enumerated in the Constitution, 
most of them in Article I, Section 8. These have been given by the sover¬ 
eign people to the central government at Washington. Implied powers 
are those that may reasonably be deduced from delegated powers, or, to 
use the language of the Constitution, those that are “necessary and proper” 
for carrying delegated powers into execution. The fact that the Federal 
government has implied powers does not mean that anything can be done 
that may seem necessary and proper. If that were true, the system would 
be unitary rather than federal. Rather, implications can be made only 

1 Chap. 13. 

2 For an excellent review of the subject of congressional investigation see M. Nelson 
McGeary, The Development of Congressional Investigative Power (New York: Columbia 
University Press, 1940). 

* The impeachment process is fully explained on p. 278. 

4 Pp. 357-358. 
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from some specifically delegated power. In the field of international rela¬ 
tions the Federal government has powers that are said to be inherent , t.e., 
powers that arise from the fact that the United States is a sovereign state 
and because of that may do what other national states may do. 

Reserved powers are those that have not been delegated to the Federal 
government. Some are retained by the states while certain ones that 
states have been prohibited from exercising have been reserved to the 
people. Powers that may be exercised by both the national and state 
governments are known as concurrent . The term also refers to powers, 
like bankruptcy, which may be exercised by the states until such time as 
Congress decides to assert its authority. Some powers, referred to as 
prohibited , are denied to both the Federal and state governments, others to 
the Federal only, while still others only to the states. 

Some Powers Mandatory, Others Permissive. —Although Congress 
possesses broad powers, the Constitution, for the most part, leaves Congress 
free to use them at its discretion. Only a few are made mandatory: 
Congress is obliged to order a census every 10 years and reapportion seats 
in the House of Representatives after each census; Congress was required 
to create a Supreme Court and regulate its appellate jurisdiction; and 
Congress is expected to call a constitutional convention for the purpose of 
proposing amendments if petitioned to do so by two-thirds of the states. 
Interestingly enough, though these are mandatory, there is no way, either 
by appeal to the executive or the judiciary, by which Congress can legally 
be compelled to perform them. This was illustrated when after the 1920 
census Congress failed for 10 years to provide a means of reapportioning 
membership in the House of Representatives and no effective method was 
available to force earlier action. Except for the powers mentioned, all 
others are permissive and may or may not be used as seems desirable. 

No Emergency Powers. —It cannot be emphasized too often that in 
dealing with domestic affairs the Federal government has only such powers 
as are granted to it by the Constitution. In periods of stress it has been 
claimed, sometimes by Congress but oftener by the President, that the 
national government is endowed with powers that are neither delegated 
nor implied but that arise from the fact that the government speaks for a 
sovereign nation. This is true only in the field of international relations. 
Iii the Legal Tender Cases, 1 the Supreme Court came near saying that 
inherent powers existed for dealing with internal domestic affairs but 
failed to do so and has since generally repudiated the idea. Later, 
during the First World War, Congress passed the Adamson Act tempo¬ 
rarily limiting hours and wages in order to avert a threatened strike 
on the part of railroad labor. A majority of the Supreme Court upheld 
the legislation as a reasonable exercise of the power to regulate interstate 

1 12 Wallace 467 (1871). 
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commerce) taking cognizance of the threatened emergency in doing so. 1 
About the same time, the Supreme Court upheld emergency rent legis¬ 
lation enacted under the police power in the District of Columbia and the 
state of New York. 2 

Recalling these precedents, President Roosevelt and Congress enacted 
sweeping legislation following 1933, arguing as partial justification for 
their constitutionality that emergency conditions demanded the steps 
taken. The Supreme Court acknowledged that extraordinary conditions 
might afford a reason for an extraordinary use of existing powers but 
insisted that critical circumstances could not enlarge the scope of consti¬ 
tutional authority. “ Emergency does not create power. Emergency 
does not increase granted power or diminish the restrictions imposed upon 
power granted or reserved,” said the court in 1934. 3 A year later a unani¬ 
mous court voided the NIRA, saying, among other things, “ extraordinary 
conditions do not create or enlarge constitutional powers.” 4 Thus, in 
emergencies Congress must rely upon some delegated power. If none can 
be found, the Constitution requires that the matter be left to the states 
or that an amendment be sought. 

No “Police Power” in Congress. —Unitary governments ordinarily have 
authority to take whatever steps are necessary to protect and preserve 
the health, safety, morals, and convenience of the people. This is com¬ 
monly referred to as the “police power.” In the United States this 
power is one reserved to the states; it is not possessed by the national gov¬ 
ernment, except within the District of Columbia and other territories. 
State and local governments undertake to regulate physicians and con¬ 
tagious diseases, to dispose of garbage and sewage, to provide hospitals 
and schools, to ensure pure food and water supply, and to do a host of 
other things simply because the welfare of the population demands them. 
The Federal government, however, may do such things only to the extent 
that they are reasonably required to regulate interstate and foreign com¬ 
merce properly, conduct a postal system, raise and support an army and 
navy, or exercise some other power delegated by the Constitution. 

Denied Power to Do Something Specifically Forbidden. —As noted 
above, the Constitution mentions certain things that Congress is for¬ 
bidden to do. The delegated powers may not, therefore, be exercised 
in such a manner as to do things expressly forbidden. Congress may not, 
for example, tax exports, pass ex post facto laws, grant titles of nobility, 
nor impair the liberties guaranteed by the Bill of Rights. 

1 Wilson v. New, 243 U.S. 332 (1917). 

2 Block v Hirsh, 256 U.S. 135 (1921); Marcus Brown v. Feldman, 256 U.S. 170 (1921); 
Levy Leasing Co. v. Siegel, 258 U.S. 242 (1922). 

s Home Building and Loan Association v. Blaisdell, 290 U.S. 398 (1934). 

4 Schechter v. United States, 295 U.S. 495 (1935). See also p. 382. 
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Powers to Be Clearly Granted* —As noted above, Congress has implied 
power, but it is frequently difficult to decide what is and what is not a 
“necessary and proper” use of a delegated power. Although permitting 
a liberal construction of the phrase, the courts insist that there must be 
some clear and direct relationship between a delegated power and the 
object sought by its exercise. The power to coin money and regulate 
its value justifies the creation of national banks; the power to coin money 
justifies the printing of paper notes; the power to regulate interstate com¬ 
merce justifies the fixing of passenger and freight rates for interstate 
carriers, and also the regulation of intrastate commerce that directly affects 
interstate commerce; the power to tax to promote the general welfare 
justifies the establishment of land-grant colleges, a retirement system for 
aged employees, and the subsidization of farmers. In these instances the 
courts have found a clear and direct relationship between some delegated 
power and the object or purpose of the enactments. But when Congress 
required railroads to establish a retirement system for superannuated 
employees, the court construed the act to be “an attempt for social ends” 
which had nothing to do with interstate commerce. 1 A revised measure 
based upon the taxing and spending powers was passed later and has been 
generally thought to be constitutional. Likewise, in the NIRA decision, 
the Supreme Court considered the burden upon interstate commerce caused 
by depressed local businesses so indirect as to be beyond the scope of the 
commerce power. 2 

Powers Not to Be Delegated to the Executive. —One of the fundamental 
principles of the Constitution is that the legislative, executive, and judicial 
branches are separate and independent of each other. 3 Many laws are 
passed embodying general principles and authorizing administrative 
officers to fill in details, but too much cannot be left to the administrators. 
Congress must clearly declare its will and establish primary standards. 
If this is not done but left to the executive, the courts will hold that Con¬ 
gress has illegally delegated powers granted solely to itself. The first 
case in which it was held that legislative powers had been delegated arose 
from a section of the NIRA. 4 * In that case the Supreme Court ruled that 
in authorizing the President to make regulations governing interstate 
shipments of “hot oil” 6 too much discretion had been allowed. Later, 
major portions of the NIRA were declared unconstitutional chiefly because 
Congress had allowed too much discretion to the President and code 
authorities. 

1 Railroad Retirement Board v. Alton R. Co., 295 U.S. S30 (1935). 

2 Schechter v. United States, 295 U.S. 495 (1935). 

* Above, p. 61. 

4 Panama Refining Company v. Ryan, 293 U.S. 388 (1935). 

6 That is, oil produced in excess of quotas established by state law. 
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Powers Not to Be Delegated by Congress to the States. —Likewise, 
powers granted to Congress cannot be delegated to the states. This 
means that Congress cannot authorize states to regulate interstate com¬ 
merce, coin money, declare war, or exercise any other power conferred 
exclusively upon it by the Constitution. When in 1918 Congress passed 
legislation providing that longshoremen injured during the course of 
employment were entitled to the rights and remedies of the state wherein 
the injury occurred, the Supreme Court held that Congress had transferred 
its authority to the states. 1 Thereupon, Congress reenacted the measure 
providing a uniform system of federally administered insurance for mari¬ 
time workers injured on board vessels. 2 Sometimes there is overlapping 
between state and federal jurisdiction, in which case a state might proceed 
to perform an act pursuant to a reserved power which Congress is also 
competent to do by a delegated power. This often happens. When it 
does, and the matter does not require uniform treatment throughout the 
country, the state law is allowed to stand until Congress acts, after which 
the state law must yield. 3 

Powers Not to Be Delegated by Congress to the People. —Many states 
have provisions that permit the use of the initiative and referendum. The 
initiative is a device whereby a law may be proposed by a petition circu¬ 
lated and signed by a predetermined number of qualified voters. The 
referendum permits laws to become effective upon the favorable vote of a 
certain number of voters. There is no provision in the Federal Constitu¬ 
tion for the use of these devices. All federal laws must originate in and 
be approved by Congress, 4 otherwise there would be an illegal delegation 
of powers. 

Congress Denied the Right to Usurp Powers Reserved to the States.— 

Just as the states may not invade the domain of Congress, so may Con¬ 
gress not usurp powers reserved to the states. Finding the demarcation 
line is extremely difficult, with the result that political and judicial opinion 
shifts from time to time. Thus, prior to 1937 the Supreme Court was 
inclined to halt federal power in favor of state. While this temper lasted, 
federal laws were declared unconstitutional which taxed the salaries 
of state judges and state instrumentalities, regulated the employment 
of children, induced farmers to contract to curtail production, regulated 
manufacturing, mining, and local businesses, and permitted local govern¬ 
ments to reorganize their indebtedness under federal laws. More re¬ 
cently, however, most of these decisions have been reversed. Even so, 
it is clear that there are still areas where the Federal government may 

1 Knickerbocker Ice Co. v . Stewart, 253 U.S. 149 (1920). 

* See p. 773. 

3 For a fuller discussion see p. 392. 

4 They can be suggested, of course, by the President or anyone else. See also p. 270. 
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not trespass. It is certain, for example, that state powers would be 
usurped if Congress were to regulate commerce that is very local and 
isolated, or to tax with intent to burden or destroy state and local govern¬ 
ments and their activities. 

Congress Required to Respect Spheres of Other Branches. —Just as all 
legislative powers belong to Congress, the executive power is given solely 
to the President and the judicial power entirely to the courts. Congress 
is precluded, therefore, from usurping executive and judicial powers. 
A few instances have arisen from which illustrations may be drawn. In 
1876 Congress provided that postmasters could be removed by the Presi¬ 
dent only with the concurrence of the Senate, President Wilson resisted 
the statute, contending that the power of removal belonged to the executive. 
The Supreme Court agreed with the President, saying that the statute 
was an unwarranted infringement of the executive power. 1 Likewise 
with the courts. An example occurred when in 1792 Congress directed 
federal circuit judges to investigate claims and report their findings to 
the War Department for final action. The courts objected and in Hay- 
burn's Case 2 ruled that the legislature had imposed a nonjudicial duty 
upon them inasmuch as executive officials were permitted to review and 
possibly modify or reverse decisions made by the judges. 

TAXATION AND FISCAL POWERS 

The Tax Clause. —The most serious weakness of the Articles of Confed¬ 
eration was that Congress could assess the states but lacked authority 
to lay and collect taxes directly from the people. In view of this, it is 
not surprising that authority to tax stands first on the list of powers dele¬ 
gated to Congress. The first paragraph of Article I, Section 8, provides: 

The Congress shall have Power to Lay and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for the common Defence and general 
Welfare of the United States; but all Duties, Imposts and Excises shall be uniform 
throughout the United States. 

This brief clause, pregnant with meaning itself, but more so when read 
with the knowledge that Congress has power to do whatever is necessary and 
proper to carry it into effect, is authority for nearly ail federal taxation. 

Four Types of Levies. —Note that Congress may lay and collect levies 
of four types: (1) taxes, (2) duties, (3) imposts, and (4) excises. A tax 
is an exaction for the support of government. The word “taxes,” as used 
in the tax clause, refers to direct taxes and was probably intended to in¬ 
clude only property and capitation (poll) taxes, although in 1895 the 
Supreme Court ruled that a tax on income from property was also a direct 

1 Myers v. United States, 272 U.S. 52 (1926). See also p. 318. 

* 2 Dallas 409 (1792). 
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tax. 1 Direct taxes (other than income) have been levied only five times 
since 1789, the last to help finance the Civil War. If income taxes are 
excluded, no federal revenues are today collected from direct taxes. 
“Duties,” “imposts,” and “excises,” include all indirect taxes. “Duties” 
and “imposts” are nearly synonymous terms referring to tariffs. An 
“excise” is an internal tax generally imposed upon manufactures but some¬ 
times upon consumption and retail sales. In 1949, income taxes accounted 
for the largest amount of federal revenue, then followed excises, taxes, and 
tariffs (duties and imposts), in the order mentioned. 2 

Controversy over Income Taxes. —As noted elsewhere,* the Constitution 
requires that all direct taxes be apportioned among the states on the basis 
of population. Toward the end of the last century the question arose as to 
whether a tax upon incomes was a direct or indirect tax. If direct, then 
income taxes must be apportioned among the states on the basis of popu¬ 
lation; if indirect, the Constitution would be satisfied if taxes were gradu¬ 
ated but uniform within all classifications throughout the country. The 
controversy arose from a graduated federal income-tax law enacted in 
1894 that did not provide for apportionment among the states. One 
Pollock, a stockholder in the Farmers Loan and Trust Company of New 
York, brought suit to enjoin his company from paying the tax upon its 
income derived from real-estate, state, and local government bonds. The 
Supreme Court had considerable difficulty in reaching a decision. A 
similar law, enacted in 1861 but which had expired in 1872, had been 
upheld by a unanimous court, 4 but in the cases at hand 5 the Supreme 
Court ruled that taxes upon incomes were direct, hence unconstitutional, 
because they were not apportioned among the states. 

These decisions precluded the enactment of future income-tax legis¬ 
lation inasmuch as administration would be difficult if apportionment were 
undertaken and, what was worse, it would be impossible to devise a tax 
schedule that would fall upon people in proportion to their ability to pay. 
Though from an economic point of view the Court was undoubtedly cor¬ 
rect in saying that a tax on income was a direct tax, 8 there could be no 

1 See also p. 44. 

a For the amounts, see p. 506. 

* P. 44. 

4 Springer v. United States, 102 U.S. 686 (1881). 

* Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 429 (1895), 158 U.S. 601 (1895). 

6 Economists generally agree that a tax upon incomes is a direct tax in the sense that 

it cannot readily be passed on to someone other than the person from whom collection 
is made. But the courts had previously held that not only income taxes but certain 
others which economists agree are direct were indirect within the meaning of the Con¬ 
stitution. For example, the Supreme Court had held federal taxes on carriages, on 
corporations’ earnings, and inheritances to be indirect, although most economists would 
classify them as direct. Edwin R. A. Seligman, The Income Tax (New York: Macmillan, 
1911), pp. 533-534. 
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doubt that their decision was a clear reversal of previous precedents. The 
Court's decisions were the subject of much controversy and have been 
roundly condemned by many. 1 The decisions stood, nevertheless, al¬ 
though rendered insignificant by adoption of the Sixteenth Amendment. 

The Income-tax Amendment. —Years of agitation, particularly in the 
West and South, led to the adoption of the Sixteenth Amendment in 1913. 
It reads: 

The Congress shall have power to lay and collect taxes on incomes, from what¬ 
ever source derived, without apportionment among the several States, and with¬ 
out regard to any census or enumeration. 

Note that the amendment does not settle the argument of whether a tax 
upon incomes is direct or indirect. It merely obviates the necessity of 
apportionment. 

Shortly after the adoption of the income-tax amendment a dispute arose 
over what the words “from whatever source derived” were intended to 
mean. Some argued that the phrase was not intended to enlarge the list of 
what might be taxed but merely to reverse the Pollock decisions rendering it 
unnecessary to apportion income taxes. Others interpreted the phrase 
literally saying “from whatever source derived” meant just that. If this 
opinion prevailed, there would be no doubt but that Congress could tax 
incomes of state employees, or income derived from federal, state, and 
local bonds. The argument was temporarily settled in 1916 when the 
Supreme Court restricted the amendment to its narrowest construction. 2 
The decision was reaffirmed in 1928 when the Court held that Congress was 
forbidden to tax interest on state and local government bonds even in an in¬ 
direct way. 3 However, in 1938, the Supreme Court endorsed federal 
taxation of income paid employees by state governments 4 and by doing so 
created the distinct impression of favoring the broader, more literal inter¬ 
pretation of the Sixteenth Amendment. If this impression is correct, legal 
obstacles to federal taxation of income from state and local government 
securities have probably been removed. 

Purposes for Which Congress May Tax. —The primary purpose for 
which taxes should be levied is to obtain revenue, but Congress often has 
other purposes in mind. Tariff laws have always sought to protect Ameri¬ 
can industry as well as to raise revenue, and their constitutionality has never 

1 See especially, Edward S. Corwin, Court over Constitution (Princeton, N.J.: Prince¬ 
ton University Press, 1938), pp. 194-201; Charles E. Hughes, The Supreme Court of the 
United States (New York: Columbia University Press, 1928), p. 54; Charles Warren, 
The Supreme Court in United States History (Boston: Little, 3 vols., 1923), vol. Ill, 
pp. 421-422; and Seligman, op. cit . 

* Brushaber v. Union P. R. Co., 240 U.S. 1 (1916). 

* National Life Insurance Co. v. United States, 277 U.S. 508 (1928). 

4 See p. 371. 
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seriously been contested. In 1866 Congress levied a tax of 10 per cent on 
notes issued by state banks for the purpose of driving them out of exist¬ 
ence, and the measure was upheld. 1 In 1882 Congress imposed a head tax 
upon immigrants, the proceeds being earmarked for temporary care of the 
immigrants and not for the general support of government, and the Su¬ 
preme Court sustained the legislation. 2 In 1902 Congress imposed a tax 
of 10 cents a pound on colored oleomargarine in order to discourage its 
consumption in favor of butter, and the law was upheld. 3 In 1912 a tax 
of 2 cents a hundred was laid upon matches made with poisonous phos¬ 
phorus for the purpose of protecting workmen from the horrid occupa¬ 
tional disease known as “phossie jaw.” Although the law completely 
destroyed the white phosphorus industry, it was never challenged. Again, 
in 1914 and 1919 Congress required dealers in narcotics to pay a tax and 
submit to regulation, and the legislation was upheld. 4 

In all the above cases which reached the Supreme Court, the court re¬ 
fused to look behind the face of tax legislation into the motives that 
prompted its enactment. A halt was called, however, in 1922. In two 
cases coming before it in that year, the Court distinguished between a 
“true” tax intended to raise revenue and tax measures intended to penalize 
or regulate matters reserved for state control. In the first case, the 
Supreme Court had before it the child labor law of 1919. 5 That measure 
levied a tax of 10 per cent upon the net profits of all establishments employ¬ 
ing children in violation of standards set up in the act. The Drexel 
Furniture Company, doing business in North Carolina, permitted a boy 
under the age of fourteen years to work in its factory during the taxable 
year 1919. Whereupon Bailey, the United States collector of internal 
revenue, notified the company that it was obliged to pay 10 per cent of its 
net profits for the year, or $6,312.79. Upon appeal to the Supreme Court, 
the law was declared unconstitutional. The tax, the Court said, was not 
a true one but a penalty intended to regulate business, a matter reserved 
to the states. The second case 6 involved a federal law enacted in 1921 
intended to abolish dealings in futures upon the grain markets by imposing 
a tax of 20 cents a bushel upon all contracts for future delivery and sub¬ 
jecting boards of trade to detailed regulations. Hill, representing the 
Board of Trade of the City of Chicago, brought suit against Wallace, the 
Secretary of Agriculture, seeking to enjoin collection of the tax and en¬ 
forcement of the law. The Court declared the law unconstitutional, 

1 Veazie Bank v. Fenno, 8 Wallace 533 (1869). 

2 Head Money Cases, 112 U.S. 580 (1884). 

2 McCray t>. United States, 195 U.S. 27 (1904). 

4 United States v. Doremue, 249 U.S. 86 (1919). 

5 Bailey v. Drexel Furniture Company, 259 U.S. 20 (1922). See also p. 738. 

• Hill v . Wallace, 259 U.S. 44 (1922). 
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saying the tax was a penalty enacted to regulate a subject reserved to the 
states. 

The same reasoning has been followed since (at least until 1937), and 
may be illustrated by several decisions. The Revenue Act of 1926 im¬ 
posed a special excise tax of $1,000 upon retail liquor dealers who carried 
on business within a state contrary to state and local laws. Tested in 
1935, the Supreme Court held the exaction to be not a tax but a penalty 
for the violation of state laws, the effect of which was to usurp the police 
powers of the states. 1 A case arose in the following year from the first 
Guffey Coal Act wherein the bituminous coal industry was brought under 
federal control. The act levied a tax of 15 per cent upon all bituminous 
coal producers, 90 per cent of which was rebated to those who agreed to 
comply with a code established for the industry. This tax, the Court 
ruled, was not a true tax but a penalty designed to accomplish results 
beyond the reach of federal powers. 2 

A case decided in 1937 3 has raised some doubt about what the attitude 
of the Court may be in the future. The Court had before it the National 
Firearms Act of 1934, which in addition to requiring dealers in firearms to 
obtain an annual license of $200, required the payment of a tax of $200 on 
each transfer of sawed-off shotguns, other firearms capable of being con¬ 
cealed (except revolvers and pistols), machine guns, and mufflers or 
silencers for any firearms. Although expected to produce some revenue, 
the principal purpose of the legislation was probably the suppression of 
traffic in such weapons. Mr. Justice Stone stated: 

Every tax is in some measure regulatory. To some extent it interposes an 
economic impediment to the activity taxed as compared with others not taxed. 
But a tax is not any the less a tax because it has a regulatory effect . . . and it has 
long been established that an Act of Congress which on its face purports to be an 
exercise of the taxing power is not any the less so because the tax is burdensome 
or tends to restrict or suppress the thing taxed. 

Moreover, continued the learned justice: 

Inquiry into the hidden motives which may move Congress to exercise a power 
constitutionally conferred upon it is beyond the competency of the courts. . . . 

Here the annual tax of $200 is productive of some revenue. We are not free 
to speculate as to the motives which led Congress to impose it, or as to the extent 
to which it may operate to restrict the activities taxed. As it is not attended by 
an offensive regulation, and since it operates as a tax, it is within the national 
taxing power. 

1 United States v. Constantine, 296 U.S. 287 (1935). 

2 Carter v. Carter Coal Co., 298 U.S. 238 (1936). 

• Sonzinsky v. United States, 300 U.S. 506. 
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In other words, a tax may be a penalty and the courts are incompetent to 
inquire into the motives that led to its enactment. This comes close to 
returning to the position adhered to prior to 1922. What regulation the 
Court might consider “offensive” and what levy might not operate as a 
tax must await future decisions. 

Expressed Limitations upon the Tax Power. —The Constitution now 
specifically imposes one absolute prohibition upon the power to tax and 
three restrictions upon the manner in which taxes are to be levied. 

No Taxes upon Exports. —The single prohibition is that Congress may 
not place any tax or duty on articles “exported from any state.” This 
provision was added upon the insistence of Southern states who feared 
that their exports, particularly of cotton, might be discriminated against. 
“Exports” refers to goods shipped from any state to a foreign country and 
not to articles shipped from one state to another. A tax upon the pro¬ 
duction of articles even though applied to that portion which is intended 
for export is not considered an export tax. The provision would be vio¬ 
lated, however, if a tax were laid on articles in the process of exportation, 
or if bills of lading and insurance policies for articles being exported were 
taxed. 

Direct Taxes to Be Apportioned. —The first restriction is that direct 
taxes (other than income) must be laid in proportion to the population 
of each state. In levying direct taxes, Congress must first decide exactly 
how much money it wishes to raise and then allot to each state that pro¬ 
portion of this sum which the population of the state bears to the total 
population of the country. This provision makes administration clumsy 
and results in taxation that bears no relation to peoples’ ability to pay. 
Hence, the infrequent resort to direct taxes throughout our history. 1 

Indirect Taxes to Be Uniform. —A second restriction is that indirect 
taxes must be “uniform throughout the United States.” This does 
not mean that they must be the same for everything and everybody; 
it is geographic uniformity that is required. Congress is free to make 
classifications for the purpose of taxation, but once having done so, the 
tax cannot be more nor less for objects within the same class at any point 
within the United States. The tariff on men’s shoes, for example, may be 
higher than the tariff on women’s, but the rate on men’s cannot be less 
at the port of New Orleans than at New York. Employers of fewer than 
eight persons are exempt from paying a pay-roll tax to the Federal govern¬ 
ment from which to pay unemployed workmen, but all employers of eight 
or more must be taxed at the same rate whether they live in Maine or 
California. Large corporations may be required to pay at higher rates 
than smaller ones, but all of the same class and size must pay at the same 
rate whether they operate in Kansas or Ohio. Since only incorporated 

1 Above, p. 44. 
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territories—Hawaii and Alaska—are integral parts of the “United States” 
the uniformity clause also applies to them. 1 It does not apply, however, 
to unincorporated territories. This means that people or objects in such 
territories as Puerto Rico and Samoa might be taxed at rates either higher 
or lower than those charged within the forty-eight states, Hawaii, and 
Alaska. 

Taxes Not to Discriminate between Ports. —The third restriction is that 
Congress may not levy any tax that gives preference “to the ports of 
one state over those of another.” While federal levies must be uniform 
at all ports, Congress is not required to treat all ports alike in every respect. 
Congress has, for example, established ports of entry, erected lighthouses, 
improved rivers and harbors at some ports without doing the same for 
all. 

Implied Restrictions upon the Taxing Power.—In addition to the 
general limitations, expressed and implied, mentioned above, several 
others pertaining particularly to the use of the taxing power should be 
noticed. 

State and Federal Governments Not to Burden One Another. —In a federal 
system, especially where the power to tax is shared concurrently by the 
national government and states, one government is likely to tax the 
other either deliberately or otherwise. This happened early in our history 
when Maryland and several other states imposed taxes upon bank paper 
issued by the National Bank for the purpose of impeding the operations 
of the bank. This action led to the famous case of McCulloch v. Maryland 2 
w f herein the Supreme Court held that the Federal government, its agents 
and instrumentalities could not be taxed by the states saying that “the 
power to tax involves the power to destroy.” While observing that a 
federal tax upon the states would be more justifiable than a state tax upon 
the Federal government, the Court nevertheless pointed out that federal 
taxes that burdened the states would not be permitted. 

Following this doctrine of intergovernmental immunity, the Supreme 
Court held federal salaries immune from state taxation 3 and state salaries 
free from federal taxation. 4 Likewise, federal securities were declared 
free from state taxation, 5 and the securities of state and local governments, 
and the interest on them, immune from federal taxation. 6 Later the 
immunity was extended to cover sales of goods to the government. Thus, 
a state tax on the sale of gasoline to the Federal government was held 

1 See p. 574. 

* 4 Wheaton 316 (1819). 

3 Dobbins v. Commissioners of Erie County, 16 Peters 345 (1842). 

4 Collector v. Day, 11 Wallace 113 (1871). 

# Weston v. Charleston, 2 Peters 449 (1829). 

6 Mercantile Bank v. New York, 121 U.S. 138 (1887); Pollock v. Farmers' Loan and 
Trust Company, 158 U.S. 601 (1895). 
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invalid, 1 while a federal tax on the sale of motorcycles to a municipal 
police department was held void. 2 

The doctrine of intergovernmental immunity has always had its critics, 
but not until 1902 were any modifications made. In that year the Court 
distinguished between functions that were strictly governmental and others 
that were, commercial or proprietary in nature. The former were still 
immune from taxation but the latter were not. This meant that the 
national government might tax liquor monopolies, 8 the salaries of persons 
employed in the management of municipally owned railways and other 
utilities, 4 or the proceeds from the sale of athletic tickets by state uni¬ 
versities. 5 Whether the reverse would be true, i.e ., that states might tax 
federal instrumentalities engaged in proprietary operations, has never 
been judicially determined. In the case of the TVA the states have not 
attempted to tax its operations, but the Federal government has expressly 
authorized the Authority to pay the states in which its projects are located 
an amount equivalent to the taxes that would be collected from a similar 
private enterprise. 6 

Within recent years the courts have gone even further in breaking down 
the doctrine of intergovernmental immunities. The first significant break 
with the past occurred in 1938 when it was held that the salaries of officers 
of the Port of New York Authority were subject to federal taxation. 7 
The Supreme Court went still further a year later, holding that the states 
might tax the salaries of federal employees and the Federal government 
might tax the incomes of employees of state and local governments. 8 A 
tax on income, said the Court, is neither economically nor legally a tax 
upon the source. Hence, there is no basis for the assumption that a tax 
upon the salary of employees by one government is tantamount to an 
interference by one government with the other in the performance of its 
functions. 

As far as the Federal government is concerned, the test in the future is 
to be, apparently, whether its taxation imposes a burden so direct as to 
impede the operations of a state or local agency engaged in a strictly gov¬ 
ernmental function. The same is probably true for the states, although 
the Court made it clear that the states would not be permitted to tax 
federal employees or instrumentalities if Congress declares its intention 

1 Panhandle Oil Co. v. Mississippi, 277 C.S. 218 (1928). 

2 Indian Motocyclc Co. t>. United Suites, 283 U.S. 570 (1931). 

3 South Carolina v. United States, 199 U.S. 437 (1905). 

4 Metcalf and Eddy v. Mitchell 209, U.S. 514 (1920); Helvcring v. Power, 239 U.S. 
214 (1934). 

6 Allen 0 . Regents of University of Georgia, 304 U.S. 439 (1938). 

•Seep. 719. 

7 Helvering v . Gearhardt, 304 U.S. 405 (1938). 

8 Graves v. ex rel O'Keefe, 306 U.S. 400 (1939). 
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that they should be immune. Since these recent decisions, all state and 
local government employees have become subject to federal taxation 
while at least forty states have imposed taxes upon the incomes of federal 
employees living within their jurisdiction. 

Taxation of Judges' Salaries .—To ensure judicial independence, the 
Constitution provides that federal judges 1 shall be paid compensation 
which “shall not be diminished during their continuance in office.” From 
this provision controversy has arisen over whether judges might be required 
to pay taxes upon that portion of their income received from salaries. 
The issue of immunity from taxation first arose when Congress abolished 
fees charged by justices of peace in the District of Columbia. This was 
declared unconstitutional insofar as it applied to incumbent justices. 2 
Later, during the Civil War, Congress taxed salaries of federal judges and, 
although never judicially tested, the legislation was generally thought to 
be unconstitutional and the money was later refunded. In 1919 Congress 
enacted a revenue law which did not exempt judges’ salaries but when 
tested it was declared unconstitutional. 3 A later law imposed a tax upon 
the salaries of only those judges appointed subsequent to enactment of 
the legislation, but this, too, proved unacceptable. 4 In this instance the 
Supreme Court said that the Constitution imposed upon Congress the 
duty “definitely to declare what sum shall be received by each judge out 
of the public funds.” Less than this amounted to an unconstitutional 
threat to judicial independence. 

This doctrine prevailed until 1938 when it was overruled. 5 This case 
grew out of the revenue acts of 1932 and 1936, which taxed the salaries 
of judges appointed subsequently. A circuit judge named Woodrough, 
appointed in 1933, paid under protest a tax of more than $600 and then 
brought suit to recover the amount and prevent future collections. The 
district court, following precedents mentioned above, held the acts of 
Congress violative of the Constitution; but the Supreme Court by vote 
of seven to one 6 upheld the tax measures. The majority concluded that 
judicial independence was not threatened by subjecting judicial salaries to 
a general, nondiscriminatory tax. Rather, said the Court, “To subject 
them [judges] to a general tax is merely to recognize that judges are also 
citizens, and that their particular function in government does not generate 
an immunity from sharing with their fellow citizens the material burden 

1 And, incidentally, the President. What is said here about federal judges would 
probably apply to the President as well. 

2 United States v. More, 3 Cranch 159 (1805). 

* Evans v. Gore, 253 U.S. 245 (1920). 

4 Miles v. Graham, 268 U.S. 501 (1925). 

* O'Malley v. Woodrough, 307 U.S. 277 (1938). 

* One justice, McReynolds, did not participate. Justice Butler registered the sole 
dissent. 
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of the government whose Constitution and laws they are charged with ad¬ 
ministering.” Although the measures here in question applied only to 
judges appointed after passage of the tax laws, Congress later (in 1939) 
extended the law to those appointed prior to 1932. 

The Spending Power.—According to the tax clause quoted above, after 
revenue is raised it may be spent for three purposes: (1) to pay the debts, 
(2) to provide for the common defense, and (3) to provide for the general 
welfare. Since little controversy has arisen over expenditures for the first 
two, attention will be given to the third only. 

Money may be spent to provide for the “ general welfare.” The word 
“general” refers to that which^s designed to benefit a considerable number 
of people as contrasted with something which is local or private. But 
may Congress spend money for any and all “public” purposes? One 
school, led by James Madison, which interprets the Constitution narrowly, 
insists that Congress can spend money only to carry out the delegated 
powers mentioned in the Constitution. Others, led by Alexander Hamilton 
and Joseph Story, insist that the taxing-and-spending clause is complete 
in itself and not limited to the fulfillment of other enumerated powers. 
The latter interpretation would authorize Congress to tax and spend for 
any purpose as long as it provides for the general welfare. 

The Supreme Court had never met the issue squarely until 1935, when 
it affirmed the broader view. 1 Accordingly, the spending power is one of 
the most important and most frequently used by Congress. It is au¬ 
thority for expenditures for relief, public works, old-age insurance, unem¬ 
ployment compensation, soil conservation, most federal educational 
programs, and many other activities. In carrying out such measures as 
these the theory is that Congress has taxed to raise money to be spent to 
provide for the general welfare. 

Spending Clause Not a Grant of Plenary Power to Provide for the General 
Welfare .—Although the courts have interpreted the spending power 
broadly, they have not said that Congress possesses a broad, plenary 
authority to do whatever is necessary to provide for the general welfare. 
Recall the tax clause which says that “Congress shall have power to lay 
and collect taxes, duties, imposts and excises, to pay the debts, provide for 
the common defense and the general welfare of the United States.” Some 
historians 2 contend that a semicolon, rather than a comma, should appear 
between the word “excises,” and the phrase “to pay the debts.” With a 

1 United States v. Butler, 297 U.S. 1 (1936). Although affirming the broader view, 
this decision nevertheless found the Agricultural Adjustment Act unconstitutional. 
See p. 787. 

2 See especially, Charles A. Beard, Public Policy and the General Welfare (New York: 
Farrar, 1941), Chaps. 6 and 7; and Edward S. Corwin, The Twilight of the Supreme 
Court (New Haven: Yale University Press, 1934), pp. 152-154. See also Charles 
Warren, The Making of the Constitution (Boston: Little, 1937), pp. 464-479. 
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semicolon, the sentence would be divided into two parallel parts giving 
Congress not only the power to lay and collect taxes, but also the power to 
proceed to do whatever it deemed necessary to pay' the debts, provide for 
the common defense and the general welfare. Thus, Congress would 
possess a general police power. With a comma, the sentence means that 
taxes may be laid in order to pay the debts, provide for the common de¬ 
fense and the general welfare. So far as the history of the clause is con¬ 
cerned, the draft of the Constitution reported by the Committee on Style 
did contain a semicolon, but the semicolon was displaced by a comma in 
the final draft. Some contend that the copyist took unwarranted liberty 
with the document. Be that as it may, thp courts have always held that 
Congress does not have a general-welfare power. As matters stand, 
Congress has no separate power to provide for the general welfare but may 
spend money to obtain such ends. This accounts for the resort to tax¬ 
ation, subsidies to the state and local governments, and federal spending 
rather than to more direct methods of providing for the public welfare. 

Restrictions on the Spending Power.—The spending power is subject 
to two specific restrictions in addition to the general limitations discussed 
earlier in this chapter. An appropriation may not be made for “armies” 
for a period of longer than 2 years; 1 and no money may be spent unless 
appropriated by Congress. 


MONETARY POWERS 

The Borrowing Power.—If tax revenues are insufficient to meet current 
expenditures, governments, like individuals, may borrow to meet their 
obligations. Article I, Section 8, Clause 2, gives Congress authority “To 
borrow Money on the credit of the United States.” Congress may au¬ 
thorize the borrowing of money from any source, foreign or domestic, and 
up to any amount. The only collateral required, at least so far as the 
Constitution is concerned, is “the credit of the United States.” The 
power to borrow, together with the power to coin and regulate the value 
of money, implies authority to issue paper money and compel its accept¬ 
ance as legal tender. 2 The power also justifies the creation of national 
banks to buy and sell government bonds. 8 The Federal government may 
exempt its securities and the income derived from them from future 
federal taxes, although since 1939 it has not done so. States and local 
governments, as noted above, may not tax federal securities nor the 
income derived from them unless Congress gives its consent at the time 
securities are issued. When Congress borrows money, it pledges repay- 

1 Article I, Section 8, Clause 12. Appropriations may, however, be made for the 
Navy and other branches of the government for longer than 2 years. 

*See p. 376. 

3 See p. 517. 
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ment in currency the value of which Congress itself has power to determine. 
In this lies the danger that future circumstances might lead to debt repudi¬ 
ation through the expedient of changing the value of the dollar, in which 
case it would be difficult to find any legal remedy except for injured parties 
to plead that property had been taken without due process of law. 

The Power to Coin Money.—In order to provide money with a fixed 
and uniform standard of value throughout the country, Congress was 
authorized “To Coin money, regulate the Value thereof, and of foreign 
coin. . . ."* Congress authorized the first mint and laid the foundation 
of our monetary system in 1792. 

The words of the Constitution authorize Congress to “coin money " and 
during our early history this was thought to include authority to make 
either metallic coins or print paper notes. Proceeding upon this as¬ 
sumption, Congress authorized the First and Second National Banks (cre¬ 
ated in 1791 and 1816, respectively) to issue paper notes and their consti¬ 
tutionality was never questioned. During the Civil War, however, when 
Congress issued 450 million dollars' worth of treasury notes (“green¬ 
backs") and made them legal tender, the courts were called to pass upon 
their constitutionality. The decision was awaited with considerable 
anxiety inasmuch as it was bound to have a tremendous effect not only 
upon the credit of the national government but upon the banking and 
credit system of the country as well. The Court announced its decision 
in the famous case of Hepburn r. Griswold. 2 “Money" was defined to 
mean gold, copper, and silver coins; while coinage was defined as “the 
conversion of metal into money by governmental direction and authority 
... to mold into form a metallic substance of intrinsic value and stamp on 
it its legal value." Accordingly, said the Court, only metallic coins could 
be manufactured by the Federal government and made legal tender in 
payment of debts between private parties created before enactment of the 
law. The law was, therefore, unconstitutional; it exceeded the powers 
delegated to Congress, violated the spirit of the Constitution, and deprived 
creditors of property without due process of law. 

The decision in Hepburn r. Griswold was reached by a four-to-three 
vote, there being two vacancies. On the day the decision was announced, 
President Grant sent to the Senate the names of two men to fill the vacan¬ 
cies existing on the Court. Four days later, by a five-to-four vote, with 
the two new justices joining the three who had dissented in the previous 
case to make the majority, the Court voted to reconsider the issues in¬ 
volved. 3 Less than 15 months after the first decision, the Court reversed 

1 Article I, Section 8. 

*8 Wallace 603 (1870). 

•President Grant was accused of “packing” the Court, but the evidence seems to 
suggest that no understanding was reached between the President and the two new 
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itself, 1 this time saying that the power to issue paper notes in wartime and 
make it legal tender was implied from the power to coin money and fight 
a war. Authority to make paper money legal tender in time of peace was 
upheld 13 years later. 2 

The Power to Regulate the Value of Money.—Closely related to the 
coinage power is the authorization to regulate the value of domestic and 
foreign money in the United States. This enables Congress to establish 
and maintain a uniform monetary standard throughout the country and to 
raise or lower the value of money whenever it sees fit. Since money is 
the lifeblood of the economic system of the nation, the use of this power 
is certain to have a tremendous effect, for good or for ill, not only upon 
domestic affairs but international as well. The authorization enables 
Congress to determine whether the monetary system shall be based on a 
standard of gold, silver, or something else. It enables Congress to pre¬ 
scribe the relationship that shall exist between precious metals, as, for 
example, 15 grains of gold to 1 of silver, or as William J. Bryan advocated, 
16 to 1. The authorization also permits Congress to compel the surrender 
of money of a particular type, as it did gold and gold certificates in 1933. 
Moreover, Congress may abrogate gold clauses in private contracts 8 
although it may not abrogate promises to pay in gold or its equivalent 
contained in contracts between the national government and other parties. 4 
Finally, this power, along with the borrowing, taxing, and spending powers, 
is authority for the establishment and regulation of the banking and credit 
system of the nation. 

The Power to Punish Counterfeiting.—Article I, Section 8, also em¬ 
powers Congress “To provide for the Punishment of counterfeiting the 
Securities and current Coin of the United States.” The inclusion of this 
clause was probably unnecessary, since had it not been expressly granted it 
would have been implied from the power to coin money. The power is a 
concurrent one—the states as well as the national government may punish 
for counterfeiting, although most states leave detection and punishment 
to the Federal government. 


jurists to the effect that they would act as they subsequently did. The incident was 
unfortunate, nevertheless, and greatly diminished the prestige of the court. See Robert 
E. Cushman, Leading Constitutional Decisions (New York: Crofts, 7th ed., 1940), pp. 
222-223; Hughes, op. cit. f pp. 51-53; Warren, The Supreme Court in United States His¬ 
tory Vol. Ill, pp. 220-254. 

1 Legal Tender Cases, 12 Wallace 457 (1871). 

8 Julliard v. Greenman, 110 U.S. 421 (1884). 

8 Norman v. Baltimore and 0. R. Co., 294 U.S. 240 (1935). 

4 Perry v. United States, 294 U.S. 330 (1935). Although in this case it was said that 
Congress had exceeded its powers by abrogating gold clauses in its own obligation, the 
Court added that one must show actual loss or damage before being entitled to recovery. 




FEDERAL POWERS—GENERAL ASPECTS , TAXATION , MONETARY 377 


States Denied Authority over Money. —Besides granting Congress au¬ 
thority to coin money and regulate its value, the Constitution expressly for¬ 
bids the states to “coin Money; emit Bills of Credit; [and] make any Thing 
but gold and silver Coin a Tender in Payment of Debts. . . .” l Since 
states are forbidden to “coin money,” there are no state mints where coins 
are made. Several states have recently enacted sales taxes authorizing 
the issuance and circulation of tokens of various sorts with which to pay 
taxes when purchases are made. These, it was contended, were “ money” 
“ coined” by the states. The Supreme Court upheld their use, however, 
inasmuch as the tokens were not to pass currently as coins but were to be 
used only as evidence that tax was paid. 2 * 

The states are also forbidden to “emit” bills of credit. These refer to 
paper money issued on the credit of a state government with the intention 
that it will circulate as a common medium of exchange. Although state 
governments cannot themselves issue paper money, they may authorize 
state incorporated banks to do so. In this event the notes are issued on 
the credit of the banks and not on that of the state; hence, according to 
definition, they are not legally “bills of credit.” 8 Prior to the Civil War 
state banks issued bank notes in large amounts. Issued only upon the 
credit of the banks, their value was ofttimes uncertain; moreover, since 
the states lacked authority to make them legal tender, many people ob¬ 
jected to their use for that reason. In consequence, shortly after the Civil 
War Congress undertook to force them out of existence by imposing a tax 
of 10 per cent upon them at the time of issuance. When challenged in 
the courts, the measure was upheld as a constitutional exercise of the 
power to tax, coin money, and regulate the value. thereof. 4 The tax 
accomplished its purpose, with the result that state bank notes have been 
nonexistent for many years. 

The states are also forbidden to “make anything but gold and silver 
coin a tender in payment of debts.” When something is made legal 
tender, it must be accepted by creditors when offered in payment of debt. 
Since the only thing that the states can make legal tender is gold and 
silver coin, which must all be manufactured by the United States, the 
practical result is that Congress is solely responsible for the determination 
of what shall be legal tender. 

1 Article I, Section 10. 

2 Morrow v . Henneford, 182 Wash. 625 (1935). 

* There is a long list of cases dealing with this subject. They are cited in United 
States Senate, Constitution of the United States of America (annotated), Sen. Doc. 
232, 74th Cong., 2d Sees. (Washington: Government Printing Office, 1938), pp. 208- 
209. 

4 Veazie Bank v. Fenno, 8 Wallace 533, 552 (1889). See p. 367. 
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Chapter 18 

FEDERAL POWERS—INTERSTATE COMMERCE 1 

Here is a word [Commerce] reputable, imposing, elegant, even romantic. 

Walton H. Hamilton and Douglass Adair, The Power to Govern * 

One of the most serious defects of the Articles of Confederation was the 
inability of Congress to regulate interstate and foreign commerce. Each 
state erected tariff and other barriers to trade while foreign nations played 
one state off against another for their own commercial advantage. Even 
while the Constitutional Convention was sitting in Philadelphia, New 
Jersey passed a law taxing the lighthouse at Sandy Hook, owned by New 
York but situated on New Jersey land, in retaliation for the enactment of 
a law by New York imposing entrance and clearance fees for vessels leaving 
New York ports bound to Connecticut and New Jersey. 3 The situation 
had become well-nigh intolerable to the shippers, traders, financiers, and 
business classes generally, causing them to demand a central government 
capable of putting an end to commercial obstructions. Indeed, said Chief 
Justice Marshall, “It may be doubted whether any of the evils proceeding 
from the feebleness of the Federal Government [under the Articles] con¬ 
tributed more to that great revolution which introduced the present sys¬ 
tem, than the deep and general conviction that commerce ought to be 
regulated by Congress.” 4 Though this conviction was general, many in 
the Southern states were afraid Northern representatives in control of 
Congress might exploit a broad grant of power to regulate commerce to 
their own sectional advantage. This led to the commerce and slave-trade 
compromise discussed earlier. 6 

The Commerce Clause. —After conflicting views had been compromised, 
the convention approved the following clause without a dissenting voice: 
“Congress shall have power ... to regulate Commerce with foreign Nations, 
among the several States, and with the Indian Tribes.” 6 The word “regu¬ 
late” is one of the broadest that could have been used. It has been con¬ 
strued to grant authority not merely to direct the flow of commerce, but 

1 Because the ruleB governing foreign commerce and commerce with Indian tribes 
are similar to those pertaining to interstate commerce, they are not discussed separately 
in this chapter. 

2 (New York: Norton, 1937), p. 59. 

* Charles Warren, The Making of the Constitution (Boston: Little, 1937), p. 567. 

4 Brown v . Maryland, 12 Wheaton 419 (1827). 

6 See p. 44. 

* Article I, Section VIII, paragraph 3. 
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also to foster, protect, control, restrain, and even prohibit commerce in 
certain instances, as by forbidding the interstate transportation of impure 
food, drugs, products made by child labor, and women for immoral pur¬ 
poses. The word “ commerce ” was likewise chosen with care. Other 
words such as “business,” “industry,” “traffic,” or “trade” might have 
been used, but none of these fully revealed what was intended. 1 The 
authors of the Constitution desired a clause that would grant to the 
national government unquestioned authority to control all forms of inter¬ 
course affecting two or more states, foreign nations, and the Indian tribes, 
while at the same time leaving to the states authority over the multiplicity 
of affairs that concern only localities. 

Importance of the Commerce Power.—Next to the power to tax, the 
commerce clause has become one of the most important grants of authority 
contained in the Constitution. Turning to the United States Codc } 2 which 
contains the acts of Congress presently effective, one finds innumerable 
statutes based upon the commerce power. One discovers, for example, 
statutes enacting tariffs and embargoes; admitting and excluding immi¬ 
grants; regulating the marketing of agricultural products, the buying and 
selling of articles for export and shipment among the states, canals, rivers, 
harbors, ships at sea, railroads, airways, radio broadcasting, buses, trucks, 
bridges and ferries, pipe lines, transmission of electric energy, telephone, 
telegraph, monopolies, unfair trade practices; regulating the interstate 
transportation of foods and drugs, firearms, women for immoral purposes, 
stolen automobiles, kidnaped persons, intoxicating beverages; regulating 
minimum wages and maximum hours; guaranteeing the right of employees 
to join unions and bargain collectively, and a host of others. Indeed, the 
commerce power is authority for most of the distinctly regulatory activities 
of the Federal government. It, more than any other power, has been the 
means whereby the national government has assumed ever-increasing 
authority over matters affecting the daily lives of the American people. 

Distinction between Intrastate and Interstate Commerce.—Before the 
Civil War when society was predominantly rural and businesses were 
small, the line of demarcation between intrastate and interstate commerce 
could be drawn with comparative ease. Today the situation is different. 
The transformation from a simple agrarian society to a gigantic industrial 
nation has caused all economic activity to become commingled. As the 
ripples of a pool radiate to the farthest extremity, so every business trans¬ 
action may affect the economic life of the nation to some degree. Eco¬ 
nomically, then, no clear-cut division can be made between commerce that 
is interstate and that that is local. 

1 For an interesting discussion of the etymology of these words, see Hamilton and 
Adair, op. cit. f pp. 59-63, 112-121. 

* (Washington: Government Printing Office, 1941), Title 15. 
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Nevertheless, the Constitution requires that a distinction be made. 
While permitting a broad interpretation, the Supreme Court has recently 
said that federal authority may not be pushed to such an extent as to 
destroy the distinction that the commerce clause establishes between com¬ 
merce among the states and the internal concerns of the state. 1 Where 
the line shall be drawn cannot be determined in advance but must await 
specific situations. The review of cases which follows suggests that the 
pendulum has swung from a broad to a narrow construction and has now 
swung back to a broader interpretation than was hitherto imaginable. 
Chief Justice Waite spoke prophetically when he said the commerce 
power is “not confined to the instrumentalities . . . known or in use when 
the Constitution was adopted /’ but “keeps pace with the progress of the 
country” and adapts itself “to the new developments of time and circum¬ 
stances.” 2 

INTRASTATE COMMERCE 

Control over intrastate commerce is reserved to the states. In general, 
intrastate commerce embraces all intercourse within a single state that 
does not seriously affect intercourse with other states. Various words 
have been used to indicate when local matters become interstate. First 
the courts said the effect must be “close/' “substantial/’ or “material”; 
later “direct” as opposed to “indirect” and “remote,” but in recent years 
the use of such words has been discontinued. 3 Now the mechanical ap¬ 
plication of legal formulas is unfeasible; hence facts are allow r ed to speak 
for themselves in every instance that arises. Ordinarily the President 
and Congress must first decide w hen the effect is serious enough to concern 
other states, but their decisions must later be approved by the federal 
courts. 

The Original Package Doctrine.—As earh' as 1827 4 the Supreme Court 
evolved a formula which has helped determine w here interstate commerce 
starts and ends. According to that formula, known since as the “original 
package doctrine,” intrastate commerce ends and interstate commerce 
begins as soon as the original package has been delivered to and accepted 
by a carrier for shipment across one or more state lines or to a foreign 
country. Interstate commerce continues as long as the article shipped 
remains in the original package unopened, unused, or unsold. State 
jurisdiction begins when the original package is opened and the article 
becomes mingled in the general mass of property within the state. Thus, 
taxicabs, local buses, and streetcars carrying passengers (original pack- 

1 National Labor Relations Board v. Jones and Lauglilin Steel Corporation, 299 U.S. 
534 (1937). 

1 Pensacola Tel. Co. v . Western Union Tel. Co., 96 U.S. 1, 9 (1877). 

* Wickard t;. Filburn, 317 U.S. Ill (1942). 

4 Brown v. Maryland, 12 Wheaton 419 (1827). 
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ages) to a depot are not engaged in interstate commerce even though the 
passengers later journey to other states. Interstate commerce begins 
when the passengers board the train and ends when they leave the carrier 
and mingle with the crowds. Logs (original packages) stored on a river 
bank awaiting spring freshets to float them to another state are not inter¬ 
state commerce; but once floated, they become commerce and remain so 
until they are sold and delivered for processing. Logs frozen in a river 
while being floated from state to state are interstate commerce—although 
they have temporarily come to “rest,” they remain in the original packages 
and have not become mingled with the mass of state property. Before 
prohibition “dry” states were forbidden to seize or confiscate liquor shipped 
into their states until the original package was sold or opened. 1 This led 
to importations on consignment, C.O.D., and by other devices whereby 
someone from out of state retained ownership until the articles were safely 
delivered, thus making seizure next to impossible. A small laundry would 
not be engaged in interstate commerce, but if it shipped a few finished 
shirts across state lines, the shirts would become interstate commerce 
when presented for shipment and would remain so until they reached their 
destination and remained unopened. A paper package of cigarettes 3 
inches long and inches wide, containing ten cigarettes, is not an original 
package, but a pine box containing the same number of cigarettes may be 
the original package. Natural gas transported through pipe lines is an 
original package, but it may lose its interstate character by entering inter¬ 
mediate lines and the pipes of individual consumers. 

Local Businesses.—All businesses are local in the sense that they, or 
parts of them, are situated within one of the states. Some of them, like 
the peanut vender, the bakery, barbershop, and hardware store are prob¬ 
ably very small; others, like the Ford Motor Company, are very large; 
while still others range somewhere in between. In this field it is harder 
than in almost any other to draw the line between intra- and interstate 
commerce. Since the National Industrial Recovery Act, enacted in 1933, 
went further in regulating businesses, both large and small, than any law 
previously or subsequently enacted, reference to the case in which its 
constitutionality was considered may help to make a distinction. 

NIRA Unconstitutional .—Among other things, the NIRA authorized 
the formation of codes of fair competition, several hundred of which were 
put into effect. The groups that formed the codes wrote into them regu¬ 
lations governing wages, hours, fair trade practices, prices, etc. 2 Among 
the businesses affected were barbershops, local retail stores, small mines 
and factories, and many other businesses heretofore understood to be 
engaged in local commerce, hence not subject to federal control. After 

1 Leisy v. Hardin, 135 U.S. 100 (1890). 

2 For a fuller discussion see p. 659. 
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several months of operation the law was challenged by the Schechter 
Brothers, 1 who operated slaughterhouses in New York City for the pur¬ 
pose of killing poultry purchased from near-by New Jersey and Penn¬ 
sylvania and sold to retail poultry dealers and butchers within New York 
City, who, in turn, sold directly to consumers. Though nearly all the 
poultry handled by the Schechter Brothers originated outside the state of 
New York, they sold all of it within the state; hence there was no flow 
from one state through New York and thence into another. The Supreme 
Court was unanimous in saying that the Schechter Brothers, and infer- 
entially many others governed by the codes, were not engaged in interstate 
commerce. Their business, the Court said, had only an indirect effect 
upon interstate commerce, hence could not be regulated by Congress. 

Although, as will be seen, the Court has since greatly expanded the 
commerce clause, it still insists that local commerce must intimately affect 
interstate before coming under the jurisdiction of Congress. This means, 
therefore, that such businesses as locally owned restaurants, hotels, barber¬ 
shops, retail stores, bakeries, agricultural production (but not marketing), 
very small mines, factories, and utilities are generally still considered to be 
intrastate commerce. 

Size Not the Controlling Factor .—Size itself is not the controlling factor, 
however. Federal agencies may assert jurisdiction whenever an enter¬ 
prise produces, buys, or sells in appreciable quantities outside a single 
state, or where local businesses may have some intimate corporate or 
functional relationship with firms about whose interstate character there 
can be no doubt. Thus, a wheat farmer may be penalized for growing more 
than his quota even though the excess is fed to livestock on the farm on the 
theory that home consumption would ultimately disrupt marketing and 
price control. 2 Stockyards are subject to federal control because live¬ 
stock produced locally commence a “flow” which, after going through 
the hands of slaughterers, packers, wholesalers, and retaileis, ultimately 
reaches customers miles away. 3 Congress may regulate safety appliances 
on railway cars whether moving intrastate or interstate, because the cars 
might readily become commingled. 4 * The Interstate Commerce Commis¬ 
sion may fix rates for a railroad operating entirely within a state if it com¬ 
petes with an interstate carrier. 6 A labor dispute, minimum wages, hours, 
child labor, and working conditions in small subsidiaries of large corpora¬ 
tions could doubtless be subject to federal control. Enough illustrations 
have been given to make it clear that in every case the test is not size but 

1 Schechter Poultry Corp. t>. United States, 295 U.S. 495 (1935). 

2 Wickard t>. Filburn, 317 l T .S. Ill (1942). 

8 Stafford v. Wallace, 258 U.S. 495 (1922). 

4 Southern Railway Co. v . United States, 222 U.S. 20 (1911). 

6 The Shreveport Case, 234 U.S. 342 (1914). 
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the degree of relationship to commerce carried on among the states; or, 
as it was recently expressed by Chief Justice Stone: 14 It is the effect upon 
the interstate commerce or its regulation, regardless of the particular form 
which the competition may take, which is the test of federal power. ” l 

Amusements. —Millions of dollars are spent annually by the American 
people for amusements such as movies, vaudeville, theaters, athletic 
contests, circuses, carnivals, and the like. Like other businesses, many 
companies providing such entertainments have become big, offering per¬ 
formances in several states and transporting large quantities of materials 
and supplies in doing so. From these circumstances the question arose 
of whether amusements were subject to federal or state control. The 
question was considered at length by the Supreme Court in 1922. 2 In 
that case, the Federal Baseball Club, with headquarters at Baltimore, 
brought suit against the National League claiming that the latter had 
conspired to monopolize the baseball business, thus violating the Sherman 
Antitrust Act, a federal law. Overlooking the question of whether the 
National League had in fact conspired to monopolize, the court ruled that 
it did not come within the scope of the Sherman Act because its primary 
purpose was that of providing a local exhibition. The interstate trans¬ 
portation of players and supplies, while in themselves subject to con¬ 
gressional control, were in this instance merely incidental to the principal 
purpose of providing local entertainment. Thus, amusements are not 
interstate commerce. 

Congress can forbid the interstate shipment of objectionable films, and 
it may break up a monopoly in the sale and distribution of motion-picture 
films. 8 It could not, however, require that a pool hall, a movie, ball club, 
or circus obtain a license to perform locally; nor could it forbid immoral 
exhibitions; nor fix minimum wages and maximum hours and guarantee 
collective bargaining in businesses whose principal purpose is that of pro¬ 
viding amusement. Jurisdiction over matters such as these is reserved to 
the states. 

Fish and Game. —All the states have enacted laws designed to protect 
wild life, and no one has seriously contended that in doing so states were 
exceeding their authority. A number of states have, however, enacted 
laws discriminating against nonresidents and forbidding the shipment of 
fish and game outside the state. Pennsylvania, for example, charges non¬ 
residents over three times more for fishing licenses than residents and for¬ 
bids the taking or shipping of deer killed within the state beyond its borders. 
From laws such as these, cases have reached the courts in which it was 
alleged that the states were burdening interstate commerce. 

1 United States v. Wrightwood Dairy Co., 315 U.S. 110 (1941). 

* Federal Baseball Club of Baltimore v. National Baseball League, 259 U.S, 200 (1922). 

* Interstate Circuit v. United States, 306 U.S, 208 (1939). 
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The leading case is Geer v. Connecticut. 1 Connecticut had made it a 
crime for anyone to transport certain types of game killed within the state 
to places outside the state. A person named Geer was convicted of vio¬ 
lating the law and the matter ultimately reached the United States Supreme 
Court. The principal issue was whether forbidding the interstate trans¬ 
portation of game was a burden upon interstate commerce and hence a 
subject that only Congress could control. In an interesting opinion in 
which the Court went back to ancient Greece and Rome for illustrations, 
the Court upheld the Connecticut statute. Game is, said the Court, the 
common property of the people of a state. Since it is the people’s prop¬ 
erty, they retain complete control over its use. A state government, acting 
as the people’s trustee, cannot only regulate the circumstances under 
which hunting might be done but also prevent the interstate shipment of 
game killed within the state. The same reasoning applies to fish and 
fishing. 

The full import of this construction was shown when a short time after¬ 
wards Congress, asserting the commerce power, enacted legislation regu¬ 
lating the hunting of migratory birds. The measure was promptly 
challenged on the ground that Congress had invaded powers reserved to 
the states. The contention was upheld in the lower federal courts 2 and 
because it was thought that the decisions correctly reflected the attitude 
of the higher courts, appeal was never taken. In consequence of the 
above decisions, Congress cannot, under the commerce power, regulate 
the killing of fish and game even though they be migratory or swim in or 
upon navigable rivers and territorial waters. 

Power of Congress to Regulate Fish and Game by Treaty Power .—This does 
not mean that Congress is entirely powerless in the matter. Congress 
can, and has, forbidden the interstate shipment of game killed in violation 
of state laws and the legislation has been upheld. 3 Moreover, following 
the attempt at control by use of the commerce power, mentioned above, 
the Federal government concluded treaties with Canada and Mexico 
by which the signatories undertook to protect migratory birds. There¬ 
upon Congress enacted legislation similar to that which had been based 
upon the commerce power but declared unconstitutional. When chal¬ 
lenged by the state of Missouri, 4 the Supreme Court upheld federal control 
inasmuch as the legislation was based upon the treaty power—not the 
power to regulate interstate commerce. Today, then, Congress uses 
the interstate-commerce power to regulate the interstate shipment of fish 
and game, the treaty power to regulate migratory birds, but it leaves 

1 161 U.8. 519 (1896). 

* United States v. Shauver, 214 Fed. 154; United States v. McCullough, 221 Fed. 288. 

* Rupert v . United States, 181 Fed. 87 (1910). 

4 Missouri v . Holland, 252 U.S. 416 (1920). 
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to the states the regulation of fishing and the hunting of nonmigratory 
birds and animals within the forty-eight states. 1 

Professional Occupations. —A considerable number of people are pro¬ 
fessional workers such as doctors, dentists, lawyers, accountants, and 
architects. Because their activities are usually confined to the localities 
they serve, it has always been assumed that they were not engaged in 
interstate commerce. In recent years, however, professional groups, like 
most others, have formed associations for their mutual advantage and 
through these have in certain instances attained a high degree of control 
over the entire profession. This gives rise to the question of whether a 
professional service is a “trade” and if so when it becomes interstate com¬ 
merce. 

These issues have not been definitively settled by the courts. 2 There 
is reason to believe, however, that professional workers are engaged in 
trade or commerce. Normally their activities are sufficiently localized to 
be considered only intrastate in character, but it is not inconceivable that 
they would be considered within the purview of the interstate-commerce 
clause if they organize on a large scale and act collectively to promote 
their professional interests. 


INTERSTATE COMMERCE 

Definition of Interstate Commerce. —Because the term “interstate com¬ 
merce” is nowhere defined in the Constitution, its meaning must be sought 
elsewhere, especially in court decisions. The famous Steamboat Case 3 
was the first in which the Court had occasion to construe the power. The 
New York legislature had given Robert R. Livingston and Robert Full on 
an exclusive right to navigate steamboats on the waters of the stale. 
Ogden secured a license for steamboat navigation from Fulton and Liv¬ 
ingston. Gibbons, who had originally been a partner with Ogden but 
was now his rival, was operating steamboats between New York and New 
Jersey by authority of a license obtained from the Federal government. 
Ogden, wishing to eliminate his competitor, brought suit in the courts of 
New York and obtained a ruling enjoining Gibbons from further oper¬ 
ations. Whereupon, Gibbons appealed to the United States Supreme 
Court. In one of his most celebrated opinions, Chief Justice Marshall, 
speaking for the Court, ruled in favor of Gibbons. Navigation upon 
navigable rivers, said he, is interstate commerce. Congress had legislated 

1 See also p. 102. 

* Whether a doctor's profession is a “trade” within the meaning of the Sherman Act 
was recently raised in the case of the American Medical Association v. United States, 
317 U.S. 519 (1942), but the case was disposed of without deciding the point. The Su¬ 
preme Court did say, however, that a group health cooperative was a trade or business. 

3 Gibbons v. Ogden, 9 Wheaton 1 (1824). 
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with respect to such navigation; hence all state laws in conflict with federal 
must give way. The case was of the utmost importance at the time, 
eliminating as it did the merciless commercial rivalry between the states, 
but its future significance derives from the broad definition of commerce 
contained in the words: “ Commerce, undoubtedly, is traffic, but it is 
something more; it is intercourse. It describes the commercial intercourse 
between nations, and parts of nations, in all its branches, and is regulated 
by prescribing rules for carrying on that intercourse. ” 

Transportation. —Transportation of persons and goods across state lines 
is the clearest form of interstate and foreign commerce. The method of 
conveyance is immaterial, whether it be people walking, cattle leisurely 
grazing first in one state and then in another, or travel by ship, train, canoe, 
airplane, pipe line, motorcar, or bicycle, it is still interstate commerce. 
Even logs floated down a navigable stream are interstate commerce. 
Though a carrier begin and end its journey within a single state, it is, 
nevertheless, subject to federal control if it carries passengers or goods 
destined for points outside the state or if it competes substantially with 
interstate carriers. Though a vehicle begin its journey in one state, leave 
the state for a considerable distance en route, and return to the state of 
origin, it is engaged in interstate commerce. 

Communications. —At various times the contention has been put forth 
that only the interstate transportation of tangible things, like persons and 
property, constituted interstate commerce. But this idea was rejected 
long ago. Soon after their invention federal regulation of interstate 
transmission of messages by telephone and telegraph was upheld. 1 In 
the first case just cited, Mr. Justice Waite said: 

The powers thus granted are not confined to the instrumentalities of Commerce 
or the ]>ostal service known or in use when the Constitution was adopted, but 
they keep pace with the progress of the country, and adapt themselves to the new 
developments of time and circumstances. They extend from the horse with its 
rider to the stagecoach, from the sailing vessel to the steamboat, from the coach 
and the steamboat to the railroad, and from the railroad to the telegraph as these 
new agencies are successively brought into use to meet the demands of increasing 
population and wealth. 

More recently, regulation of radio broadcasting and the transmission of 
news by wire or wireless have been held to be within the scope of the com¬ 
merce power. 2 

1 One of the earliest cases involving telegraph was Pensacola Telegraph Co. v. West¬ 
ern Union Telegraph Co., 96 U.S. 1 (1878), while early cases involving telephone were 
Delaware and Atlantic Telegraph and Telephone Co. v. Delaware, 50 Fed. 677 (1892), 
and Muskegce Nat. Tel. Co. v. Hall, 118 Fed. 382 (1902). 

2 Fisher's Blend Station, Inc. v. State Tax Commission, 297 U.S. 650 (1936); Associ¬ 
ated Press v . National Labor Relations Board, 301 U.S. 103 (1937). 
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Buying and Selling. —Buying and selling of goods intended for shipment 
or use in other states is interstate commerce. Accordingly, Congress has 
made illegal all sorts of contracts that monopolize interstate commerce; 
it has outlawed price discrimination between buyers; it has legalized con¬ 
tracts whereby manufacturers may force retailers to maintain resale prices 
of nationally advertised products; it has regulated the buying and selling 
of livestock, agricultural products, and stocks and bonds; and it has out¬ 
lawed unfair trade practices that may injure buyers and sellers. More¬ 
over, Congress has fixed the rates that sellers may charge and buyers pay 
for interstate carriers, electric power, natural gas, and bituminous coal. 
A corollary of this, as will be noted more fully elsewhere, is that states 
cannot impose burdens upon the buying and selling of interstate products. 
This explains why salesmen for out-of-state concerns, such as the Fuller 
Brush Company and the Real Silk Hosiery Mills, who merely take and 
subsequently deliver orders, cannot be compelled to pay local license fees 
for doing business within a state. 

Production and Commerce.—Transportation, buying and selling, and 
transmission of electricity or messages imply movement or conveyance from 
somewhere within one state into another. But what of the actual manu¬ 
facture of a product or its extraction from the earth? Because it is ulti¬ 
mately bought and sold or transported across state lines, is its production 
a part of interstate commerce? The question became important toward 
the end of the last century when businesses were rapidly becoming national 
in size. 

The Old Doctrine .—A leading case was that of United States v. E. C. 
Knight. 1 The American Sugar Refining Company had acquired control 
of 98 per cent of all sugar refining in the United States. Suit was brought 
by the Department of Justice charging the company with monopolizing 
interstate commerce in violation of the Sherman Act. Acknowledging 
that the company was of enormous size and in control of virtually all sugar 
refining in the country, the Court nevertheless dismissed the suit saying 
that the company was not engaged in interstate commerce, hence was 
beyond the scope of federal regulation. The Court distinguished be¬ 
tween production and commerce, saying that the former involved merely 
a change in form while commerce involved change of place . The refining 
of sugar was antecedent to commerce but not a part of it. In other words, 
no matter how large a production unit became, its effect upon economic 
affairs in other states was so indirect and remote as to cause it to be beyond 
federal control under the commerce power. Subsequently, by similar rea¬ 
soning, Congress was prevented from regulating not only manufacturing 
but also the production of oil and natural gas, mining, quarrying, and the 
production of electric power. 

1 156 U.S. l (1895). 
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The Present Doctrine .—This doctrine was followed until 1937, since 
which time the courts have greatly expanded the scope of the commerce 
power. The entering wedge was driven in a case involving the constitu¬ 
tionality of the National Labor Relations Act. 1 The Jones and Laughlin 
Steel Corporation was accused of violating the act by discharging several 
employees in production units at its plant at Aliquippa, Pa., for union 
activities. The company admitted the charges but denied that the Federal 
government could do anything about it because the men were engaged in 
manufacture which was not interstate commerce. The company was the 
fourth largest producer of steel in the country. Though incorporated under 
the laws of Pennsylvania, it had nineteen subsidiaries which comprised an 
integrated empire. It owned or leased mines, ships, railroads, stores, mills, 
plants, factories, pipe lines, and refineries in several states and maintained 
sales offices in twenty cities and one in Canada. Approximately 75 per 
cent of its products were shipped out of Pennsylvania. 

Admitting that the dismissed men were engaged in production, the 
Supreme Court went on to say that the labor practices of the employer 
had such an immediate and direct effect upon interstate commerce as to 
come within the scope of federal power. Writing for the majority, Chief 
Justice Hughes observed: 

In view of respondent’s far-flung activities it is idle to say that the effect would 
be indirect or remote. It is obvious that it would be immediate and might be 
catastrophic. . . . When industries organize themselves on a national scale, 
making their relation to interstate commerce the dominant factor in their activi¬ 
ties, how can it be maintained that their industrial labor relations constitute a 
forbidden field into which Congress may not enter when it is necessary to protect 
interstate commerce from paralyzing consequences of industrial war? 

This meant that manufacturing, or any other form of productive enter¬ 
prise, was interstate commerce if organized on a national scale and carried 
on in two or more states. This is a wide departure from the doctrine 
enunciated in the Knight case and subsequently followed. 

Possible Reasons for the Reversal .—This decision came as a great sur¬ 
prise. Only 11 months before, the Court, comprised of the same nine 
justices, had declared the Guffey Coal Act unconstitutional, saying, among 
other things, that mining was not interstate commerce. 2 Many 3 confidently 
expected the Court to follow the same reasoning when the National Labor 
Relations Act came before it. 

1 National Labor Relations Board v. Jones and Laughlin Steel Corporation, 301 U.S. 
1 (1937). 

* Carter v. Carter Coal Co., 298 U.S. 238 (1930). 

* Including an American Liberty League committee of fifty-eight prominent lawyers 
who publicly announced that in their view the National Labor Relations Act was un- 
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The decision was five to four with Chief Justice Hughes and Mr. Justice 
Roberts joining the “liberals” to uphold the constitutionality of the act. 1 
What caused these two justices to accept the broader view must be left to 
conjecture. Undoubtedly the scope of the organization and operations 
of the steel company made a deep impression. It was also widely sus¬ 
pected that the reelection of President Roosevelt by large majorities in 
1936, the President’s attack upon the courts made in February—two 
months before the Jones and Laughlin decision 2 —together with the inter¬ 
ruption of national commerce during the winter of 1936-1937 by large-scale 
strikes had something to do with the decision of the Court. Whatever 
may have been the reason, the Court has since consistently held that the 
productive stage of something affecting other states or foreign nations may 
be regulated under the commerce power. 

Recent Trends .—Since the historic reversal of 1937 the commerce power 
has been applied to productive activities of various sorts. Though agri¬ 
cultural production itself remains local, considerable federal restraint has 
been approved through control of quantities that may be marketed. 3 In 
1939 federal legislation fixing prices for bituminous coal was approved. 4 
In the following year the Court upheld federal regulation of wages, hours, 
child labor, and working conditions for businesses engaged in the manu¬ 
facture of lumber products 5 and incidentally mines and other types of 
enterprises considered beyond the reach of federal power prior to 1937. 
During the same year, comprehensive federal regulation of natural gas 
companies was approved, 6 and still more recently long-standing decisions 
have been overruled, bringing insurance within the scope of the commerce 
clause. Though the trend has been in the direction of applying the com¬ 
merce power broadly, there is still a huge volume of economic activities 
that remain intrastate. 

Insurance. —Although the insurance business had assumed gigantic 
proportions, until 1944 it was considered intrastate in character. This 
classification went back to Paul v. Virginia. 7 In that case, one named 
Paul, an agent for a New York insurance company, entered into a con- 


constitution&l. The opinion of the committee did much to encourage employers to 
ignore the act, thus helping to precipitate a crisis in industrial relations. For the opinion 
of the committee, see The New York Times , Sept. 19, 1935. 

1 See also p. 347. 

*Cf. p.348. 

J Currin v . Wallace, 306 U.S. 1 (1939); Mulford v. Smith, 307 U.S. 38 (1938); Wickard 
v. Filbum, 317 U.S. Ill (1942). 

4 Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940). 

6 United States v. Darby Lumber Co., 312 U.S. 100 (1941). 

• Federal Power Commission v. National Gas Pipeline Co., 315 U.S. 590 (1941). See 
also Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591 (1943). 

7 8 Wallace 168 (1869). 
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tract with a person in Virginia for fire insurance. A Virginia statute re¬ 
quired that all insurance agents obtain licenses before selling in the state, 
but Paul, assuming himself to be engaged in interstate commerce and 
therefore beyond state control, proceeded to sell without complying with 
the Virginia statute. The case ultimately reached the Supreme Court, 
which ruled against Paul. An insurance contract, said the Court, was like 
any other personal contract. The policy was negotiated by a resident 
agent in Virginia and became binding when delivered by the insurance 
agent in Virginia. That the insurance company was located in New York, 
that the policy was sent to the home office for approval, that the funds 
would be handled and invested by the home office, and that benefits would 
be paid by an out-of-state corporation were all immaterial to the central 
fact that a purely personal and local contract had been entered into be¬ 
tween Paul and his client . 

This decision was followed for years afterward and reaffirmed as re¬ 
cently as 1935. 1 It accounts for the fact that insurance companies have 
been incorporated by the states and have been regulated exclusively by 
state commissions rather than federal. 

Insurance Now Commerce .—The Paul v. Virginia doctrine had many 
critics and became increasingly difficult to reconcile with the broadening 
interpretation of the commerce power. Finally, a closely divided Court 
upset its precedents. 2 An appeal by South-Eastern Underwriters Asso¬ 
ciation and its membership of nearly 200 private-stock fire-insurance 
companies, and 27 individuals convicted of violating the Sherman Anti¬ 
trust Act brought the case before the Supreme Court. In previous cases 
involving insurance brought before the Court the question had been one 
of whether state regulation was proper; this was the first time the consti¬ 
tutionality of federal regulation of insurance under the commerce clause 
was ever reviewed. Observing that the modern insurance business held 
a commanding position in the trade and commerce of the nation, with 
assets exceeding $37 billion, annual premium receipts over $6 billion, and 
a labor force of over half a million, the Courts said: “Perhaps no modern 
commercial enterprise directly affects so many persons in all walks of life 
as does the insurance business. Insurance touches the home, the family, 
and the occupation or the business of almost every person in the United 
States. ” Accordingly, it came within the purview of the commerce clause 
and the conviction was upheld. This decision had immediate and far- 
reaching consequences, causing Congress promptly to enact a measure 
reaffirming the status quo with respect to state regulation for a period 
extending until June 30, 1948. 3 In the meantime, insurance companies 

1 Metropolitan Casualty Insurance Co. v . Brownell, 294 U.S. 580 (1935). 

* United States v . South-Eastern Underwriters Association et al., 322 U.S. 533 (1944). 

* United States Code , Annotated , Title 15, Secs. 1011-1012. 
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have been adjusting their affairs to avoid future prosecutions for violat¬ 
ing federal laws and also in anticipation of possible comprehensive federal 
regulation. 

States Not to Burden Interstate Commerce. —Because of the close 
relationship between national and local commerce, the states may impose, 
and have imposed, many regulations upon businesses engaged in interstate 
commerce. From a welter of decisions three conclusions emerge: First, if 
Congress has already legislated on the subject, the states may not enact 
conflicting measures. Second, if Congress has not acted, silence does 
not authorize states to intervene where the subject requires uniform 
national control. Third, if Congress has not acted and the subject does 
not require national uniform control, the states may regulate provided 
their laws are reasonable and do not discriminate against commerce that 
is interstate. 

Illustrations of Invalid State Laws .—In the early days of the republic, 
Congress legislated permitting vessels with federal licenses to operate on 
navigable waters. Later, the state of New York granted monopoly rights 
to Robert Fulton to operate steamboats on waters within the state. This, 
the Court held, conflicted with federal law and was therefore invalid. 1 
Congress has required the enrollment and licensing of vessels; hence a 
state law requiring ships leaving a port within the state to file a statement 
at the office of the probate judge of the county setting forth the name of 
the vessel, name of the owners, etc., was an invalid interference with inter¬ 
state and foreign commerce. 2 

In the instances just mentioned, Congress had already acted. In the 
following, Congress had not legislated but the subject required uniform 
control; hence state laws were invalid. New York and other states im¬ 
posed taxes upon immigrants entering their ports, but when challenged, 
the Supreme Court held that immigration required uniform control; hence 
the state laws were unconstitutional. 3 Prior to 1886 the states imposed 
numerous regulations upon all railroads within their borders, but in the 
year mentioned the Court ruled that railroads that had become interstate 
required uniform control; hence state laws were invalid. 4 This forced 
Congress into action, which resulted in creation of the Interstate Commerce 
Commission. A similar situation arose around 1920 with respect to control 
of rates for interstate shipments of natural gas. Because uniformity was 
required, state laws were invalid. 5 

x Gibbons v. Ogden, 9 Wheaton 1 (1824). 

* Sinnot v. Davenport, 22 Howard 287 (1859). 

* Smith v. Turner (The Passenger Cases), 7 Howard 283 (1849). 

4 Wabash, St. L. & P. R. Co. v. Illinois, 118 U.S. 557 (1886). 

* Public Utility Commission v. Landon, 249 U.S. 236 (1919); Missouri v. Kansas 
Gas Co., 265 U.S. 298 (1923). 
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Most numerous of all cases are those where Congress has not acted but 
the states have passed laws discriminating against commerce of other 
states. Thus, during the depression California made it illegal to bring an 
indigent person into the state. Many states have tried to prevent the 
importation of oleomargarine by taxing it heavily. Minnesota went so 
far as to prohibit the sale of meat products that were not produced within 
100 miles of the place sold. A state law required trains to slow down or 
stop at all railroad crossings, thus seriously impeding their speed. Many 
states have tried to impose heavy license fees upon out-of-state salesmen. 
Southern states required interstate buses and trains to practice “Jim 
Crow” segregation in seating and bedding passengers. In all these in¬ 
stances, and many more, federal courts have held that interstate com¬ 
merce had been unduty burdened. 

Illustrations of Where States May Regulate .—As indicated above, states 
may enact local laws affecting interstate commerce where they do not 
conflict with federal enactments, the subject does not require uniform 
control, and the legislation is not unreasonable or unduly burdensome. 
Thus, in the interest of safety, states may prescribe rules governing rail¬ 
road crossings even to the extent of requiring an interstate railroad to 
eliminate one or more of them. States may penalize operation of freight 
trains that are manned by fewer than three brakemen, or a “full crew.” 
Limits may be placed upon the width and weight of trucks operating on 
state highways. Motion-picture films may be censored even though 
produced in other states. States may prohibit tobacco advertising on 
billboards and placards by resident and nonresident companies; and 
they may regulate the retail (but not wholesale) price of out-of-state 
products such as natural gas, electricity, and milk. 
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Chapter 19 

FEDERAL POWERS— 

FOREIGN RELATIONS AND WAR 

The war power if? the most dangerous one to a free government in the whole 
catalogue of powers. It usually is invoked in haste and excitement when 
calm legislative consideration of constitutional limitations is difficult. It is 
executed in a time of patriotic fervor that makes moderation unpopular, and 
is interpreted by judges under the influence of the same passions and prejudices. 

Justice Robert H. Jackson in 
Woods v. Cloyd W. Miller Co. 1 

FOREIGN RELATIONS 

In no field does the Federal government have greater powers than in the 
field of international relations. When dealing with domestic matters 
the Federal government is limited to the use of delegated powers, but in 
the international sphere it has others that are said to be inherent. That is 
to say, it derives others from the fact that the United States is a sovereign 
nation in a world of national states that are recognized by international 
law as being fully competent to deal with matters pertaining to their 
respective interests. While some have been inclined to deny the existence 
of inherent powers, all doubt about the matter was removed by a recent 
decision of the Supreme Court 2 upholding the constitutionality of a joint 
resolution of Congress that authorized the President to use discretion about 
applying an embargo upon the sale of arms and munitions to Bolivia and 
Paraguay, then at war in the Chaco. Commenting upon the differences 
between federal powers for dealing with domestic or internal affairs and 
those for handling foreign affairs, the Court said, “That there are differ¬ 
ences between them, and that these differences are fundamental, may not 
he doubted. ” The Court continued, saying: 

It results that the investment of the Federal government with the powers of 
external sovereignty did not depend upon the affirmative grants of the Consti¬ 
tution. The powers to declare and wage war, to conclude peace, to make treaties, 
to maintain diplomatic relations with other sovereignties, if they had never been 
mentioned in the Constitution, would have vested in the Federal government as 
necessary concomitants of nationality. ... As a member of the family of nations, 

1 333 U.S. 138 (1947). 

2 United States v. Curtiss-Wright Export Corporation, 299 U.S. 304 (1936). For a 
full discussion see Edward S. Corwin, The President , Office and Powers (New York: 
New York University Press, 1940), p. 202. 
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the right and power of the United States in that field are equal to the right and 
power of the other members of the international family. Otherwise, the United 
States is not completely sovereign. 

Federal Powers Exclusive. —Moreover, federal powers in this field are 
not shared concurrently with the states but are exclusive. The states 
are not recognized in international law and the Constitution forbids them 
to enter into “any treaty, alliance or confederation, ” or, without the con¬ 
sent of Congress, to enter into any agreement or compact with a foreign 
power. 1 These prohibitions give the Federal government an unquestioned 
monopoly over international relations. 

Conduct of Foreign Relations. —Responsibility for the conduct of foreign 
affairs is divided between the President, the Senate, and Congress as a 
whole. The President is authorized to “make treaties,” to “nominate . . . 
and . . . appoint Ambassadors, other public ministers and consuls,” and 
to “receive Ambassadors and other public ministers.” From these brief 
provisions the President has become the sole instrument of communication 
with foreign governments; he takes the initiative in formulating foreign 
policies; he negotiates treaties and agreements; he decides which govern¬ 
ments will be recognized, when diplomatic and consular relations with 
foreign governments will begin and terminate; and he chooses, directs, 
transfers, and recalls diplomats and consuls who represent the nation 
abroad. 2 The Senate approves treaties and confirms ambassadors, other 
public ministers, and consuls nominated by the President. Both the 
Senate and House influence the conduct of foreign relations by control of 
the purse, investigations and hearings, their ability to debate and enact 
general legislation governing the Department of State, the diplomatic and 
consular service, and international affairs generally. 

The Treaty Power. —The President makes treaties by and with the 
advice and consent of two-thirds of the Senate. 3 When properly made, 
treaties, like statutes, become part of the “Supreme Law of the Land.” 4 

The treaty power has been used to deal with a wide range of subjects. 
Some treaties have terminated wars. Others have acquired land, such as 
the Louisiana Territory from France, the Southwest Territory from Mexico, 
Alaska from Russia, and the Virgin Islands from Denmark. Others have 
secured protection, even special rights on certain occasions, for American 
citizens and nationals abroad. Others have provided for the exchange of 
consuls, extradition of fugitives, immigration, tariffs, military, naval, and 
air bases, rights upon the high seas and territorial waters, and a host of 

* Article I, Section 10. 

* See also pp. 524-525. 

* That is, two-thirds of those present, assuming the presence of a quorum—not two- 
thirds of the entire membership of the Senate. 

4 Article VI. 
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other matters. 1 In general, treaties may deal with any subject of mutual 
concern to one or more nations. When concluded, some treaties, like 
those terminating a war or the recognition of certain rights, become effective 
without implemental legislation. Others, like those calling for appropri¬ 
ations and special administrative agencies, can have no practical effect 
until implemented by congressional statute. The implied-power clause 
gives Congress all authority necessary for making treaties effective. 

Limits to the Treaty Power .—Treaties, like statutes, are subject to inter¬ 
pretation by the courts and can be declared unconstitutional, although to 
date none has been. In decisions involving treaties the Supreme Court 
has intimated that the treaty power extends to “all proper subjects of 
negotiation between this Government and those of other nations. ” 2 What 
would not be a “proper subject” has never been decided but can be imag¬ 
ined. A treaty, for example, by which the Federal government guaranteed 
all aliens the right to vote for state and local officers when state laws ex¬ 
cluded them from exercising the franchise would doubtless deal with an 
improper subject, because the Constitution leaves the determination of 
voting qualifications to the states. 

The Supreme Court has also intimated that provisions of treaties must 
be “consistent with our institutions” and “the distribution of powers be¬ 
tween the General and State Governments.” 3 Here, again, one can only 
guess at what the Court meant. Apparently, using these criteria, a treaty 
would be invalid if its effect were to alter any of the fundamental features 
of our political system—popular sovereignty, representative government, 
separation of powers, judicial review, etc.—discussed in another chapter; 4 
or if powers reserved to the states were subverted. 

Moreover, treaties must be made “under the Authority of the United 
States,” which means that they must be made by the President with the 
advice and consent of the Senate and not by anyone else. 

Finally, the national government cannot under the guise of a treaty do 
any of the things expressly forbidden by the Constitution. A treaty could 
not, for example, result in the diminution of equality of representation of 
a state in the Senate or in the imposition of tariffs on exports, both of 
which acts are expressly forbidden. 

Treaty Power Is Broader Than Delegated Legislative Powers. —Article VI 
contains the statement that “This Constitution, and the Laws of the 
United States which shall be made in Pursuance thereof; and all Treaties 
made, or which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land. ...” Note that laws, that is, 

1 For sources of published treaties see p. 538. 

* Holmes v. Jennison, 14 Peters 540, 569 (1840). 

» Ibid. 

4 Chap. 4. 
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acts of Congress, must be made in pursuance of the Constitution in order to 
be part of the supreme law; but treaties need be made only under the 
Authority of the United States . This raises the question of whether some¬ 
thing might be held unconstitutional if done under a delegated power but 
constitutional if done by treaty. Fortunately, for purposes of illustration, 
this very question has been considered by the courts. 

Missouri a. Holland .—In 1913 Congress enacted a law, basing it upon 
the commerce power, which forbade the killing of migratory birds except 
under strict regulation. The legislation was declared unconstitutional by 
the lower courts on the ground that migratory birds were property of the 
state, hence not interstate commerce. 1 Thereupon, in 1916, a treaty was 
entered into with Great Britain whereby both countries agreed to protect 
migratory birds. Two years later Congress passed a law forbidding the 
killing, capturing, or selling of birds protected by the treaty except in 
accordance with regulations set by the Secretary of Agriculture. Missouri 
brought suit against Holland, 2 a federal game warden, to restrain him 
from enforcing the law, contending that the measure was an unwarranted 
invasion of powers reserved to the states. Missouri lost. The treaty 
dealt with a proper subject, it was made under the authority of the United 
States, and the statute in question was a necessary and proper means of 
making the treaty effective. Accordingly, the Federal government may 
regulate some domestic matter in fulfillment of a treaty which it would be 
prevented from doing by a statute based upon an enumerated legislative 
power. 

Possibility for Treaty Power to Be Used to Regulate Local Affairs. —Follow¬ 
ing this decision, many urged that the Federal government make treaties 
pledging the abolition of child labor. This could be done, it was contended, 
by stipulating that the contracting parties would prevent the exportation 
or importation of each other's goods except where they were produced or 
handled by businesses that did not employ children. This, it was urged, 
was an appropriate subject for negotiation with other nations, the treaty 
would be enacted under authority of the United States, and it would violate 
no expressed prohibition in the Constitution. Though the argument is 
plausible, the step was never taken. That it was seriously proposed, how¬ 
ever, illustrates the potential scope of the treaty power. The doctrine, 
if carried to its logical conclusion, could be used to justify federal regu¬ 
lation of nearly all domestic matters. Indeed, if Congress could get other 
governments to cooperate to the extent of making a treaty, the distinction 
between delegated and reserved powers could be almost entirely obliterated. 

This question has assumed new importance since the United States has 
joined the United Nations. Article I, Section 3, of the UN Charter, for 

1 See p. 305. 

2 Missouri v. Holland, 252 U.S. 416 (1920). 



FEDERAL POWERS-FOREIGN RELATIONS AND WAR 


300 


example, pledges the United States, along with other members, to promote 
and encourage “. . . respect for human rights, and fundamental freedoms 
for all without distinction as to race, sex, language, or religion. . . .” 
Until now it has been supposed that Congress lacked delegated power to 
impose penalties upon private parties who show disrespect for human rights 
and fundamental freedoms. But since Congress has ratified the Charter, 
does not the logic of the Missouri v. Holland decision suggest that Congress 
can now implement it with legislation that otherwise would be considered 
beyond the scope of federal power? If Congress should enact a law imple¬ 
menting the Charter and the courts should follow the Missouri v. Holland 
precedent, it would be necessary to examine the other criteria mentioned 
above. Are human rights and freedoms “proper subjects” for treaty 
making? Are the treaty provisions “consistent with our institutions” and 
“the distribution of powers between the General and State Governments”? 
Do treaty provisions transgress expressly forbidden provisions of the 
Constitution? Of course, no one can foretell what the Supreme Court 
might say, but the decision would probably hinge on whether a majority 
of judges thought state-reserved powers had been impaired. Apprehen¬ 
sion over the probable attitude of the Court accounts in part for reluctance 
on the part of some senators to approve American adherence to such inter¬ 
national commitments as the Convention on the Prevention and Punish¬ 
ment of the Crime of Genocide, and the Universal Declaration of Human 
Rights. 

Treaties Not Superior to Statutes .—Treaties and statutes sometimes con¬ 
flict, in which case the question arises as to which is to be enforced. The 
question was considered by the Supreme Court in the Head Money Cases, 
decided in 1884. 1 There Congress had imposed on vessel owners a tax of 
50 cents for each alien passenger brought into the United States from for¬ 
eign ports. Since this conflicted with certain treaties previously entered 
into, the courts were urged to declare the statute ineffective. The Supreme 
Court refused to do so, however, with the result that treaties are not 
superior to statutes; but if they conflict, the one last enacted will be en¬ 
forced. This, it will be recognized, places pow r er in the hands of Congress 
to repudiate a solemn treaty whenever sufficient votes can be mustered. 
This has, in fact, happened on a few occasions with embarrassing results. 

International Executive Agreements. —Arrangements with other nations 
are often made by executive agreements rather than by treaties. Indeed, 
since 1900 executive agreements have been used more frequently than 
treaties. 2 They differ from treaties only in that they do not require sen- 

1 112 U.S. 580. 

* The following table shows the number of recent treaties and executive agreements, 
tabulated according to year of publication. The table to 1945 was prepared by John 
Bassett Moore and printed in on article by Edwin Borchard entitled “The Proposed 



400 


THE AMERICAN FEDERAL GOVERNMENT 


atonal approval. The Constitution contains no express recognition of the 
President’s power to make international agreements without the consent 
of the Senate; his authority to do so must either be granted or implied 
from acts of Congress or previous treaties, or implied from powers clearly 
delegated to the President. 

Most executive agreements have been made by authority of congres¬ 
sional statutes or treaties. Among these are innumerable postal conventions 
entered into by authority of legislation dating back to 1792; embargoes 
upon shipments of munitions to warring South American countries; the 
much-publicized reciprocal tariff agreements entered into by authority of 
the Trade Agreements Act of 1934; and agreements entered into with allies 
under the Lend-Lease Act of 1941. 

Others have been implied from constitutional provisions conferring upon 
the President diplomatic powers, making him Commander in Chief of the 
Army and Navy and requiring that the laws be faithfully executed. 
Theodore Roosevelt’s modus vivendi of 1907 whereby the American govern¬ 
ment undertook to collect customs for Santo Domingo to ensure payment 
of obligations owed to foreign bankers is a conspicuous illustration. The 
armistice of 1918, the resumption of diplomatic relations with Russia in 
1933, the agreement to occupy and defend Iceland in 1941, the Atlantic 


Constitutional Amendment on Treaty-making/* which appeared in The American 
Journal of International Law , vol. 39 (July, 1945), p. 539. Data since 1945 were sup¬ 
plied by the Department of State. 


Year of official printing 

Treaties 

Executive agreements 

1930 

25 

11 

1931 

13 

14 

1932 

11 

16 
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11 
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14 

16 
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25 

10 

1936 

8 
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15 

10 
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12 
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10 
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12 
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1941 
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1944 
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1945 
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Charter Agreement of 1941, the Potsdam Agreement of 1945, are other 
examples. These are part of the supreme law of the land whether or not 
later implemented by statute or treaty. 1 Their frequent use, sometimes 
under circumstances that suggest that the President is deliberately flouting 
the will of Congress, has given rise to some alarm lest Congress, especially 
the Senate, be stripped of one of its most cherished prerogatives. 2 Never¬ 
theless, that the President has constitutional authority to make such 
agreements appears incontestable. He is limited, however, by the realiza¬ 
tion that as a practical matter public sentiment must approve his conduct 
and that most agreements of this type cannot be carried out without subse¬ 
quent congressional approval embodied either in statutes or treaties. 

WAR POWERS 

Powers Granted to Federal Government. —Foreseeing the possibility 
that the nation might become embroiled in war, the Constitution gave the 
national government powers adequate for the occasion. The clear pre¬ 
sumption of that document is that the President is to act as commander in 
chief but that Congress should enact the basic legislation necessary for 
successful defense and prosecution of wars. Accordingly, more delegated 
powers contained in Article I, Section 8, relate to national defense and war 
than to any other single subject. First, Congress is given power to tax and 
spend money “to provide for the common Defense.” Second, Congress is 
authorized “To declare War, grant Letters of Marque and Reprisal, and 
make Rules concerning Captures on Land and Water.” Third, Congress 
is empowered “To raise and support Armies” and “To provide and main¬ 
tain a Navy.” After these are created, Congress may “make Rules for 
the Government and Regulation of the land and naval Forces.” Fourth, 
Congress may “provide for organizing, arming, and disciplining the Mi¬ 
litia, and for governing such Part of them as may be employed in the 
Service of the United States.” These are supplemented by the implied- 
power clause authorizing whatever is necessary and proper for carrying 
them into execution. 

Disarming of States. —While granting broad powers to the central gov¬ 
ernment, the states were forbidden to “keep Troops, or Ships of War in 
time of Peace” without the consent of Congress, or to “engage in War, 

1 Corwin, op . cit., p. 238; but cf. John M. Mathews, “Executive Agreements,” 
Encyclopedia of the Social Sciences , vol. 5, pp. 085-086. 

2 A comprehensive discussion of this subject- is contained in Wallace McClure, Inter¬ 
national Executive Agreements (New York: Columbia University Press, 1941). A critical 
view is expressed by Borehard, op, cit, f while opposing points of view are ably argued 
by Green H. Hackworth and Edwin Borehard in United States Senate, Committee on 
Commerce, Hearings on the Great Lakes-St. Lawrence Basin, 78th Cong., 2d Sess. (Wash¬ 
ington: Government Printing Office, 1945). 
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unless actually invaded, or in such imminent Danger as will not admit of 
delay.” This left the states with power only to maintain a militia for 
the purpose of preserving order and, under remote circumstances, repel¬ 
ling invasion. But even their control over the militia was rendered tenu¬ 
ous by the provision that Congress might provide for its organization, 
arms, discipline, and use by the Federal government. 

Declaration of War. —Only Congress can “ declare ” war. A declaration 
is a formal announcement made, usually, by a joint resolution adopted by 
at least a majority of both houses and signed by the President. The 
President may, if he wishes, veto the declaration and, in turn, Congress 
could pass it over the veto, although these circumstances have never 
occurred. Typical of declarations is the one adopted after the attack 
on Pearl Harbor: 


PUBLIC LAW 328—77th congress 
JOINT RESOLUTION 

Declaring that a state of war exists between the Imperial Government of Japan 
and the Government of the people of the United States and making provisions to 
prosecute the same. 

Whereas the Imperial Government of Japan has committed unprovoked acts of 
war against the Government and the people of the United States of America: 
Therefore be it 

Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled , That the state of war between the United States and the 
Imperial Government of Japan which has thus been thrust upon the United States 
is hereby formally declared; and the President is hereby authorized and directed 
to employ the entire naval and military forces of the United States and the re¬ 
sources of the Government to carry on war against the Imperial Government of 
Japan; and, to bring the conflict to a successful termination, all of the resources 
of the country are hereby pledged by the Congress of the United States. 

Approved, Dec. 8, 1941, 4:10 p.m. 1 

Congress may declare war at any time and against anybody—other than 
a member state in the Union 2 —although Congress usually waits for a 
request from the President. 

“Executive Wars.”—Though only Congress can declare war, hostilities 
may be started by order of the President acting as Commander in Chief 
without prior congressional approval. Indeed, this has been done seventy- 
two times within the last 150 years. If the engagement is of a large and 
serious nature, the President usually asks Congress to declare war imme- 

1 Almost identical declarations were made against Germany and Italy on Dec. 11, 
1941, and against Hungary, Rumania, and Bulgaria on the following day. 

* The Prize Cases, 2 Black 635 (1863). The declaration may be made against a 
foreign state only. Conflict with member states is treated as insurrection if on a small 
scale and rebellion if on a large scale, 
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diately before or after the start of hostilities; but if of a limited or local 
nature, as when President McKinley dispatched troops to Peking during 
the Boxer Rebellion in 1900, or when President Wilson ordered troops into 
Mexico in 1913 to avenge attacks upon Americans, no declaration may be 
asked for. Indeed, an “executive war,” if of small proportions, can be 
fought from beginning to end without formal declaration by Congress. 
Even though the President asks Congress to make declaration, circum¬ 
stances have usually reached such a critical state as to leave Congress with 
no alternative but to comply. Not until Congress acts, however, do 
domestic rules and laws of war go into effect. This means that until 
Congress makes a formal declaration a conflict, however serious, is never 
legally “ war” so far as our laws are concerned. 1 

Controversy Surrounding United Nations Charter .—The United Nations 
Charter contemplates the use of contingents of armed forces furnished by 
member nations for the purpose of stopping future aggression. Adherence 
to the charter raised the question of how far the President could be allowed 
to go in committing the forces furnished by the United States to participate 
in conflicts undertaken by the United Nations. Only Congress can declare 
war. If the President is henceforth to be permitted to send American 
troops into action in cooperation with others, has the power to declare war 
not been taken from Congress and given to the President? Does the Con¬ 
stitution not require that congressional approval be first obtained in every 
instance before American forces are ordered into combat? 

These are difficult and serious questions. Proponents of executive dis¬ 
cretion cite “executive wars” and other instances where arms have been 
used by the unilateral action of the President in support of their position. 2 
Opponents insist upon the more literal interpretation of the Constitution 
which appears to contemplate prior congressional approval. 3 In the 
past the courts have recognized that the President has both the right and 
the duty to utilize his power as Commander in Chief and authority to see 
that the laws are faithfully executed, even though this has entailed the use 
of force, without calling upon Congress for prior approval. It is possible, 
therefore, that even though Congress were to enact restrictive legislation, 
a strong-willed President might in some future crisis assert what he deems 
to be his prerogatives, thus committing the nation to a course leading to 

1 So far as foreign states are concerned, international law permits them to recognize 
a state of war as existing prior to formal declaration by the contending parties. When 
this happens, the belligerents are considered to be at war and the international law of 
war to be applicable to them. 

2 See especially a letter to the editor of The New York Times , Nov. 5, 1944, by John 
W. Davis, et al.; also United States Senate, Committee on Foreign Relations, Hearings , 
on Charter of United Nations , 79th Cong., 1st Sees. (W r ashington: Government Printing 
Office, 1945), passim , but especially pp. 291-301. 

a I hid., passim. 
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war and leaving the legal issue to be settled later by the courts and his* 
torians. 

Controversy Surrounding Atlantic Pact. —The question came dramati¬ 
cally to the fore in 1949 discussions of the North Atlantic Pact. 1 After 
considerable advance discussion with Senate leaders, the President proposed 
a treaty with Article V reading as follows: 

The Parties agree that an armed attack against one or more of them in Europe or 
North America shall be considered an attack against them all; and consequently 
they agree that, if such an armed attack occurs, each of them, in the exercise of the 
right of individual or collective self-defense recognized by Article 51 of the Charter 
of the United Nations, will assist the Party or Parties so attacked by taking forth- 
with , individually and in concert with the other Parties, such action as it deems 
necessary, including the use of armed force , to restore and maintain the security of 
the North Atlantic Area. 2 

Critics contended that the italicized words could be construed by the 
President to justify automatic use of force and thereby impair the preroga¬ 
tive of Congress to declare war. Ultimately, Senate approval was given 
but only after spokesmen for the President and Senate supporters gave 
repeated assurances that Article V was not to be construed as enlarging 
executive power or diminishing that of Congress to declare war. In spite 
of these assurances, a strong President might at some future time act 
boldly and take his chances on obtaining congressional approval of his 
“executive war.” 

Conscription of Man Power. —As noted above, Congress has the power 
to “raise and support armies” and “provide and maintain a navy.” The 
Constitution also contemplates that the states will recruit and train 
militias according to a discipline prescribed by Congress. Nowhere does 
the Constitution state how man power is to be obtained, but Congress is 
given authority to do what is necessary and proper in order to “raise” and 
“provide” personnel. Obviously no constitutional difficulty arises as long 
as the Federal government relies upon volunteers, but serious questions 
emerge when it resorts to compulsory recruitment. The problem divides 
itself into conscription during a war or on the eve thereof and conscription 
for peacetime training. 

Wartime Conscription .—Historically, conscription has been looked upon 
as alien to American ideals and institutions. It was first used during the 
Civil War but without too great success. It was resorted to again in 1917, 
after war had been declared; and it was adopted in September, 1940, more 
than a year before entrance into war. The principal objection on legal 

1 The issues are discussed thoroughly in United States Senate Committee on Foreign 
Relations: Hearings on the North Atlantic Treaty , 81st Cong., 1st Sees. (Washington: 
Government Printing Office, 3 parts, 1949). 

2 Italics supplied. 



FEDERAL POWERS—FOREIGN RELATIONS AND WAR 


405 


grounds has been that forcible enrollment amounted to involuntary servi¬ 
tude and thus violated the Thirteenth Amendment. Upon first glance 
this contention seems plausible, because under conscription one is com¬ 
pelled against one’s wishes to absent oneself from home and render what 
may be an obnoxious service. There can be no doubt that it is " involun¬ 
tary,” but is it a "servitude”? In a series of cases that arose during the 
First World War the Supreme Court distinguished between a "servitude” 
and a "duty” or "fundamental obligation” and upheld the draft. 1 Al¬ 
though questioned several times since, there has been no serious doubt 
that conscription is constitutional at least during wartime or when the 
country faces grave danger of war. 

Peacetime Conscription .—Although willing to resort to compulsion in the 
face of war, the thought of permanent conscription, to escape which many 
people who are now Americans fled from Europe, has been unpalatable. 
It was adopted more than a year before Pearl Harbor only after strenuous 
resistance and then only by narrow margins in both houses. When 
advocated as a permanent policy during and after the recent war, it met 
with unyielding opposition and its fate remains uncertain. 

The principal legal question involved in peacetime is not whether the 
citizen’s rights are violated, but whether the plans envisaged do not amount 
to federal usurpation of prerogatives reserved to the states. Most plans 
contemplate a federal draft of all men between the ages of eighteen and 
twenty-one for a year’s training under federal military auspices. 2 But, it 
is argued, 3 the adult manhood of the nation constitutes the militia whose 
training is reserved to the states. 4 A strong case is made showing that 
it was the intent of those who wrote the Constitution that federal forces 
should be comprised of a small volunteer standing army and navy in 
peacetime with a citizens’ militia under state control and training which 
could be called into federal sendee as occasion demanded. Assuming 
this to be true, the question remains whether the courts would be bound 
by original intention in the face of modem conditions. In any event, the 
power to raise and provide an army and navy, when coupled with the 

1 Selective Draft Law Cases, 245 U.S. 366 (1918). See also p. 612. 

2 See also p. 613. 

* See the testimony of Harrop A. Freeman in United States House of Representatives, 
Select Committee on Postwar Military Policy, Universal Military Training, Hearings, 
79th Cong., 1st Sess., pursuant to H. Res. 465 (Washington: Government Printing 
Office, 2 parts, 1945), part 1, p. 75. The opposing point of view is given in the same 
document at p. 83. 

4 The pertinent constitutional provision is: “Congress shall have power ... To 
provide for organizing, arming, and disciplining, the Militia, and for governing such 
Part of them as may be employed in the Service of the United States, reserving to the 
States respectively, the Appointment of the Officers , and the Authority of training the Militia 
according to the discipline prescribed by Congress/ 1 Article I, Section 8. Italics 
supplied. 
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implied power, establishes a strong presumption in favor of the consti¬ 
tutionality of peacetime conscription as long as the system adopted does 
not dispossess the states of coordinate authority to officer and train militias. 
The peacetime conscription act of 1948 has, apparently, not been seriously 
contested on constitutional grounds. 

Conscription of Labor .—Admitting that Congress may draft man power 
to serve in the Army or work for the government, can a law be enacted 
compelling civilian workmen to perform labor for private parties who may 
profit from the labor expended? Does this not amount to involuntary 
servitude in violation of the Thirteenth Amendment? 1 A general labor 
draft failed of enactment during the recent war, but severe strictures were 
placed upon the mobility of labor, the penalties being inability to get other 
jobs or the threat of reclassification and draft into military service. The 
War Labor Disputes Act did not make it a crime to discontinue working 
even in plants that had been seized by the government. Had measures 
been adopted making it a crime to refuse to work for government or private 
employers, cases challenging their constitutionality would doubtless have 
reached the Supreme Court, without which a definitive conclusion is 
impossible. 

There is ample judicial precedent for legislation compelling service on 
behalf of government, 2 but little in support of legislation compelling work¬ 
men to serve private employers. The nearest precedent is found in the 
case of Robertson v . Baldwin. 11 There two seamen who had contracted 
with a private shipper deserted before completion of the trip. They were 
apprehended by authority of a federal law dating back to 1790, detained 
in prison until time for the departure of the ship, and then put back on the 
ship and compelled to render service until their contract had been fulfilled. 
The seamen challenged the federal statute, saying they had been compelled 
to render involuntary servitude in violation of the Thirteenth Amendment. 
The Supreme Court dismissed the idea that the amendment created a dis¬ 
tinction between involuntary servitude for private persons and servitude 
for governmental agencies. It went on to uphold the statute, however, 
saying that the amendment was not meant to apply to seamen's con¬ 
tracts because since time immemorial these had been treated as exceptional 
and had always involved the surrender of a certain amount of personal 
liberty during the life of the contracts. 4 

1 For a fuller discussion see United States Senate, Committee on Military Affairs, 
National War Service BUI , Hearings , 78th Cong., 2d Sess., on S. 666 (Washington: Gov¬ 
ernment Printing Office, 3 parts, 1944), part 3, pp. 186Jf. 

1 Above, p. 138. 

* 166 U.S. 275 (1896). 

4 Justice Harlan dissented saying : 44 As to involuntary servitude, it may exist in the 
United States; but it can only exist lawfully as a punishment for crime of which the 
party shall have been duly convicted. ... A condition of enforced service, even for a 
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According to this decision, whether workmen were forced to labor for 
the government or for private parties would make no difference. The 
test would be whether the amendment was intended to apply to the 
particular employments in which labor was forced. If it could not be 
shown that historically employment contracts in war industries had been 
treated as so exceptional as to permit the surrender of a certain amount of 
personal liberty during the course of the contracts, then a labor draft 
would be unconstitutional, or the precedent reviewed above would need 
to be reversed, or the courts would need to evolve some new basis of justi¬ 
fication. 

Conscription of Property. —If man power can be commandeered, what 
of property? Here the question is whether private property is taken for 
public use without just compensation or without due process of law. War 
measures adopted during the last two major wars authorized seizure of 
war plants and equipment under certain circumstances, always with the 
understanding that owners would be recompensed. The power to do so 
has been upheld and reaffirmed recently in the following words: 

The Constitution grants to Congress power “to raise and support Armies,” “to 
provide and maintain a Navy/’ and to make all laws necessary and proper to carry 
these powers into execution. Under this authority Congress can draft men for 
battle service. ... Its powers to draft business organizations to support the 
fighting men who risk their lives can be no less. 1 

Curfews. —In February, 1942, shortly after commencement of war with 
Japan, the President created certain military areas and zones and author¬ 
ized commanding military officers to control conduct in and passage to 
and from the region. Shortly thereafter the entire West coast was de¬ 
clared such a zone and an order was issued requiring every alien German, 
Italian, and Japanese, and all persons of Japanese ancestry (even though 
natural-born American citizens) to be in their residences between the hours 
of 8 p.m. and 6 a.m. Congress subsequently approved these orders and 
provided criminal penalties for their violation. Martial law was not 
declared; hence civil courts remained open and available for the trial of 
offenses. Hirabayashi, a natural-born American citizen of Japanese 
ancestry, was arrested for violating the curfew and the case ultimately 
reached the Supreme Court. 2 The court took note of the defendant’s 
citizenship and the obviously discriminatory character of the legislation 
but proceeded to sustain his conviction on the ground that the war emer¬ 
gency and the large number of persons of Japanese ancestry upon the West 

limited period, in the private business of another , is a condition of involuntary servitude.” 
Ibid., p. 292. Italics supplied. 

1 United States v . Bethlehem Steel Corporation, 315 U.S. 289 (1941). 

2 Hirabayashi t;. United States, 320 U.S. 81 (1942). 
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coast were sufficient cause to justify the curfew. This sets the stage for 
curfews applied to all citizens in future emergencies occasioned by war. 

Internment of Japanese-Americans. —More drastic still were orders 
issued early in 1942 evacuating all persons of Japanese ancestry, whether 
aliens or citizens, from their homes along the West coast. Without making 
any test of loyalty or possible menace to national safety, all Japanese in 
the area (approximately 120,000) were compelled to leave, report to 
control stations, and thereafter live in internment camps administered by 
the War Relocation Authority, a civilian agency. Evacuation occasioned 
severe hardship, and life in the camps was anything but congenial, especially 
for parents accustomed to family life and children. Once in the camps, 
those whose loyalty was beyond question were permitted to leave as long 
as they did not return to the West coast area and could find employment or 
other means of support or educational opportunities in other parts of the 
country. To its victims the order made the rights of citizenship appear 
meaningless and called forth severe criticism from large segments of the 
population. 

The drastic action taken during the war was never fully approved 
by many citizens. Remorse deepened, especially when it appeared that 
there was no evidence of disloyalty on the part of Japanese-Americans but, 
rather, countless instances of heroic patriotism. Finally, Congress, in 
1948, authorized payment of reparations. Those who had suffered loss 
were given 18 months in which to submit claims. The Attorney General 
was authorized to adjudicate and pay claims amounting to $2,500 or less, 
while claims for larger amounts were to be settled by the Court of Claims. 

The Hirabayashi case upheld the curfew without expressly passing upon 
the constitutionality of evacuation and detention in internment camps. 
In 1944 a case was brought before the Supreme Cqurt by Korematsu, con- 
cededly a loyal American citizen, in which the evacuation program was 
upheld as justified at the time it was undertaken. 1 About the same time 
another loyal citizen challenged her detention by writ of habeas corpus. 2 
She had been detained for 2 years, first at Tule Lake Relocation Center in 
California and then at Central Utah Relocation Center. Her citizenship 
and loyalty were conceded. Without altering approval given to the curfew 
and evacuation program given in cases previously decided, and without 
deciding what power the Relocation Authority might have to detain other 
classes of citizens, the Court ruled that it had no authority to detain 
loyal citizens like this for a longer period of time. This decision suggests 
that evacuation and detention, though justified by the war powers during 
periods of grave national emergency, cannot be prolonged beyond a reason¬ 
able time required for separating the loyal from probable saboteurs. 

1 Korematsu v. United States, 323 U.S. 214 (1944). 

* Ex parte Endo, 323 U.S. 283 (1944). 
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Letters of Marque and Reprisal. —The Constitution expressly authorizes 
Congress “to grant letters of marque and reprisal” and at the same time 
forbids the states from doing so. When issued to private parties such 
letters convey authority to seize the bodies or goods of the subjects of an 
offending state wherever they may be found, until satisfaction is made for 
the injury. 1 These letters may be granted to citizens or foreigners either 
in time of peace or of war. They may authorize seizures on land or on 
water, although in recent times it has become customary to issue them 
to vessels only. When armed with such letters, private vessels—priva¬ 
teers—become ships of war and may commit acts that would normally be 
considered piracy. 

When prizes are captured by privateers, they must be taken into some 
port of the country that authorized their capture for adjudication by a 
prize court. Prior to 1899 American law permitted prizes to be divided 
between the owner of the vessel making the capture, the captain, and the 
crew. But in the year mentioned, Congress stipulated that in the future 
prizes taken should become the property of the American government. 

Use of Letters of Marque and Reprisal. —Letters of marque and reprisal 
were issued oftener in the days of small navies than in recent years. They 
were granted by the Continental Congress during the Revolutionary War 
and again during the War of 1812. They were not issued by the North 
during the Civil War but the Confederacy made considerable use of them. 
Nor were they issued during the Spanish-American and subsequent wars 
in which the United States has been engaged. Their use is now generally 
condemned by international law, although the United States retains the 
right to use them whenever it chooses to do so. 

Armed Merchantmen and Auxiliaries Not Privateers .—Although the 
American government has not commissioned privateers since 1812, it has 
on several occasions permitted merchantmen to arm in “self-defense.” 
As long as such weapons are used solely for defense and not for preying 
upon enemy ships, they do not fall within the category of privateers. The 
matter was explained by President Jefferson who once said: 

Though she [a merchant vessel] has arms to defend herself in time of war, in the 
course of her regular commerce, this no more makes her a privateer than a hus¬ 
bandman following his plough, in time of war, with a knife or pistol in his pocket, 
is thereby made a soldier. 2 

In recent years most nations have spent huge sums toward subsidizing 
private shipbuilding expecting that in time of war many of these vessels 
would become naval auxiliaries. When such private vessels are taken over 

1 Joseph Story, Commentaries on the Constitution of the United States (Boston: Little, 
4th ed., 2 vols., 1873), vol. II, p. 89. 

* Quoted in John B. Moore, A Digest of International Law (Washington: Government 
Printing Office, 8 vols., 1906), vol. 7, p. 536. 
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during wartime and used under direct command of the navy or some other 
department, they are not privateers. In this event, they have lost their 
private character, hence do not need letters of marque and reprisal. 

Rules Governing Captures. —War gives the sovereign the full right to 
confiscate the property of the enemy wherever found. 1 But unless anarchy 
is to reign, someone must regulate the circumstances under which property 
is confiscated. For this reason Congress is empowered to “make rules 
concerning captures on land and waters. ” The captures referred to are 
those of property. Technically, a “capture” can be made only by those 
possessing letters of marque or reprisal or during war by naval and military 
authorities. “Seizure” is the word used to describe similar conduct on 
the part of civil authorities. A vessel or goods captured at sea is called 
“prize,” while goods captured on land is called “booty.” Congress has 
enacted a large body of rules by which captures are to be made and dis¬ 
posed of, but where no statutory provision exists, the rules of international 
law are followed. Most disputes arising from captures, of which there are 
many, are settled in United States district courts. 

Rules for the Army and Navy. —As noted above, Congress may “make 
rules for the government and regulation of the land and naval forces.” 
In addition to many general laws respecting the Army and Navy, Congress 
has enacted special rules by which each of the branches is to be disciplined. 
Those for the Army are called “Articles of War, ” while those for the Navy 
are called “Articles for the Government of the Navy.” 2 These apply to 
all persons in or associated with the armed services and they have the same 
legal force that nonmilitary law has upon civilians. They make it an 
offense, for example, for one to desert during war or peace, for an officer 
to harbor a deserter, for one to be absent without leave, for one to assault 
and willfully disobey a superior officer, for an officer or soldier during 
battle to misbehave, run away, or neglect to defend his station, for one to 
dispose of captured or abandoned property for profit, or for one to commit 
such common crimes as murder, rape, larceny, and the like. The usual 
penalty for offenses such as these is death or confinement within a federal 
(but not a state) penitentiary. 3 

Administration of Rules .—Military rules are administered and enforced 
by the President acting through the Secretaries of Army, Navy, and Air 
Force, who, in turn, govern through officers, courts-martial, and courts of 

1 Brown v. United States, 8 Cranch 110 (1814). 

2 These may be found in United Slates Code , Annotated (Washington: Government 
Printing Office, 1941). Those for the Army are found in Title 10; those for the Navy 
in Title 34. 

* Those whose sentence is less than a year are seldom confined in penitentiaries, but 
in guardhouses or barracks provided for the purpose. Those given penitentiary sen¬ 
tences usually 6erve their terms at the military prison located at Fort Leavenworth, 
Kans. 
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inquiry. 1 In the Army, 2 petty offenses may be punished by the com¬ 
mander in charge unless the accused demands a trial by court-martial. 
Minor offenses committed by most enlisted men (but not by officers, war¬ 
rant officers, cadets, and other classes exempted by the President) are tried 
by summary court-martial presided over by one or more individuals. 
Serious offenses, but not those for which death is a penalty, are tried by 
special court-martial which may consist of any number of persons but not 
less than three. The most serious offenses must be tried by general court- 
martial consisting of not fewer than five persons, one of whom must be a 
“law member” to insure proper respect for and compliance with legal pro¬ 
cedures. As noted below, since 1948 one-third of a court-martial member¬ 
ship may, upon request of an accused enlisted man, be comprised of enlisted 
men belonging to military units other than the one in which the accused is 
enrolled. 

An attorney (called a “trial judge advocate”) is appointed to prosecute 
every case coming before special and general courts-martial, while counsel 
for the defense either is appointed or the accused engages his own. Pro¬ 
ceedings before summary courts-martial resemble those before civil justices 
of peace, except that records of proceedings are kept; while proceedings 
followed by special and general courts-martial resemble those followed in 
ordinary criminal courts, except that grand and petit juries are never used. 
The decisions of courts-martial are reviewed by representatives of the Judge 
Advocate General’s office, and in the most serious cases by the President. 

For a long time, and especially during and immediately after the last 
war, many complaints were heard of military justice. 3 Among these were 
charges that “command ” influence was too great, that officers were treated 
more liberally than enlisted men, that review procedures were “loaded ” in 
favor of commanding officers and courts-martial, that some penalties were 
excessively severe, and that there was too much opportunity for breach 
of due process of law. Extensive postwar investigation convinced Congress 
of the validity of many of these complaints, with the result that corrective 
legislation was passed in 1948. 

Members of Armed Services Subject to Both Military and Civil Law .— 
Military courts have exclusive jurisdiction over violations of military 

1 Most offenses are dealt with by courts-martial, but courts of inquiry, comprised 
of three or more officers, may be used in exceptional cases. The procedure is much the 
same regardless of which method is used. 

2 The rules governing the use of courts-martial are quite similar for both the Army 
and Navy, although there arc notable exceptions. For a detailed description see the 
Articles for each, cited above. 

3 For a full review see United States House of Representatives Subcommittee of the 
Armed Services Committee, Hearings on H.R, 2575 to Amend the Articles of War . . . . 
(Washington: Government Printing Office, 1947). See also House of Representatives 
Armed Service Committee Report No. 1034 on H.R. 2575. 
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law. Their decisions are conclusive and complete and may ordinarily not 
be reviewed by civil courts. However, acts committed by members of 
the armed forces when off duty render them liable to prosecution by both 
civil and military authorities. When apprehended by civil authorities for 
breaking the law, they may be proceeded against just as civilians may be, 
although the responsible commanding officer must be notified. When 
suspected but not apprehended while off duty, civil authorities are sup¬ 
posed to apply to the responsible officer who is then required to assist in 
every way possible . 1 Sometimes the same act is both a civil and a military 
offense, in which case the offender may be tried and punished by both civil 
and military authorities. Though tried twice for the same act , two offenses 
are committed—one against military and the other against civil law— 
hence the accused is not twice put in jeopardy of life and limb for the same 
offense in violation of the Fifth Amendment . 2 

Martial Law and Its Declaration.—Martial law is the law of necessity. 
It is sometimes resorted to during grave emergencies when civil authorities 
fail to maintain law and order. The Constitution nowhere mentions the 
term. Authority for its use is implied from the power to declare war; to 
provide for calling forth the militia to execute the laws of the Union, sup¬ 
press insurrections, and repel invasions; from the President’s powers to 
serve as commander in chief, and to see that the laws of the Union are 
faithfully executed; and from the obligation imposed upon the Federal 
government to guarantee to every state protection against domestic vio¬ 
lence. Nor does the Constitution expressly state whether the President 
or Congress is to declare martial law. As matters stand, Congress has 
delegated broad powers to the President, authorizing him to use such force 
as he deems necessary to enforce the laws and preserve order. The Presi¬ 
dent is to judge, therefore, when circumstances necessitate resort to this 
drastic remedy. 

Distinction between Martial Law and Mere Use of Troops .—Martial law 
must be distinguished from the mere use of troops to patrol or to assist 
the police in maintaining order. Under martial law, a military officer is 
placed in complete command of a given area, the civil courts of law are 
closed, and military law and procedure (i.e., trial by courts-martial, etc.) 
is substituted. But when troops are sent into conflict areas during minor 
and isolated disturbances, they are usually sent there to aid the civil 
authorities. In this event they act a role similar to that of deputy sheriffs, 
doing nothing on their own responsibility; and violators are apprehended 
in the usual manner and prosecuted before civil courts. “ Military law,” 

1 In time of war accused persons are turned over to civil authorities only when the 
offense is a most serious one. 

* The same situation sometimes arises when by a single act a person violates both a 
federal and a state law. See p. 156. 
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the Supreme Court said on one occasion, 1 “can never exist where the courts 
are open, and in the proper unobstructed exercise of their jurisdiction.” 

Instances of Declaration of Martial Law. —Throughout the history of the 
nation, martial law has never been declared during peacetime, although 
qualified martial law was twice declared in the period immediately fol¬ 
lowing the First World War, 2 and on innumerable occasions federal troops 
have been used to maintain order. 3 The most conspicuous instances where 
martial law has been resorted to by federal authorities occurred in 1814 
when, during an attack by the British, General Andrew Jackson placed 
New Orleans and vicinity under military rule; and again, when President 
Lincoln placed the Southern and border states under martial law during 
the Civil War. Martial law was not declared anywhere within the Union 
during the Mexican, Spanish-American, and First World Wars. During 
the Second World War, Hawaii was placed under martial law after the 
attack on Pearl Harbor and remained in that condition during most of 
the war period. This was drastic action which many thought precipi¬ 
tous and unwarranted, 4 and which the Supreme Court later declared 
illegal. 5 

Suspension of Writ of Habeas Corpus. —A declaration of martial law is 
usually accompanied by suspension of the writ of habeas corpus. Author¬ 
ity for doing so is contained in the words, “The Privilege of the Writ of 
Habeas Corpus shall not be suspended, unless when in Cases of Rebellion 
or Invasion the public Safety may require it.” 6 But who is to determine 
when the public safety requires the suspension of the writ? The Consti¬ 
tution does not say. Early decisions of the Supreme Court took it for 
granted that the power of suspension lay with Congress, but during the 
Civil War Lincoln, upon the advice of his Attorney General, declared that 
the power lay with him and issued proclamations authorizing the sus¬ 
pension of the writ in places both within and without the area of active 
hostilities. Lincoln’s action was declared illegal by Chief Justice Taney 

1 Ex parte Milligan, 4 Wallace 2 (1866). 

2 During a race riot that occurred in Omaha, Neb., in 1919, and during a steel 6trike 
at Gary, Ind., in the same year. For a review of these and other instances where federal 
troops have been used to quell disturbances, see Bennett M. Rich, The Presidents and 
Civil Disorder (Washington: Brookings, 1941). 

3 Ibid., passim; Robert S. Rankin, When Civil Law Fails (Durham, N.C.: Duke 
University Press, 1939). 

4 Sec especially John P. Frank, “Ex parte Milligan v. The Five Companies: Martial 
Law in Hawaii,” Columbia Law Review, vol. XLIV (September, 1944), no. 5, p. 639; 
also W. P. Armstrong, “Martial Law in Hawaii,” American Bar Association Journal , 
vol. XXIX (December, 1943), p. 698; and two articles by Robert S. Rankin, “Hawaii 
under Martial Law,” Journal of Politics , vol. V (August, 1943), p. 270, and “Martial 
Law and the Writ of Habeas Corpus in Hawaii,” ibid ., vol. VI (May, 1944), p. 213. 

* Duncan v. Kahanamoku, 327 U.S. 304 (1945). See also p. 151. 

8 Article I, Section 9. 
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sitting as a circuit judge 1 on the ground that Congress alone possessed the 
power of suspending the operation of the writ. A short time thereafter, 
Congress enacted legislation authorizing suspension of the writ and procla¬ 
mations issued pursuant to this legislation by President Lincoln were sub¬ 
sequently upheld by the Supreme Court. 2 

Thus, the question of whether the President might suspend the writ in 
the absence of congressional authorization was not definitely settled, nor 
has it been since. Writers still dispute the point, but the weight of judicial 
precedent appears to support the contention that the President cannot 
suspend the writ by virtue of his own authority but must wait for con¬ 
gressional authorization to do so. 3 

Whether the writ may be suspended outside zones of actual military 
operations is also greatly disputed, but the weight of opinion appears to 
dictate that the writ should be suspended only in zones of military oper¬ 
ations and then only when the civil courts fail to function properly and 
successfully. Except for the instance that occurred during the Civil War 
and in Hawaii during the recent war, the writ has never been suspended 
by the Federal government. 4 

Federal Government and State Militias.—The Constitution contem¬ 
plates a cooperative, joint control and use of state militias. The obvious 
theory is that Congress shall prescribe such general rules as are necessary 
to ensure a militia system with uniform arms and discipline, yet leaving 
to the states the details of organization, the appointment of officers, and 
training. Once in existence, Congress is then authorized to provide for 
calling the militias of the respective states into federal service when occa¬ 
sion demands. 6 When called into federal service, the states lose all juris¬ 
diction. Although Congress provides for calling militias into federal service, 
the principle is well established that the President alone is the judge of 
when the call shall be made. 

Purposes for Which Militias May Be Used by Federal Government .—The 
Constitution states that Congress may call the militia into federal service 
for three purposes: (1) to execute the laws of the union; (2) to suppress 
insurrections; and (3) to repel invasions. There has been considerable 
controversy over whether “to repel invasions” authorizes use outside 
American territory. Although the language used appears to forbid use 
beyond American borders, the issue is academic, because under present 
legislation the militia is also the National Guard which becomes a part of 

1 Ex parte Merryman, 17 Federal Cases, No. 9487 (1861). 

*Ex parte Milligan, 71 U.S. 2 (1866). 

* Cf. Rankin, When Civil Law Fails , especially pp. 185-191. 

4 For information pertaining to the use of the writ of habeas corpus by the states, 
see New York State Constitutional Convention Committee, Problems Relating to Bill 
of Rights and General Welfare (Albany: The Committee, 1938), Chap. 4. 

* Additional details concerning the militia and National Guard are given in Chap. 27. 



FEDERAL POWERS—FOREIGN RELATIONS AND WAR 


415 


the regular Army when called into federal service. And, of course, the 
regular Army can he sent anywhere. 

Limitation on the War Powers.—Only one restriction on the war powers 
is explicitly stated, but others are implied. The expressed limitation is 
that no appropriation of money “to raise and support armies” shall be for 
longer than 2 years. This was copied from the British law at the time, 
which, however, limited appropriations to 1 year. Note that the restric¬ 
tion applies to “armies” and is not repeated in the following phrase which 
authorizes creation of a navy. The restriction prevents the appropriation 
of permanent funds for the Army and gives every congressman, particu¬ 
larly every member of the House of Representatives whose term, it will 
be recalled, is for 2 years, an opportunity of scrutinizing the organization 
and policies of the military. By this means, the Constitution expects 
that the Army will be kept in complete subordination to the civil branches 
of government. 

Implied Limitations.—The implied limitations are the same for the war 
powers as for others contained in the Constitution. Even in wartime 
Congress may not delegate its lawmaking functions to the President, the 
courts continue their review of acts of Congress and the President, the 
federal system remains, and private rights remain inviolate. This state¬ 
ment may seem incorrect to one who looks out upon a total war effort; 
but it is nevertheless true—at least from a legal point of view. The point 
is that the war powers, like others, are plenary and may be exercised to the 
full. Because those powers lie dormant much of the time, no one knows 
their full import until war occurs, and then what they mean must be redis¬ 
covered in the light of the intensity of an emergency. Their use doubtless 
has a profound impact upon society and institutions, but because of this 
their existence cannot be denied. Nevertheless, if the Constitution is to 
have any meaning at all, the war powers must be exercised within the 
framework of traditional political institutions. “No doctrine,” said former 
Justice Davis, “involving more pernicious consequences, was ever invented 
by the wit of man than that any of its [the Constitution's] provisions can 
be suspended during any of the great exigencies of government. Such a 
doctrine leads directly to anarchy or despotism. . . .” 1 
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Chapter 20 

FEDERAL POWERS—ADMIRALTY, POSTAL, AND OTHERS 


The power of establishing post-roads must, in every view, be a harmless 
power. . . . 


James Madison, The Federalist, No. 42. 1 


THE ADMIRALTY AND MARITIME POWER 

Power Not Granted Directly.—Admiralty and maritime law pertains to 
ships upon navigable waters. Because of the close relationship of 
admiralty and maritime matters to international affairs generally and to 
interstate and foreign commerce in particular, those who wrote the Con¬ 
stitution gave the Federal government complete jurisdiction over the 
subject. Oddly enough, this authority is not enumerated among the 
delegated powers contained in Section 8. Instead it is derived from words 
found in the Judicial Article, which say: 

The judicial Power of the United States shall be vested in one supreme Court 
and in such inferior Courts as the Congress may from time to time ordain and 
establish. . . . The judicial Power shall extend . . . to all Cases of admiralty and 
maritime Jurisdiction. . . . 

Though this is not a direct grant of power, Congress has acted as if it were. 
This assumption has been repeatedly approved by the courts. 2 

Scope of the Power.—To come within the scope of the admiralty power, 
two conditions must be met. The first is that vessels must be involved in 
one way or another. To illustrate: a collision between two houses tom 
loose from their foundations in a flood and floating on a river is not within 
the admiralty jurisdiction, but two canal boats colliding in the same waters 
would be. An old steamboat, stripped of its boilers, engines, and paddle 
wheels and used along the edge of the water as a saloon and hotel is not, 
the courts have held, a “vessel,” hence does not come within the scope of 
admiralty law. A hydroplane while afloat upon waters capable of navi¬ 
gation has been held to be a “vessel,” but a landplane that travels over the 
same waters would not be. Admiralty extends to ships within ports, but 
not to shore structures. The second condition is that waters concerned 
must be navigable or capable of being used for purposes of navigation. The 

1 (New York: Modem Library, 1941). 

* For an excellent and comprehensive treatment of the subject, consult Gustavus H. 
Robinson, Handbook of Admiralty Law in the United States (St. Paul, Minn.: West, 1939). 
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size of the stream is immaterial, nor is the size of the ship a determining 
factor, although the power would not extend to every little stream capable 
of floating a casual fishing boat or hunting canoe. Rather, the waters may 
be said to be navigable if they are capable of common use by ships for 
purposes of trade. 

The admiralty and maritime power grants authority to regulate virtually 
all sizable bodies of water within the country, territorial waters, American 
vessels wherever they may be, and, indeed, to prescribe rules by which 
foreign vessels sailing on the high seas, or for that matter, in foreign terri¬ 
torial waters, may adjudicate their disputes in American courts. 

Admiralty and Commerce Powers Distinguished.—Care should be 
taken not to confuse the admiralty and maritime power with that over 
interstate and foreign commerce. The former extends only to vessels, 
officers, crew, cargo, and passengers; while the latter extends to all forms 
of intercourse and appurtenances thereto—radio, marine cables, travel by 
landplanes, shore structures such as bridges, docks, wharves, dikes, and 
the like. Furthermore, the admiralty power, but not the commerce, 
extends to all navigable waters within the United States though completely 
within a single state and used for carrying nothing to or from other states. 
Moreover, the commerce power cannot be made to apply to foreign ships 
on the high seas or in non-American territorial waters, while the admiralty 
power can. Congress can permit and prescribe rules for the settlement of 
disputes involving foreign vessels in such waters. 

Importance of the Power. ---The admiralty power has given rise to a large 
amount of important legislation and litigation. Congress has prescribed 
a large body of rules to be applied when private parties wish to settle con¬ 
troversies over such matters as contracts and torts arising from the owner¬ 
ship and operation of vessels. 1 Moreover, Congress has enacted a number 
of criminal statutes applicable to vessels. 2 These make it a crime, for 
example, for American ships to fail to register; for ships to be unseaworthy; 
for offenses such as murder, larceny, assault, and the like to be committed 
on board vessel; for ships to sail with insufficient crew and improper docu¬ 
ments; and for shipping companies to fail to respect customs and immi¬ 
gration regulations. United States district courts have been made the 
primary courts of admiralty, having been given exclusive original juris¬ 
diction over such matters. It is interesting to note that the bulk of all 
admiralty cases originates in district courts located in or about New York 
City. 

1 These may be consulted in Untied States Code t Annotated (Washington: Government 
Printing Office), particularly Title 28, following Section 723. But see index under 
“Admiralty” for other citations. Where no statutory provision exists the rules of 
international law apply. 

1 Ibid. 
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THE POSTAL POWER 

Authority of Federal Government to Establish Its Own Post Offices and 
Roads. —The Constitution gave Congress the power “to establish Post 
Offices and post Roads.” Immediately the question arose as to whether 
the Federal government could build its own offices and roads, or whether 
it was required to use only such buildings and roads as the states were 
willing to designate. As usual, the nationalists won, with the result that 
Congress may either use, lease, or buy such state facilities as are available, 
or proceed with the construction of its own. 1 

As matters have worked out, most post offices are located in buildings 
that are leased or rented, although an increasing number are federally 
owned. At the same time the mail is carried chiefly by privately owned 
rail, bus, water, and air lines and delivered over state, county, city, and 
township roads. State permission must be obtained for the use of existing 
roads, and the Federal government has followed the practice of doing so. 
Little difficulty has been encountered at this point inasmuch as the state 
stands to benefit greatly from it and the Federal government has gener¬ 
ously contributed financial support for the building and maintenance of 
state highways. 2 Should the states refuse permission, the Federal govern¬ 
ment might buy an existing road or purchase the necessary land and build 
one. 

Possession by Federal Government of Monopoly over Postal Service.— 

The power to establish post offices and roads is granted exclusively to the 
Federal government. Though the states have never sought to compete, 
private parties have from time to time, with the result that legislation has 
been enacted prohibiting anyone else from conveying or delivering letters 
(but not packages) by regular trips or at stated periods over post routes. 
This does not prevent institutions from establishing their own service for 
communicating by letter with employees in various parts of their own insti¬ 
tutions. It would, however, prevent them from carrying letters to persons 
not connected with their institutions. Thus, a business firm cannot regu¬ 
larly either deliver “letters” itself to the homes of its customers nor can 
it engage anyone to do so other than United States postal employees. 

Postal Power for Regulation.—The postal power, like others, may be 
used for purposes that are, on their face at least, incidental to their primary 
purpose. Congress has enacted a number of laws, the principal purpose of 
which is to protect the public from fraud, immorality, or something else 
deemed inimical to the public welfare. These, it is frequently contended, 

1 There has been much controversy over this point. For a brilliant review of the 
argument, see Joseph Story, Commentaries on the Constitution of the United States (Boston: 
Little, 4th ed., 2 vols., 1873), vol. II, pp. 58-77. 

2 See p. 633. 



420 


THE AMERICAN FEDERAL GOVERNMENT 


amount to usurpation of state powers in violation of the Tenth Amend¬ 
ment, but the courts have held otherwise. The power to establish a postal 
service, said the courts, also conveys authority to determine what mail 
would be carried and how. Accordingly, Congress excludes from the 
mails such things as poisons of all kinds, including poisonous animals, 
insects, and reptiles, explosives, inflammable materials, infernal machines, 
disease germs or scabs, obscene literature (including that calculated to 
inform persons about contraception and abortion), lotteries, and writings 
calculated to produce sedition or to incite to murder or arson. The theory 
upon which such legislation is based is that the postal power may properly 
be used to remedy evils spread or perpetuated by use of the mails. 

Recent Use of Postal Power for Regulation. —During the depression 
Congress went further than ever before in using the postal power for pur¬ 
poses of regulation. The Securities Act of 1933, the Securities and Exchange 
Act of 1934, and the Public Utility Holding Company Act of 1935 were 
all based in part on this authority. The first two forbid the use of the 
mails for the purpose of selling or dealing in the securities of large corpora¬ 
tions unless the securities are first registered by the Securities and Exchange 
Commission. The third forbids electric and natural-gas holding companies 
to use the mails except when they have registered and are conducting 
their affairs in accordance with the act. These are far-reaching and 
drastic measures, imposing a type of restraint which many supposed lay 
within the scope of reserved powers of the states. But their constitution¬ 
ality has been upheld. 1 Here, again, the theory is that Congress may 
determine what is to circulate in the mails and eliminate whatever in its 
judgment is deceptive, fraudulent, or otherwise detrimental to the public 
welfare. Many oppose this doctrine, fearing that it may lead to the con¬ 
dition where Congress could regulate anything, regardless of how local in 
nature, by the mere expedient of exclusion from the mails. The tendency 
may have been checked by the broadened interpretation of the commerce 
power made since 1937. 2 

States and the Postal Service. —Whether the postal pow r er is exclusive 
or concurrent has long been disputed. Had Congress failed to establish 
a postal service, the states might have established their own without 
question; but since Congress has acted, their sphere of activity is limited 
indeed. Such legislation as they may now enact must in no way compete 
or conflict with the federal service. 

Because post offices and post roads are usually situated within one state 
or another, state legislation inevitably affects them. The point at which 

1 Jones v. Securities and Exchange Commission, 298 U.S. 1 (1936); Wright v. Securi¬ 
ties and Exchange Commission, CCA 1940, 112 F. 2d 89; Detroit Edison Co. v. Securities 
and Exchange Commission, CCA 1941, 119 F. 2d 730. 

2 See pp. 390. 
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the affection is objectionable depends largely upon circumstances. States 
may not, for example, force drivers of postal vehicles to obtain drivers 1 
licenses or accident insurance; they may not require mail trains to make 
unreasonable stops or deviations from their routes; they may not tax auto¬ 
mobiles and essential supplies used exclusively in the postal services; they 
may not force a mail wagon to stop for the payment of tolls; and, although 
states might stop a mail carrier to serve him with a lien of execution 
(because to stop him is not necessarily to detain him), horses used to carry 
the mails could not be seized in execution of the lien. 

On the other hand, states may (since 1939) tax the income of postal 
employees; arrest and detain a mail carrier for murder; punish a mail 
carrier for driving recklessly through crowded streets; require mail trains 
to travel at moderate speeds through city limits even though the mails 
may be delayed thereby. Moreover, states may pronounce criminal con¬ 
duct pertaining intimately to the mails. They may, for example, convict 
one for highway robbery even though the person robbed the mails. Or a 
state might proceed against one for making intimidating threats, even 
though the threats may have been sent through the mail. Extortion 
might be punishable under state law, while the sending of an extortionate 
message through the mails might also be a federal crime. The question 
in each instance is whether, and to what extent state law unreasonably 
burdens or impedes operation of a federal agency or statute. 

The Postal Power and Private Rights. —The rights guaranteed by the 
Constitution stand inviolate before the postal just as before other powers. 
Those most frequently involved in controversy are freedom of speech and 
press, and the provision in the Fourth Amendment which says that “The 
right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated. . . ” 

Freedom of Speech and Press .—Whenever federal authorities place any 
restrictions upon the content of mailable matter, freedom of speech and 
press are inhibited. And yet, as has been observed, postal authorities 
may exclude obscene literature, objectionable advertising, writings calcu¬ 
lated to incite to crime, and matter advocating or urging treason, insur¬ 
rection, or forcible resistance to any law of the United States. How can 
this be? To answer, it is necessary to recall that private rights are never 
absolute but must be reconciled with the exercise of powers granted by 
the body politic. 1 While liberty is to be presumed, this does not justify 
license; hence the lawmakers may proscribe what they deem injurious to 
the public peace and welfare. Under this formula the only hope that rights 
will not be emasculated lies in an alert public opinion, frequent elections, 
checks, and balances. 

While most persons accept this understanding, many criticize the method 

* Cf. p. 128. 
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by which the law is enforced. 1 Using the mails to circulate nonmailable 
matter is usually a crime triable before federal courts in the customary 
manner. But in a majority of instances criminal prosecution does not 
ensue; instead, objectionable mail is banned by administrative order, 
thereby virtually driving offenders out of business. 2 Such orders are issued 
by the Postmaster General after investigation. He is both judge and jury 
and may even issue his orders without affording a hearing. His findings 
of facts are final though an appeal may be taken to the courts for a review 
of the law and determination of sufficiency of the evidence. 

Complaint is heard that the Postmaster General has been given too 
much power and that the procedure leads to arbitrary deprivation of 
freedom of speech and press. This criticism was especially pronounced 
during the First World War when the Postmaster General withdrew second- 
class privileges of a number of publications for criticisms of the war and 
its conduct. Among these were the Masses , the Nation, the Milwaukee 
Leader , Latzko's Men in War , Lenin's Soviets at Work , and Veblen's Imperial 
Germany and the Industrial Revolution . Despite widespread criticism, the 
law remains unchanged. Among the more recent actions were those 
banning Esquire and Police Gazette for alleged obscenity, and a pamphlet 
by Dr. Paul Popenoe entitled “Preparing for Marriage’' for too frank 
discussion of sex. While the courts have upheld nearly all such orders, 
they occasionally call a halt, as was illustrated by the recent case involving 
Esquire. Here the Postmaster General based his action not only on alleged 
obscenity but also on the ground that the magazine was not of “a public 
character contributing to the arts, literature and sciences." For this he 
was strongly rebuked by a unanimous Circuit Court of Appeals, and later 
by the Supreme Court. 

Unreasonable Searches and Seizures. —One's mail is among the “papers" 
and “effects" that may not be unreasonably searched and seized. Accord¬ 
ingly, unless the sender gives consent, no letter, publication, or package 
sent through the mail can be opened without a search warrant. This is 
never done by local postal employees. Instead, postmasters forward 
mail suspected of being unmailable to the dead-letter office. Thereupon, 
some duly authorized employee goes before a United States commissioner 
or district judge, describes the mail to be searched and seized, and presents 

1 The best statement of the critics is found in Zechariah Chafce, Free Speech in the 
United States (Cambridge, Mass.: Harvard University Press, 1941), passim. 

2 In the case of mail concerning lotteries and the like, “fraud orders” are issued, 
which have the effect of returning the mail to its sender or to the dead-letter office. 
But in the case of newspapers and magazines to which objection is made on grounds 
other than fraud, they are either rejected when mailed or the permit which entitles 
them to second-class postal rates is withdrawn. The latter is a serious penalty inas¬ 
much as second-class rates are from eight to fifteen times lower than third-class, which 
they would henceforth find it necessary to pay. Ibid. f p. 302. 
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evidence to justify his suspicion. If the warrant is issued, the matter is 
turned over to the Post Office inspection service for further investigation, 
then to the solicitor, who, in turn, presents the case to the appropriate 
district attorney for prosecution. 


STANDARDS FOR WEIGHTS AND MEASURES 

Scope of the Power. 1 —Another power granted to Congress is that of 
fixing the “standard of weights and measures.” This obviously meant 
that Congress might define standards of weight, length, capacity, and area; 
but it was not clear what else might be done. Some argued that the 
Federal government might “fix” standards but could not police them. 
Although the task of policing has been left largely to the states, there can 
now be no doubt but that the Federal government may do so if it wishes. 
Recently the question has arisen as to whether the weights-and-measures 
clause might also justify federal legislation fixing standards of quality and 
identity as well as of weight, length, capacity, and area. At present such 
standards are fixed only for products bought by governmental agencies 
for their own use and for products (mostly agricultural) entering interstate 
commerce. 2 Their constitutional basis is, therefore, the proprietary and 
commerce powers. But if the weights-and-measures clause can be stretched 
to include standards of identity and quality, then Congress could enact 
legislation requiring all products, whether or not used by governmental 
agencies or entering interstate commerce, to comply with uniform rules 
governing such matters as purity, quality, classification, and labeling. 
Since Congress has not yet gone so far, the question is largely academic, 
but it may someday become the subject of heated controversy. 

States and Weights and Measures. —The power to fix weights and meas¬ 
ures is a concurrent one in the sense that the states may legislate until 
the time Congress does and afterward they may do whatever is not incon¬ 
sistent with federal law. The states assumed nearly full responsibility 
until 1838. Later most of them made the English and metric systems 
as well as the other standards specifically fixed by Congress part of state 
law. In addition, states have fixed standards for a number of items 
with which Congress has not as yet concerned itself. These may, and 
sometimes do, vary. For example, a ton is 2,000 pounds in some states 
but 2,240 pounds in others. In Wisconsin a bushel of onions is 50 pounds, 
but in Idaho it is 57 pounds. In Texas a bushel of sweet potatoes is 
50 pounds, while in Florida it is 56 pounds. In the case of greens (mustard, 

1 See p. 638 for a full discussion of the Bureau of Standards and legislation dealing 
with weights and measures. 

2 See p. 639. 
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spinach, turnip tops, etc.), a bushel varies from 10 pounds in North Carolina 
to 30 pounds in Alabama. 1 

THE BANKRUPTCY POWER 

A Concurrent Power. —Another power delegated to Congress is that of 
establishing “uniform Laws on the subject of Bankruptcies throughout the 
United States.” 2 The clause clearly implies that the power is a concur¬ 
rent one. Like other powers of this type, the states may continue their 
laws until such time as Congress decides to bring about uniformity. When 
Congress does legislate, state laws that are in conflict are suspended, but 
those not in conflict remain in effect. If Congress should repeal its pro¬ 
visions, as it did on three occasions during the nineteenth century, then 
the state laws could once more be enforced without reenactment. Federal 
law is now so complete and comprehensive that it leaves little room for 
state matters, although there are important instances where state insolvency 
laws still apply. 3 

The depression that followed 1929 brought an avalanche of business 
failures, causing Congress to enact liberalizing amendments including 
special provisions for farmers, railroads, municipalities, and certain other 
private corporations. Two of these ran afoul of the courts, throwing inter¬ 
esting light on the scope of the bankruptcy power. 

Farm Mortgage Moratorium Legislation.—The first was the famed 
Frazier-Lemke Act, passed in the closing days of the Seventy-third Con¬ 
gress (June, 1934) following a filibuster conducted by Senator Huey Long 
of Louisiana. This measure sought to relieve farm debtors by granting 
an extension of time during which they might pay off farm mortgages, and 
by permitting farmers to obtain clear title by paying what the farm was 
worth during the depression rather than the face value of the mortgage. 
In the case of a person named Radford, a Kentucky farmer, 4 the legis¬ 
lation would have permitted him to settle for $4,445 rather than $9,205.09 
claimed by his creditors. In a unanimous opinion, the Supreme Court 
ruled that the law deprived creditors of property without due process of 
law in violation of the Fifth Amendment. 5 Though the Court had upheld 
state mortgage moratorium legislation 6 and intimated that Congress might 
also act to stay farm foreclosures, it insisted that no legislation could act 

1 Harold D. Koontz, Government Control of Business (Boston: Houghton, 1941), 

p. 801. 

*The clause also grants power to “establish a uniform rule of naturalization.’' 
Since this subject is discussed in Chap. 8, it is omitted here. 

* See p. 647 for a discussion of legislation. 

4 Louisville Joint Stock Land Bank t;. Radford, 295 U.S. 555 (1935). 

•JWd. 

• Home Building & Loan Association v. Blaisdell. 290 U.S. 398 (1934). 
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to impair the right of mortgagors to either the full value of the mortgage 
or the property itself. 

Following this decision, Congress without a dissenting vote adopted a 
new Frazier-Lemke Act, 1 designed to meet the objections of the Court. 
This measure permitted a district court to declare an emergency in its 
locality for a limited time and then to declare a 3-year mortgage mora¬ 
torium. During the interim, the property was under supervision of the 
court, the farm debtor was obliged to pay a reasonable rental, and at the 
end of 3 years (or sooner at the discretion of the court) the mortgagor 
could either demand payment or take possession of the property. This 
new measure met with the unanimous approval of the Supreme Court. 2 

Reorganization of Municipal Indebtedness. —To relieve local govern¬ 
ments suffering from tax delinquencies 3 following the collapse of 1929, 
Congress amended the Nelson Act by providing that municipal corpora¬ 
tions and other political subdivisions of states might voluntarily apply to 
federal courts of bankruptcy to effect a readjustment of their debts. 4 
Under court supervision, debts might be scaled down, compromised, or 
repudiated, without the surrender of any property on the part of the local 
government, if approved initially by creditors holding 30 per cent, and 
finally by those holding 66% per cent of the indebtedness. 

Though no objection was made to the plan of reorganization itself, a 
majority of the Court declared the legislation to be an unconstitutional 
interference on the part of the Federal government with agencies of the 
state. 5 If the obligations of local governments, said the court, may be 
subjected to revision under federal law, the states and their political sub¬ 
divisions are no longer free to manage their own affairs. The minority 
thought this contention untenable inasmuch as local governments could 
proceed only when they wished to do so and then only when the state gov¬ 
ernment to which they owed their creation had previously given them 
permission. “To hold,” said Justice Cardozo, “that this purpose [reor¬ 
ganization of indebtedness] must be thwarted by the courts because of a 
supposed affront to the dignity of the state, though the state disclaims the 
affront and is doing all it can to keep the law alive, is to make dignity a 
doubtful blessing.” Essentially the same provisions were reenacted in 
1937 and incorporated in the Chandler Act of 1938. When tested, the 

l This became a part of the Chandler Act of 1938, United States Code , Annotated, 
Title 11, Chap. 8. 

* Wright v. Vinton Branch of the Mountain Trust Bank of Roanoke et al ., 300 U.S. 
440 (1937). 

* In January, 1934, 2,019 municipalities, counties, and other governmental units 
were known to be in default of over a billion dollars. 

4 United States Code , Annotated , Title 11, Chap. 9. 

5 Ashton v . Cameron County Water Improvement District, 298 U.S. 513 (1935). 
The decision was 6 to 3 with Justices Cardozo, Brandeis, and Stone dissenting. 
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Supreme Court, 1 whose personnel had changed in the meantime, approved 
the legislation, 2 thus modifying, if not reversing, its former decision. In 
consequence, state political subdivisions may now reorganize their indebted¬ 
ness under federal bankruptcy laws. 


PATENT AND COPYRIGHT POWER 

An Exclusive Power. —From the seventeenth century onward it has 
been customary in England and the United States to grant monopolies for 
limited times to inventors and authors as a reward for their genius, talent, 
and enterprise. Borrowing from English experience, the Constitution 
provides that “Congress shall have Power ... to promote the Progress of 
Science and useful Arts by securing for limited Times to Authors and 
Inventors the exclusive Right to their respective Writings and Discoveries.” 
This power is one granted exclusively to Congress. The states were 
deprived of all authority over the subject in order to guarantee that 
inventors and authors would not be subjected to the varying laws of dif¬ 
ferent states whose governments might even go so far as to discriminate 
deliberately in favor of their own residents. 

Scope of the Power. —The phrase “to promote the progress of science 
and useful arts” does not convey power to do whatever Congress wishes in 
order to advance science and the arts. Rather, the phrase merely states 
the purpose for which patents and copyrights may be issued. Note also 
that patents and copyrights can be granted for “limited times” only. 
This prevents monopolies in perpetuity; although it does not prevent 
renewals for limited times. 

Patents must be issued to “inventors” and copyrights to “authors”— 
not to anyone else, other than bona fide heirs and assigns. Furthermore, 
patents can be issued only for “discoveries” and copyrights for “writings.” 
To be the former, it must be a new and useful creation or contrivance dis¬ 
covered by intellectual labor. This definition precludes obtaining a patent 
for merely an ingenious readjustment of existing devices; nor could one 
patent something found, stolen, or given to him. To be a “writing” the 
production must be an original, meritorious work of literature or art 
created by intellectual labor and published for public use. This would 
include books, newspapers, paintings, motion-picture films, songs, and 
even private letters; but it would not include prints, labels, trade-marks, 3 

1 United States v . Bekins, 304 U.S. 27 (1937). 

* The vote was 6 to 2. Justice Cardozo did not participate because of illness. Jus¬ 
tices McReynolds and Butler were the two dissenters. 

3 The Federal government permits the registration of trade-marks for products of 
interstate commerce, but this is done pursuant to the commerce rather than the copy¬ 
right power. See p. 646. 
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ideas expressed in a copyrighted book, titles of books, and songs, the news 
itself, or the mere publication of statutes of a state or ordinances of a city. 1 

State Authority over Patents and Copyrights. —Since the power to issue 
patents and copyrights is granted exclusively to the Federal government, 
the states have never tried to do this since the adoption of the Consti¬ 
tution. They have, however, imposed a number of regulations upon the 
use of patented and copyrighted articles. Some have been upheld, others 
have not. In general, the rule is that state laws are permissible if enacted 
pursuant to some reserved power, if they are reasonably necessary and 
nondiscriminatory, and if they do not impair substantive rights conveyed 
by the Federal government to inventors and authors. Thus, a patent 
right itself cannot be taxed by a state, but patented articles may be if the 
tax is not levied simply because the articles are patented. States may 
prescribe precautionary regulations as to how such things as explosives, 
medicines, food, and drugs, though patented, might be manufactured, 
transported, and sold as long as such regulations are in fact adopted to 
protect the public and not, for example, to discriminate against nonresident 
patent holders. States might prohibit the showing of a motion picture, 
even though copyrighted, if deemed to be obscene; or the sale of a magazine, 
though copyrighted, if vulgar; or the making of a contract on the part of 
a patent holder to dictate the resale price of a patented article, if this was 
deemed necessary to avoid monopoly. 


THE PROPRIETARY POWER 

The Proprietary Power. —The Federal government is a proprietor in the 
sense that it may acquire, hold, and dispose of property, enter into con¬ 
tracts, hire, manage, and discharge its employees, and in general, conduct 
its affairs. Though ample authority for the exercise of functions such as 
these is contained in the implied clause, additional authorization is con¬ 
veyed in the words “ Congress shall have Power to dispose of and make all 
needful Rules and Regulations respecting Territory or other Property 
belonging to the United States. . . .” 2 In addition to its use for general 
functions, Congress has recently used this power for the attainment of 
purposes of a highly controversial nature. 

Use of Power to Justify TVA “Yardstick.” —In 1935 the Tennessee 
Valley Authority Act was passed. 3 Its operation of Wilson Dam, at 
Muscle Shoals, included among other things the generation of electricity 
for its own use and transmission and sale of the surplus in surrounding 
territory. To dispose of the surplus, an energetic campaign was waged 


1 Federal legislation is discussed on p. 646. 

2 Article IV, Section 3. 

8 This legislation is fully discussed on, p. 715. 
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to induce farmers to form cooperatives and municipalities to acquire 
their own distribution systems, after which electricity would be sold to 
them by TVA at wholesale rates thereafter to be disposed of to ultimate 
consumers at rates considerably lower than formerly prevailed. The pur¬ 
pose was not only to dispose of a surplus, but also to measure the cost of 
distributing electricity to farmers and residential users. Private utilities 
fought the program every step of the way claiming, among other things, 
that the Federal government lacked constitutional authority to dispose of 
surplus electricity in such a way as to threaten their business and bring 
them under federal regulation rather than state. 

The controversy reached the Supreme Court in 1936. 1 The Court 
found 2 the building of the dam, which had been begun during the First 
World War, a legitimate exercise of the war power, and other operations 
on the river a legitimate exercise of the power over interstate commerce. 
As for the disposal of surplus electricity, the Court pointed out that the 
electricity was property of the United States constitutionally acquired and 
that the Constitution expressly authorized Congress “to dispose of and 
make all needful rules and regulations respecting . . . property belonging 
to the United States.” The operations of TVA were, therefore, sustained. 
The program has since been greatly expanded in the vicinity of the Ten¬ 
nessee River and extended to other parts of the nation as well, with the 
result that Congress has discovered a highly effective weapon with which 
to regulate private enterprise, the affairs of which had previously been 
beyond its reach. 

Use of Power to Justify Wage-and-hour Regulation. —The proprietary 
power was again used to justify the Walsh-Healy Act of 1936. This act 
requires that all those who contract with agencies of the Federal govern¬ 
ment for materials the value of which exceeds $10,000 shall not work 
employees more than 8 hours a day or 40 hours a week; that they will pay 
prevailing wage rates in the industry; and that they will not employ males 
under sixteen nor females under eighteen in the making of materials for 
the government. Thousands of contracts have been entered into, espe¬ 
cially after the entrance of the United States into the Second World War, 
the provisions of which dictate labor regulations involving millions of 
employees and many employers. Though there was never much doubt 
about the constitutionality of this use of the proprietary power, the legis¬ 
lation was reviewed in 1940, 3 whereupon the Supreme Court observed that 
“Like private individuals and businesses, the Government enjoys the 
unrestricted right to produce its own supplies, to determine those with 
whom it will deal, and to fix the terms and conditions upon which it will 

1 Ashwander v. Tennessee Valley Authority et al ., 297 U.S. 288. 

2 The division was 8 to 1, Justice McReynolds being the lone dissenter. 

* Perkins v. Lukens Steel Company, 310 U.S. 113. 
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make needed purchases.” Since this legislation applies to all producers, 
whether engaged in interstate commerce or not, Congress has discovered 
an additional device for subjecting persons hitherto beyond its reach to 
federal control. 

POWER TO ACQUIRE AND GOVERN TERRITORIES 

The Power to Acquire Territories.—Authority to acquire territory from 
foreign states is implied from the war and treaty powers; authority to 
acquire unclaimed territory by discovery is inherent in the fact that the 
United States is a sovereign nation; while authority to acquire territory 
within existing territorial limits of the United States is both implied from 
the spending power and the two provisions noted below conferring power 
to govern territories. The Constitution assumes that where territory is 
acquired within the forty-eight states, it will either be ceded by the states 
or purchased from the states or private parties. 

The Power to Govern Territories.—Authority to govern territories is 
expressly conferred in two sections of the Constitution. The first says 
Congress shall have power 

to exercise exclusive Legislation in all Cases whatever, over such District (not ex¬ 
ceeding ten miles square) as may, by Cession of particular States, and the Accept¬ 
ance of Congress, become the Seat of the Government of the United States, and to 
exercise like Authority over all Places purchased by the Consent of the Legislature 
of the State in which the Same shall be, for the Erection of Forts, Magazines, 
Arsenals, dock-Yards, and other needful Buildings. . . 

The second provision, previously quoted, says that “ Congress shall have 
power to dispose of and make all needful rules and regulations respecting 
the Territory . . . belonging to the United States.” 2 

Scope of Federal Power over Its Territories.—Congress has exclusive 
jurisdiction over territories outside the forty-eight states, as in Alaska, 
Hawaii, and Puerto Rico. The same is true for the District of Columbia 
inasmuch as the state that formerly owned the area ceded it to the United 
States. But the extent of federal authority over places owned within the 
states is not so clear. The question is of considerable importance when 
one realizes that the Federal government owns hundreds of places such as 
prison camps, old soldiers* homes, army camps, shipyards, arsenals, post 
offices, and public lands. In every instance it becomes necessary to deter¬ 
mine whether federal or state law applies. 

The only thing said about the subject in the Constitution is contained 
in the provision, quoted in full above, which says that Congress shall have 

1 Article I, Section 8. 

* Article IV, Section 3. 
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power “to exercise like [i.e., exclusive] authority over all places purchased 
by the consent of the legislature of the state in which the same shall be, for the 
erection of forts, magazines, arsenals, dock-yards, and other needful 
buildings. . . .” In other words, federal jurisdiction is exclusive only over 
places purchased with the consent of the legislature of the state in which 
they are situated. If purchase is made without state approval, as is often 
the case, state law continues to control, although, since the property is 
owned by the Federal government, it cannot be discriminated against or 
unreasonably burdened. 1 The Federal government ordinarily requests 
state approval and the states grant it in some such language as this: “The 
United States, or such person or persons as may be by them authorized, 
shall have the right and authority to purchase the fee simple of a sufficient 
quantity of land in the city of Columbia on which to erect a post office and 
a court house; provided, that the said purchase does not exceed four acres.” 
This w r ould automatically convey exclusive jurisdiction over the four acres 
to the Federal government. 2 

This arrangement has had some interesting results. The courts have 
held that one who committed robbery on a road through the West Point 
Military Reservation could not be convicted in a state court. On the 
other hand, many have been tried and convicted by the Federal government 
for crimes committed on federal land acquired with state consent. 3 On 
another occasion the courts ruled that inmates of a federally owned asylum 
for disabled volunteer soldiers ceased to be citizens and residents of the 
state, 4 hence ineligible to vote, because the state had consented to federal 
purchase. On still another occasion the courts held that a resident on a 
federal reservation, purchased with the consent of the state, was not a 
resident of the State, hence not entitled to sue for divorce in the state court 
even though the Federal government had made no provision for such cases. 
Other illustrations similar to these can easily be imagined. 

Federal Legislation.—Congress has enacted extensive legislation govern¬ 
ing territories, much of which is discussed in a subsequent chapter. 5 Here 
we shall note only that the federal criminal code mentions a long list of 
offenses that are punishable in federal courts if committed on federal 

1 Federal land and property cannot be taxed without congressional consent, because 
to do so would enable a segment of the Union to place a financial burden upon the people 
in all the states. See p. 370. 

2 Sometimes the state reserves the right to permit its officers to serve civil and crimi¬ 
nal processes, including the right to make arrests, on federal territory for offenses com¬ 
mitted elsewhere. This has been upheld by the courts on the ground that it does not 
impair federal authority. Congress is ordinarily quite willing to grant the exception 
in order to prevent federal lands from becoming a refuge from criminals fleeing from 
state and local authorities. 

2 For an illustration see Bowen v. Johnson, 306 U.S. 19 (1938). 

4 But not of the United States, of course. 

* Chap. 26. 
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territory within the states. 1 These include such common offenses as 
murder, larceny, assault, arson, rape, and robbery. As a general thing, 
Congress has accepted the common-law definition of such offenses, with 
the result that federal law on its land is not greatly different from that of 
the state in which the property is located. 
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Chapter 21 

ADMINISTRATIVE ORGANIZATION AND PROCEDURE 


Organization is the arrangement of personnel for facilitating the accom¬ 
plishment of some agreed purpose through the allocation of functions and 
responsibilities. It is the relating of efforts and capacities of individuals 
and groups engaged upon a common task in such a way as to secure the desired 
objective with the least friction and the most satisfaction to those for whom 
the task is done and those engaged in the enterprise. 

John M. Gaus, The Frontiers of Public Administration . l 

There is no more forlorn spectacle in the administrative world than an 
agency and a program possessed of statutory life, armed with executive orders, 
sustained in the courts, yet stricken with paralysis and deprived of power. 
An object of contempt to its enemies and of despair to its friends. 

The lifeblood of administration is power. 

Professor Norton E. Long, “ Power and Administration.”* 


INTRODUCTORY CONSIDERATIONS 

After policy has been formed, by the processes described in the first 
part of this book, it must be executed. The administrative process involves 
both policy interpretation and implementation. The initial considera¬ 
tion of public administration is to secure an effective machinery for carry¬ 
ing out the will of the policy makers—legislators, executives, judges, elec¬ 
torate. Certain general aspects of this question have been dealt with 
already in previous chapters on the executive branch. The task here 
is to inquire more deeply into the subject, seeking a fuller explanation of 
organizational theory and practice. It should be borne in mind constantly 
that politics is master of administration, that administration must defer 
to the policy makers. 

Organizational Theory. —Administrative organization is not an end in 
itself, but a means to an end. 8 It exists to put into force, to administer 
the policies determined by policy formers. A well-organized and well- 
managed administrative unit will produce the results desired by policy 
makers, legislative and executive, with efficiency and speed, and with due 
respect for the rights of the affected parties. Under the most simple 

1 (Chicago: University of Chicago Press, 1936), pp. 66-67. 

* Public Administration Review , vol. IX (Autumn, 1949), p. 257. 

• Herman Finer, “Organization, Administrative,” Encyclopedia of the Social Sciences 
(New York: Macmillan, 1930), vol. 11, p. 480. 
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circumstances—as in a village with a population of 100—elaborate depart¬ 
mental organization is unnecessary, and responsibilities may be subdivided 
with ease among part-time officials. A great nation, on the other hand, 
requires a mighty administrative leviathan with hundreds of thousands 
of civil servants and vast, complex administrative organization. 

The great functions that government provides are usually assigned to 
operating departments and are called “line” functions. They provide 
the basic services and regulation that government is established to perform. 
Similar functions are usually grouped together and placed in a common 
department. In a small city, for example, fire and police services might 
be included in a department called “public safety,” and all health and 
charitable work grouped in a “public-welfare” department. In a national 
state, the armed forces could be directed by a department of “national 
defense,” and all services to business placed in a department of “trade 
and commerce.” 

In order to control and to provide specialized services for these depart¬ 
ments, “staff” agencies are created to furnish personnel, planning, finances, 
or other services needed by the operating or “line” agencies. Through 
“staff” agencies, the administrative head can keep informed of “line” 
developments and may exert direction and control. The Bureau of the 
Budget, located in the Executive Office of the President, is an example of 
a staff agency. 

A case often is made for the independence from direct executive or 
legislative control of a staff or line agency. It is argued that a business 
or entrepreneurial public function ought to be free of the usual govern¬ 
mental restrictions on finance and personnel which were designed to fit 
ordinary functions. Crusaders for the merit system usually demand inde¬ 
pendent status for a personnel agency in order to keep it away from the 
taint of spoils. Making regulatory bodies independent of regular depart¬ 
ments is common on the ground that such agencies possess quasi-legisla¬ 
tive and quasi-judicial powers and must therefore not be subject to external 
control under the separation of powers principle. 

Constitutional and Statutory Provisions. —The Federal Constitution is 
notably silent regarding administrative structure. In Article II, Section 2, 
it states that the President can require an opinion in writing of the prin¬ 
cipal officer in each of the executive departments on any subject relating 
to the duties of his office. In the same section, Congress is given authority 
to vest by law the appointment of inferior officers in the President alone, 
in the courts, or in the heads of departments. One may infer from these 
provisions that the framers of the Constitution anticipated executive 
departments headed by individuals responsible to the President. Certainly 
the presumption that Congress should establish such departments, func¬ 
tions, and organization as necessary is justified. 
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Congress acted promptly, and in its first sessions (1789) created the 
departments of Foreign Affairs, 1 War, and Treasury. Each department 
was to be headed by a “secretary,” appointed by the President. The 
first Congress also created the offices of Postmaster General and Attorney 
General, without the status of executive departments. For the next 
hundred years nearly all federal functions, as they were created, were 
grouped into existing or new departments. 

The independent agency, responsible to no department, is largely a 
product of the last 60 years. Its persistence has been due primarily to 
the conviction that regulatory commissions must be free. The immunity 
from external control of the Interstate Commerce Commission, for example, 
is considered of high importance by the common carriers. 

NATIONAL DEPARTMENTS 

Organizational Confusion.—In the creation of new functions and agen¬ 
cies, Congress during the first hundred years under the Constitution fol¬ 
lowed the general rule that they should be placed in executive departments 
under presidential control. Departure from this principle began with 
the creation of the Civil Service Commission in 1883 and the Interstate 
Commerce Commission in 1887. During the Wilson administration 
(1913-1921), especially while the country was at war, a host of independent 
boards, commissions, councils, and administrations was created. 2 Some 
of these survived after the war. The economic depression that began 
in 1929 produced problems that required innovation of policies and a 
bewildering array of agencies was established by statute and by executive 
order. 

Mr. Herbert Hoover, while Secretary of Commerce, in 1925 reported 
on the confusion of functions then existing. He found nine departments 
and independent agencies engaged in public works, five in conservation, 
six in aiding the merchant marine, four providing veterans’ aid, three 
governing territories, three aiding education, and every one purchasing 
its own supplies. 3 

New Departments.—Two possible solutions are proposed for this prob¬ 
lem. One is that new departments should be created. The other is 

1 Subsequently changed to State. See Lloyd M. Short, The Development of National 
Administrative Organization in the United States (Baltimore: The Johns Hopkins Press, 
1923). 

2 A good general statement of this development is given in United States President’s 
Committee on Administrative Management, Report with Special Studies (Washington: 
Government Printing Office, 1937), pp. 31-33. 

*The most amusing aspect of all was the report that Alaskan bears were pro¬ 
tected by three different departments: brown bears by Agriculture, grizzly bears by 
Interior, and polar bears by Commerce. 
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that bureaus and agencies might be reshuffled within existing departments. 
Most of the reports and studies of reorganization have included both 
features. After the First World War, the Brookings Institution recom¬ 
mended consolidation of the War and Navy departments into a defense 
department, abolition of the Department of the Interior, and creation of 
new Departments of Education and Science, Public Works and Public 
Domain, and Public Health. 1 When President Harding in 1923 sent a 
recommendation to Congress on reorganization, he followed the Brookings 
plan, except that he recommended only one new department of Education 
and Health. Congress took no action on this proposal. 

The next scheme for additional departments was that of the President’s 
Committee on Administrative Management in 1937. It urged the addi¬ 
tion of two new departments, a Department of Social Welfare and a Depart¬ 
ment of Public Works, making a total of twelve departments. This was 
rejected by Congress, which denied the President power to create new 
departments in the Reorganization Act of 1939. President Roosevelt 
did create, however, three great new “agencies” that were like departments 
in all but name, and he invited the “administrators” who headed each to 
sit with the cabinet. 

The Commission on Organization of the Executive Branch of the Gov¬ 
ernment (Hoover Commission) recommended in 1949 that a new Depart¬ 
ment of Social Security and Education should be created. 2 The proposed 
department would include Indian Affairs but would exclude health. A 
strong minority report favored the establishment of a Department of Wel¬ 
fare, embracing health, social security, and educational functions which 
for a decade had been together in the Federal Security Agency. The 
Hoover Commission recommended the retention of the Department of the 
Interior, but with several responsibilities added and a few existing ones 
transferred elsewhere. 3 A minority called for a Department of Natural Re¬ 
sources, with public-works activities scattered through various departments. 

Immediately after signing the Reorganization Act of 1949, President 
Truman sent to Congress a series of reorganization plans, of which plan 1 
was to create a Department of Welfare resembling that backed by the 
minority of the Hoover Commission. The plan was nullified by action of 
the Senate. Therefore the number of full departments remains at nine, 
three of which have fewer employees than has the Federal Security Agency. 
Unquestionably the establishment of a new department in the welfare- 

1 Short, op. cit., pp. 463-464. 

2 Hoover Commission, Social Security and Education , Indian Affairs (Washington: 
Government Printing Office, 1949), pp. 3-11. The minority statement appears on 
pp. 37-47. 

8 Hoover Commission, Reorganization of the Department of the Interior , pp. 7-16. 
The proposal for a new Department of Natural Resources, backed by a minority, appears 
on pp. 53-60. 
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education field will come up again, as it has so many times in the past. 
The President has already used successfully his powers to reorganize, 
granted under the 1949 act, to rebuild the Department of Labor, which had 
been greatly weakened through transfers and budget cuts. 

Transfer of Bureaus. —The other solution is to reorganize bureaus and 
services within departments through transfers so that like functions will 
be brought together and duplication and overlapping of activities mini¬ 
mized. This process is sometimes derisively called “reshuffling” the 
bureaus. President Hoover asked Congress for reorganization legislation 
at least three times during his administration. Some reorganization was 
accomplished through an amendment attached to an appropriation bill 
in 1932. 1 It gave the President power to transfer independent agencies 
to departments, to move from one department to another, and to con¬ 
solidate or redistribute functions. Executive orders made under the law 
were to lie 60 days before the two houses of Congress; either house might 
reject the orders by a simple resolution. In December, 1932, after his 
defeat by Mr. Roosevelt, President Hoover submitted to the House and 
Senate an extensive reorganization scheme. The House, under Demo¬ 
cratic control, rejected the plan by resolution. The Hoover plan would 
have moved many public-works activities to the Department of the Interior, 
placing them under an assistant secretary for public works. Educational 
and welfare activities were sent to Interior also, to be managed by an 
assistant secretary for education, health, and recreation. To the Depart¬ 
ment of Commerce were transferred several agencies of a business or aid- 
to-business nature. 

On the eve of Mr. Roosevelt’s inauguration in 1933 powers of the Presi¬ 
dent to effect reorganization were broadened, but it was provided that 
they should expire in 2 years. During that period, 1933-1935, Mr. Roose¬ 
velt made many transfers, most of them minor, but including the impor¬ 
tant grouping of agricultural credit agencies in the Farm Credit Admin¬ 
istration. The Committee on Administrative Management recommended 
a revival of the presidential power to transfer and consolidate agencies, 
under what it called the “continuing executive responsibility for efficient 
organization.” 2 The committee stressed the necessity of organizational 
flexibility, and the fact that the task of reorganization is inherently execu¬ 
tive in nature. Behind the arguments for adapting administrative struc¬ 
ture to changing situations lies the practical fact that Congress has not 
been able to reorganize. Whenever Congress undertakes to consider re¬ 
working structure, employees and pressure groups swamp it with objec¬ 
tions, and no action results. 

1 47 Stat. 413. 

’United States President's Committee on Administrative Management, op. cil. t 
pp. 36-38. 
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The Reorganization Act of 1939 did not give the President the full 
authority to reorganize recommended by the committee. It did, however, 
permit him to make transfers, excepting seventeen agencies listed as 
untouchable. Authority was given for 2 years only, and executive orders 
could be evoked within 60 days by a concurrent resolution passed by 
both houses. The President promptly submitted two plans, both of 
which were permitted to go into effect by Congress. The first established 
the three “agencies,” concentrating welfare and educational activities 
in the Federal Security Agency, construction and maintenance of public 
works in the Federal Works Agency, and provision of credit facilities 
(except farm credit) in the Federal Loan Agency. The second reshuffled 
bureaus among the departments, confirmed Interior as a conservation 
department, and made several minor changes. The powers granted by 
the 1939 act expired in early 1941. 

After the declarations of war, the President received authority to 
transfer agencies and functions in the interests of the war effort in the First 
War Powers Act of December, 1941. 1 Agencies of the Department of 
Agriculture were reorganized, the National Housing Agency was created, 
Federal Loan Agency functions were transferred to the Department of 
Commerce, and other changes were made under the act. 

In December, 1945, Congress adopted the Reorganization Act of 1945, 
which gave the President the broadest authority to reorganize within the 
limits prescribed, so far granted to a chief executive. 2 This measure pro¬ 
vided that changes in administrative organization proposed by the Presi¬ 
dent go into effect in 60 days unless both the Senate and House disagree. 
Eleven agencies were made wholly or partially exempt from presidential 
action; of these six were fully protected—Interstate Commerce Commis¬ 
sion, Federal Trade Commission, Securities and Exchange Commission, 
National Mediation Board, National Railroad Adjustment Board, and 
Railroad Retirement Board. As under the 1939 act, the executive could 
not create or abolish departments. 

The 1945 act expired at the end of March, 1948. President Truman, 
in a series of reorganization orders during 1946 and 1947, was able to 
strengthen the Federal Security Agency, to create a new Federal Housing 
and Home Finance Agency, and to make a numter of lesser changes. 

The Hoover Commission recommended strongly that Congress enact 
legislation giving the chief executive even more authority over reorganiza- 

1 55 Stat. 838. It authorized the President to make such redistribution of functions 
as he deemed necessary. Action was limited to matters relating to the war, changes in 
the General Accounting Office were prohibited, and all agencies reverted to their previous 
status upon termination of the act. Termination was set for 6 months after the end 
of the war, or earlier if Congress by concurrent resolution or the President should so 
designate. 

2 59 Stat. G13. 
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tion than was granted in the 1939 and 1945 acts. 1 Indeed, the commission 
declared that many of its most important proposals probably could not 
be put into effect unless presidential power to reorganize were revived and 
extended. It called for a forthright delegation, without exceptions, but 
subject to congressional nullification through the passage of a concurrent 
resolution by both houses within the prescribed time. The Eighty-first 
Congress enacted the necessary legislation in June, 1949, granting the 
President sweeping power to reorganize. 2 

The new act authorizes presidential reorganization plans affecting 
nearly every agency of the executive branch, except that they cannot 
abolish a department, increase a term of office, or extend the life of an expir¬ 
ing agency. The courts of the District of Columbia are exempt, as are 
the Comptroller General and the General Accounting Office. Reorganiza¬ 
tion plans lie before Congress for 60 days; if either house disapproves 
within that period, the plan is dead. Thus the act is stronger than that of 
1945 in that there are fewer exemptions, but weaker in that either house 
can nullify, instead of action by both being required as under the earlier 
act. 


INTERNAL DEPARTMENTAL ORGANIZATION 

Departmental Management. —Federal executive departments are di¬ 
rected by single heads, although this is not always true of other levels of 
American government. It is fortunate that the first Congress established 
the initial departments with single heads; for that type of overhead manage¬ 
ment has great advantages over the plural or board-commission form. 
The unitary type concentrates responsibility for action and makes for 
greater speed and flexibility. 

Within the department, policy is directed by the secretary, who is 
responsible to the President, but he must rely on various aides to keep in 
touch with a great department employing up to 500,000 persons. He 
is aided by assistant secretaries and undersecretaries, who are usually 
appointed for political reasons, and by administrative assistants, but there 
is a strong tendency to develop in most departments a group of “ career ” 
men among the top assistants who constitute the management staff. The 
assistant secretaries and undersecretaries may supervise a group of bureaus, 
or a certain type of service or function running through several bureaus 
in the department. 3 Professor Macmahon favors the functional type of 
assignment for assistants as distinguished from the subject-matter type but 

1 Hoover Commission, General Management of the Executive Branch , pp. ix-xii. 

* Public Law 109, approved June 20, 1949. 

'United States President’s Committee on Administrative Management, op. tit., 
Arthur W. Macmahon, “Departmental Management,” pp. 249-270. 
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recognizes the difficulty of defining responsibilities in precise terms. Depart¬ 
ment heads convene assistant secretaries and bureau chiefs for “ depart¬ 
mental cabinet" meetings, at which policy questions may be ironed out, 
efforts coordinated, and progress reported. 

The latest thorough study of departmental management was made by 
the Hoover Commission. 1 First, it stressed the necessity of grouping the 
numerous agencies of government into departments “. . .by major pur¬ 
poses in order to give a coherent mission to each Department." Within 
each department, subsidiary bureaus and agencies should also be grouped 
according to major purposes. The commission further recommended that 
each department head should have power to organize his department as 
he thought best. For the typical department, the department head might 
have an undersecretary and the necessary number of assistant secretaries 
to cover the department's functions. Since all these officers would be of 
policy rank, the commission proposed that they should be appointed by 
the President with Senate confirmation. 

Another type of administrative unit found within a department or an 
independent agency is the staff office, which performs subsidiary services 
for the operating agencies. These staff services are generally located near 
the department head. They include offices charged with providing per¬ 
sonnel, legal, financial, research, informational, and other services. As the 
President keeps in touch with and controls federal line functions through 
his staff agencies, so the department head, within his department, contacts 
and manages his operating bureaus through personnel, financial, and other 
staff officers. The Hoover Commission urged that all major executive 
agencies be equipped with adequate staff assistants for legal counsel, 
finances, personnel, supply, management research, information, and con¬ 
gressional liaison. 

Bureaus and Other Units.—Within each department the major sub¬ 
functions and line services are divided into “ bureaus," but these major 
units may also be called “services" or “offices" or “administrations.” 
The internal organization is determined by both statutes and executive 
orders. Many of the bureaus in the federal structure have a statutory 
basis, a fact that renders reorganization difficult unless the President is 
delegated authority to transfer units. Bureau heads generally are called 
“director," “commissioner," or “chief." Civil service status of the bureau 
head varies, but an increasingly large proportion of them are found within 
the classified service, and many others are appointed within the spirit 
of the merit system. 2 

1 Hoover Commission, General Management of the Executive Branch , pp. 29-45. 

‘Arthur W. Maemahon and John D. Millett, Federal Administrators (New York: 
Columbia University Press, 1939). See also Schuyler C. Wallace, Federal Departs 
mentalization (New York: Columbia University Press, 1941). 
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Below the bureau level terminology and organizational practice are even 
more variable. The title “division” is used most commonly to indicate 
a subdivision of a bureau, but “unit,” “branch,” and “section” are 
employed also. The lower in the administrative ladder, the less chance 
that form is bound by statute, and the more chance that reorganization 
can be achieved by executive action. 

The term “agency,” previously used generally to designate any admin¬ 
istrative body, was attached in 1939 to three organizations—Federal 
Security, Federal Works, and Federal Loan. By this action they attained 
a status comparable in many respects with that of departments. Many 
of the bureaus of these agencies were termed “administrations,” as the 
Social Security Administration and Public Buildings Administration. 
Independent establishments are sometimes divided into operating bureaus 
or divisions; occasionally the operating units are called “administrations” 
or even “departments.” 

The Hoover Commission proposed a standard nomenclature for agencies 
within a department: service, bureau, division, branch, section, and unit. 
The bureau would be the principal operating agency, but when several 
bureaus with closely related functions were operating in the same depart¬ 
ment, they would be grouped into a common “service.” Bureaus would 
be divided further into smaller agencies as required, utilizing the names 
“division,” “branch,” “section,” and “unit.” 


ADMINISTRATIVE PROBLEMS 

Administrative Areas. —In national administration most functions are 
provided largely by field officers operating from offices spread over the 
country. About 90 per cent of federal civil employees are found in field 
services, and 10 per cent in Washington, D.C. Obviously, if the Depart¬ 
ment of Agriculture operated solely in the nation's capital, it would con¬ 
tact directly few agrarian problems and serve few farmers. It must reach 
out into every section and state. This spread over a wide geographic area 
raises grave problems of organization. Into what administrative areas shall 
the nation be subdivided? Shall each bureau of each department maintain 
branch offices in every area, reporting to the bureau in Washington? Or 
shall all field offices of a department clear through a central field office? 
Should the field services of the various federal agencies in a given locality 
be coordinated, or should each operate independently of the other? 

The Federal government employs a bewildering variety of administrative 
areas. Americans were once reasonably familiar with the old nine corps 
areas of the Army Department (now “Army Areas”), but few realized 
that the country was divided on several different bases by particular services 
and corps of the Army. For general administrative purposes the Navy 
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The Hoover Commission’s suggestion of how a federal department ought to be or¬ 
ganized internally is well illustrated by this diagram. The Commission held that sub¬ 
sidiary bureaus should be grouped by major purposes, strong staff offices ought to be at 
work, standard nomenclature should be employed, and—above all—the department 
head should have power to determine the organization within his own department. 
Source: Hoover Commission, General Management qf the Executive Branchy pp. 30-42. 
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uses seventeen naval districts, but it uses other areas for procurement, 
recruiting, and other purposes. Most of the federal administrative areas 
follow state lines. For each area there is designated a headquarters city, 
and federal offices tend to congregate in San Francisco, New York, Chicago, 
Boston, New Orleans, Denver, and Atlanta. 1 

It is sometimes proposed that federal administrative areas be standard¬ 
ized; this might result in simplification for the public, in some saving in 
office rent, and in improved coordination of the various field services. 
Against it may be argued that the regional needs of federal agencies vary, 
and that placing them in a strait jacket would decrease their effectiveness. 2 

Federal Field Services. —The problem of relationship between head¬ 
quarters and field service is a knotty one. The typical organization has a 
direct line of authority from bureau in Washington to regional or field 
offices throughout the country. For example, a field employee of the 
Department of the Interior works out of the Denver regional office of the 
Geological Survey, which in turn reports to the Survey office in Washington. 
A newer form of organization is found in the Social Security Administration, 
Federal Security Agency, where regional offices supervise the work of several 
bureaus of the Administration dealing with old-age insurance, unemploy¬ 
ment insurance, and public assistance. The regional director coordinates 
operations in his region and sends along data to the appropriate bureau 
of the Administration in Washington. It appears that the latter form would 
be most difficult to apply to a vast executive department. 

How, then, can regional or area coordination be obtained? During 
the decade of the 1920’s “federal business associations” were organized 
to acquaint field workers with the work of other departments and services 
in their district. Professor Fesler, who studied this problem for the Com¬ 
mittee on Administrative Management, recommended the revitalization 
of these business associations. 3 They should be, according to this au¬ 
thority, supervised by a regional coordinator of staff (personnel, purchasing, 
and like) agencies. Local post offices were urged as local clearinghouses 
for information on federal functions. President Roosevelt, however, 
established field offices of the Office of Government Reports in nearly 
every state and charged them with furnishing information to the public, 
with liaison work with state agencies, and with reporting to Washington 
public sentiment on the work of federal agencies. 

1 United States National Resources Committee, Regional Factors in National Plan¬ 
ning (Washington: Government Printing Office, 1935), pp. 71-73. 

* See James W. Fesler, “Standardization of Federal Administrative Regions,* 1 Social 
ForceSy vol. 15 (October, 1936), pp. 12-21; “Federal Administrative Regions,** American 
Political Science Review , vol. 30 (April, 1936), pp. 257-268; and Area and Administration 
(University: University of Alabama Press, 1949). 

•United States Presidents Committee on Administrative Management, op. cit., 
“Executive Management and the Federal Field Service,** pp. 275-294. 
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In 1943 a field service of the Bureau of the Budget was placed in opera¬ 
tion. It was assigned four functions: (1) to advise on coordination of 
federal activities in the field; (2) to consult with state and local officials 
on federal programs related to their work; (3) to recommend improved 
use of supplies and equipment; and (4) to study efficiency of field opera¬ 
tions. 1 The first four Bureau of the Budget field offices were established 
in Houston (now in Dallas), Chicago, Denver, and San Francisco. This 
development gives promise of providing more adequate regional coordina¬ 
tion of the federal services. 

The Hoover Commission gave less attention to field service problems 
than did the President’s Committee, but it did make some pertinent criti¬ 
cisms and a few general suggestions. It found too many separately organ¬ 
ized field offices representing departments, bureaus, and even divisions of 
bureaus. Much of the ineffectiveness of field offices, it reported, is attrib¬ 
utable to failure to delegate authority. Lines of direction and super¬ 
vision between specialized headquarters units and the field often are con¬ 
fused. Inadequate reporting and inspection leave central officials in the 
dark about field performance. Various federal field offices lack coordina¬ 
tion of effort. Cooperation with state and local governments and with 
private organizations is far from adequate. 2 

Recommendations of the Hoover Commission included greater stand¬ 
ardization of regional boundaries and headquarters, utilization of pooled 
administrative services (supply, motor transport, space, and other), 
strengthened reporting and inspection practices, and uniformity of relation¬ 
ships with state and local officials. 

Boards and Commissions.—Although the plural form of executive has 
been rejected for federal departments, this is common for independent 
agencies. Boards and commissions have important uses under a number 
of circumstances. When quasi-legislative and quasi-judicial powers are 
assigned to an agency, the plural headship is thought to be advantageous, 
because independence and continuity are important to policy making and 
adjudication. Teachers, social workers, and others maintain that the 
board form is desirable for managing educational, welfare, and some other 
activities, because a “meeting of minds” is valuable and protection from 
politics is essential. In instances where the board-commission type has 
been employed for administrative work, confusion of responsibility and 
“buck passing” often have resulted. 

As previously pointed out, the solution of the President’s Committee 
on Administrative Management for the federal board-commission problems 
was to place substantially all of them in the executive departments. The 

*Earl Latham, “Executive Management and the Federal Field Service,” Public 
Administration Review , vol. 5 (Winter, 1945), p. 19. 

2 Hoover Commission, General Management of the Executive Branch , pp. 42-45. 
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work of regulatory commissions was to be divided, the administrative 
portion being handled through the appropriate department, and the legis¬ 
lative-administrative aspects remaining with the commission, a relatively 
autonomous body within the same department. Congress did not accept 
this solution, preferring to leave the regulatory commissions with their 
independent status. It is still possible, therefore, for the Federal Trade 
Commission to follow a policy in regard to business regulation that is out 
of harmony with that of the Department of Commerce. 

The Hoover Commission found many faults with the independent 
regulatory commissions, but its proposals for change were less drastic 
than those of its predecessor. It recommended that all administrative 
responsibility of a commission be vested in its chairman. The Hoover 
group suggested several transfers of administrative duties from regulatory 
commissions to the Departments of Commerce and Interior, but rejected 
the proposal of its task force that a consolidated transportation commission 
be established. Some critics of the independent commissions regard as a 
backward step the Hoover recommendation that all regulatory commis¬ 
sioners be protected against removal by law and that the bipartisanship 
requirement be extended to all commissions. 1 President Truman’s first 
plans under the Reorganization Act of 1949 included two that made the 
chairmen of plural bodies (Civil Service Commission and Maritime Com¬ 
mission) the executive officers and administrative chiefs, leaving with the 
full commissions rule-making and adjudicative authority. 

In summary, federal boards and commissions are used for several 
reasons. First, the plural-headed body is established to ensure inde¬ 
pendence in the exercise of quasi-judicial and quasi-legislative powers. 
Examples of this are found in the Interstate Commerce Commission, the 
Federal Communications Commission, and other regulatory bodies. 
Second, the board may be used to secure interest-group representation, 
as on the War Production Board or the War Labor Board. Third, this 
form may be employed when wide discretionary or policy-forming authority 
is vested in an agency, as with the Civil Service Commission and the 
National Labor Relations Board. Finally, it is utilized, coupled with 
overlapping terms of office, simply to maintain continuity and prevent 
abrupt changes when Presidents change; this is important in justifying 
Tariff Commission independence. The part-time advisory board or com¬ 
mission, much used in state and local affairs to enlist the volunteer services 
of public-spirited citizens, is uncommon in national affairs due largely to 
the great distances to be traveled before a representative group could be 
assembled. 

Government Corporations.—The corporate form of organization, so 
common in private business enterprise, has been adapted for use in publicly 

1 Hoover Commission, The Independent Regulatory Commissions , pp. 6-16. 
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owned or controlled businesses. Most governmental activities are carried 
on through the departmental-bureau type of organization. A few have 
independent status and are not directly responsible to an administrative 
chief, as are the regulatory boards and commissions, but are subjected to 
indirect control through appointments and fiscal checks of the chief execu¬ 
tive. Even less common are the government corporations, incorporated 
under state or federal law, to carry out some federal function. 

Several types of government corporations are possible. 1 First, the 
corporation may be wholly government owned, as is the Inland Water¬ 
ways Corporation, now in the Department of Commerce. Second, the 
corporation may be owned in part by the government and in part by 
private investors; this type is called the “mixed enterprise” and has 
been widely used in Europe. Third, the corporation may be privately 
owned but wholly controlled by the government; this type, often called 
“a public-utility trust,” is used by Britain in the London transport 
system. 

The reasons for the adoption of the government corporation form are 
several. Independence in management is secured, freedom from dependence 
on annual appropriations and other fiscal controls is attained, and con¬ 
tinuity of policy is achieved. Incorporation of federally owned corpora¬ 
tions often takes place under the laws of some state, but the advantages 
of federal incorporation appear greater. Government corporations have 
boards of directors, sometimes composed wholly or in part of public officials 
acting ex officio, that determine the policies of the agencies. The directors 
employ a general manager, who performs functions like those of a manager 
in private enterprise. Employees generally do not have civil service status, 
for this might interfere with businesslike conduct of corporation affairs. 
Financial independence is considerable, with some corporations enjoying 
the power to borrow money on their own credit and most having authority 
to reinvest their own earnings. Government corporations may sue and 
be sued in the courts, sovereign immunity from suit being dropped under 
the corporate form. 

Under the Government Corporation Control Act of 1945 some standard 
rules and practices were established. 2 No new government corporations 
can be created unless authorized by law; all with state incorporation were 
required to rcincorporate under federal law by June 30, 1948. Controls 

1 An extensive literature is available. See Harold A. Van Dorn, Government Oumed 
Corporations (New York: Knopf, 1026); Marshall E. Dimock, Government Operated 
Enterprises in the Panama Canal Zone (Chicago, University of Chicago Press, 1034), 
and Developing America's Waterways (Chicago: University of Chicago Press, 1935); 
John McDiarmid, Government Corporations and Federal Funds (Chicago: University of 
Chicago Press, 1938); John Thurston, Government Proprietary Corporations in the English 
Speaking Countries (Cambridge, Mass.: Harvard University Press, 1937). 

2 59 Stat. 557. 
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over finances were set up, requiring a 11 business-type” budget, annual 
audit, and fuller fiscal reports. 

The Hoover Commission made a number of recommendations designed 
further to increase uniformity and to curb the financial independence of 
government corporations. 1 Among the changes proposed were that major 
capital additions should require congressional approval, that boards should 
have advisory powers only, and that standardization should prevail in 
regard to borrowing powers, federal liability for corporation obligations, 
and budgetary presentation. The Hoover group also proposed that federal 
corporations should surrender to the Treasury government securities held 
by them and should receive in return non-interest-bearing credit; this 
change would reduce the total federal interest-bearing debt by some 
$350,000,000. 

The more important examples of federal government corporations are 
the Panama Railway, Inland Waterways Corporation, Reconstruction 
Finance Corporation, Tennessee Valley Authority, Federal Deposit Insur¬ 
ance Corporation, Import-Export Bank, and more than 5,000 units of 
the Farm Credit Administration. 

The Separation of Powers. —One of the cardinal principles of the Ameri¬ 
can constitutional system is the separation-of-powers doctrine. All princi¬ 
pal powers of government, according to this formula, are divided into 
three parts—legislative, executive, and judicial. So long as governmental 
problems and functions remained simple, it was possible to have the legis¬ 
lative branch declare public policy by law, and to confine the executive 
and judicial branches to interpretation and enforcement of such law. 
This process is found today in many activities of the various levels of 
American government. For example, Congress adopts and the President 
signs a bill forbidding counterfeiting of coins of the realm and providing 
for 10 years' imprisonment of all convicted of the crime. The law comes 
into force and is published in the Statute$-at-largc. Secret service agents 
of the Treasury apprehend one Joe Luger in the act of molding lead 50-cent 
pieces. He is arrested, jailed, and tried in the courts. The prosecutor 
is the United States District Attorney for the area. On conviction Luger 
is sentenced to serve 10 years in Atlanta penitentiary. In this instance, 
the conventional methods of policy formation and law enforcement are 
followed, and the separation-of-powers doctrine proves suitable. 

Under modern conditions, however, the problems of government have 
become so complex and kaleidoscopic that more flexible administration 
is required in many cases. When, for example, Congress decided that 
railroad services and rates must be regulated, it created a regulatory com¬ 
mission for the purpose and gave to that body extensive powers to make 
rules and regulations and to render decisions in cases of conflict. The 

1 Hoover Commission, Reorganization of Federal Business Enterprises , pp. 6-12. 
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alternative to this action would have been to establish rates and standards 
of service in the law and to make them enforceable through the judicial 
process. The latter scheme would have proved impossible to operate 
fairly, for it would have produced uneven returns for operating concerns, 
ranging from unreasonably large profits to severe losses. Therefore the 
regulatory commission was established, with powers not only to enforce 
law (administration), but to make rules (legislation), and to settle disputes 
over law and fact (adjudication). 

For a time the courts stood in the way of this development, declaring it 
violative of the separation-of-powers doctrine. 1 Eventually it was accepted 
on the ground that the powers granted to administrative agencies were 
“quasi-legislative” and “quasi-judicial.” While the power of Congress 
to delegate “rule-making” authority to the President has been restricted 
in two recent decisions, delegation of authority to regulatory bodies to 
legislate and to adjudicate appears well established. 2 

ADMINISTRATIVE LEGISLATION 

Need for Rule-making Power. —As governmental problems have grown 
more complex, numerous, and changeable, Congress and the state legis¬ 
latures increasingly have entrusted to administrative officers and bodies 
the responsibility for making detailed rules and regulations. Legislative 
bodies have delegated this authority for good reasons. First, the admin¬ 
istrative officials are more expert in the technical problems to be dealt 
with. Second, the legislature saves time that may be used for larger 
problems of public policy. Third, flexibility is secured, so that rules may 
be adapted to changed conditions and experience. 3 

In 1937 Prof. James Hart found 115 federal agencies empowered to 
issue rules and regulations that affect the public. 4 Most of these author¬ 
izations have been made in the last half century; they have been exercised 
vigorously during war and crisis, especially in the Wilson and Franklin 
D. Roosevelt administrations. Administrative rule-making agencies 
include the President, most of the executive departments, many independ¬ 
ent boards and commissions, and other bodies. A rule or regulation that 
is validly made is enforceable in the courts as law. 

1 See Charles G. Haines, “The Adaptation of Administrative Law and Procedure to 
Constitutional Theories and Principles,” American Political Science Review , vol. 34, 
(February 1940), p. 6. 

* Compare the Panama Refining case and the Schechter case rulings (pp. 325 and 
659) with the delegation to regulatory bodies described below (p. 452). 

3 See Frederick F. Blachly and Miriam E. Oatman, Administrative Legislation and 
Adjudication (Washington: Brookings, 1934), pp. 43-53; James Hart, “The Exercise of 
the Rule-making Power,” in United States President's Committee on Administrative 
Management, op. cit. f pp. 314-352, 

4 Ibid, p. 319. 
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Reform of Administrative Legislation. —While the necessity for admin¬ 
istrative legislation may be established, several safeguards are required to 
avoid abuses of authority. Proper notice of proposed action might well 
be required. Opportunity to testify at a public hearing usually is made 
a prerequisite. After a rule or regulation has been made, it is published 
in usable form and circulated widely. Some over-all regulation of admin¬ 
istrative legislation appears desirable in order to reduce inconsistencies of 
content and form. 

Professor Hart, who made the study of rule making for the President’s 
Committee on Administrative Management, recommended (1) the regu¬ 
larization of the process at the departmental level; (2) extension of pre¬ 
natal procedural safeguards (due notice, hearings, group contacts, etc.); 
(3) postnatal publicity; (4) coordination; and (5) uniformity. 1 Some 
progress has been made along the lines suggested. Failure of Congress 
to consolidate the independent establishments into executive departments 
has blocked regularization at the level proposed, but individual agencies 
have reformed their practices. President Roosevelt by executive order 
implemented the Federal Register Act of 1935 with details on form for 
proclamations and orders. 2 The Division of the Federal Register is 
located in the National Archives. The Federal Register , issued five times 
a week, contains presidential proclamations and executive orders and other 
documents of general applicability and legal effect. An administrative 
committee, composed of the archivist, a Department of Justice represent¬ 
ative, and the public printer, oversees the work of the division, which 
includes supervision of form and codification of administrative laws. 3 
While regularization at the departmental level and the prenatal procedural 
safeguards have not been fully assured, the other proposals—postnatal pub¬ 
licity, coordination, and uniformity—have had some measure of acceptance. 

A thorough study of these problems was made by the Attorney General’s 
Committee on Administrative Procedure. Its report, 4 filed in January, 
1941, and the thirteen supporting monographs, 5 constitute the chief source 
of data in this field. In 1946 Congress enacted and the President signed 
the Administrative Procedure Act. In addition to its general provisions 
requiring agencies to inform the public regarding organization, procedure, 
rules, policies, and interpretations, there are some specific requirements 
about rule making. (1) Notice must be published in the Federal Register 
stating the time, place, nature, and authority for the proposed rules. 

1 Ibid., pp. 314-315. 

2 The law is 49 Stat. 500; the order is No. 7298, dated Feb. 18, 1936. 

* United States Government Manual , Spring, 1942, p. 507. 

4 United States Attorney General’s Committee on Administrative Procedure, Ad¬ 
ministrative Procedure in Government Agencies , Report of the . . ., 77th Cong., 1st Sees., 
Sen. Doc. 8 (Washington: Government Printing Office, 1941). 

8 76th Cong., 3d Sees., Sen. Doc. 186 (Washington: Government Printing Office, 
1940). There were also twenty-seven mimeographed monographs. 
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(2) Interested persons may participate by submitting views, data, and 
arguments. (3) Rules must be published at least 30 days before the 
effective date. (4) The right to petition for issuance, change, or repeal 
of a rule is guaranteed. 1 

OTHER ADMINISTRATIVE ACTION 

Licensing Powers. —Another form of delegating authority to adminis¬ 
trative officials is involved in licensing. Licensing laws customarily pro¬ 
hibit the practice of a profession or the operation of a business unless a 
permit or license has been secured in advance. The discretionary authority 
possessed by a licensing officer or body sometimes is very great. An 
application for a permit to operate a bus line in a great metropolitan area 
requires careful review to assure need for the service and the applicant’s 
ability to provide it. The issuance of a retail liquor license places a grave 
social responsibility on both licensing officer and recipient. 

Licenses of importance usually are subject to suspension or revocation 
for cause. A physician who performs an illegal operation may have his 
license to practice medicine canceled. An attorney may be disbarred or 
have his permit to practice suspended for unethical conduct. A radio 
station that violates the conditions under which its license was granted 
may face revocation, suspension, or failure to renew by action of the 
Federal Communications Commission. 

State governments utilize licensing more than does the Federal govern¬ 
ment. States license those who engage in various professions and occupa¬ 
tions, public-utility undertakings, businesses of diverse kinds, mechanical 
devices (such as elevators), and hunters and fishers. Municipalities, which 
are the creatures of the states, extend this list to include such diverse 
objects as dogs, restaurants, and hospitals. Federal licensing has been 
used from the beginning of government under the Constitution, centering 
largely around the commerce power. 2 The principal Federal uses of 
licensing are authorized in the following statutes: 5 

1916 Warehouses Act 

1920 Water Power Act 

1921 Packers and Stockyards Act 

1922 Grain Futures Act 

1927 Radio Commission Act (now Federal Communications Act of 
1934) 

1934 Securities Exchange Act 

1 See Foster H. Sherwood, “The Federal Administrative Procedure Act,” American 
Political Science Review , vol. 41 (April, 1947), pp. 271-281. 

* See I^eonard D. White, Introduction to the Study of Public Administration (New* 
York: Macmillan, 1939), Chap. 32, on “Licensing.” 

8 Charles V. Koons, “Growth of Federal Licensing,” Georgetown Law Review , vol. 24 
(January, 1936), pp. 293-344. 
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A rather simple example of federal licensing is found in the live-poultry 
amendment added to the Packers and Stockyards Act of 1935. 1 Enacted 
to curb fraudulent practices that restrain interstate commerce at large 
centers of population, the act authorizes the secretary to designate which 
markets require regulation. All poultry handlers within a designated 
market must secure a license from the secretary in order to continue in 
business. Licenses may be denied because of a record of unfair practices 
within the past 2 years or inability to meet financial obligations. In 
administering the act, the department proceeds informally and provides 
much aid to applicants in filling out forms and preparing the necessary 
financial statement. 

Administrative Orders. —Related to both rule making and adjudication 
is the power to issue administrative orders. Such orders usually are of 
two types: (1) The corrective type, which demands that alleged abuses 
be terminated. For example, the Food and Drug Administration issues 
a “cease-and-desist” order to a patent medicine company that claims 
its remedy will cure cancer. (2) Orders of exemption, which waive a 
prohibition or general rule in a particular instance. Such orders have 
been used by the Los Angeles County Planning Commission to secure 
architectural conformity on an important boulevard. 2 

The federal regulatory agencies use administrative orders as important 
weapons in their work of controlling great economic services. If a rail¬ 
road uses equipment that falls short of safety standards, the Interstate 
Commerce Commission may issue a cease-and-desist order. The National 
Labor Relations Board has power to issue the same order if it finds an 
employer interfering with an employee’s choice of unions. Unfair com¬ 
petitive practices by business interests are corrected through Federal Trade 
Commission cease-and-desist orders. 

ADMINISTRATIVE ADJUDICATION 

Adjudicative Agencies. —Administrative adjudication has been defined 
by Blachly and Oatman as “. . . investigation and settling of a dispute on 
the basis of fact and law, by an administrative agency which may or may 
not be organized to act solely as an administrative court.” 3 So long as the 
administrative process remains clear of conflict, adjudication is unneces¬ 
sary. When a dispute arises, however, its settlement requires adjudica- 

1 United States Attorney Generate Committee on Administrative Procedure, Mono¬ 
graph of the . . ., Part IT , Administration of the Packers and Stockyards Act } Department 
of Agriculture , Sen. Doc. 186, 76 Cong., 3d Sess. (Washington: Government Printing 
Office, 1940), pp. 3-4, 10-13. 

* The neighborhood was zoned in very restrictive terms. Buildings that conformed 
to the architectural scheme were granted individual exemptions. 

a Blachly and Oatman, op. cit, f p. 91. 
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tion. In instances where the decision is rendered by an administrative 
officer or body, the adjudication is called “administrative.” Thereafter 
litigation continues in the courts and is called “ judicial review of admin¬ 
istrative action.” Court review will be dealt with in the next subsection. 

Why should administrative tribunals exist and administrative bodies 
be assigned quasi-judicial powers? First, because expertness is required 
in many technical fields of administration. Second, informal proceedings 
save time and expense and make possible adaptability to changed condi¬ 
tions. Third, decisions are rendered by officers acquainted with the social 
and economic philosophy underlying the function. Fourth, when govern¬ 
ment enters a new field of activity, the administrative process provides 
the necessary flexibility for experimentation by trial and error. The 
Attorney Generali Committee on Administrative Procedure pointed 
out that the “ great bulk of administrative decisions are made informally 
and by mutual consent.” 1 This means that potential disputes are ironed 
out by investigation and consultation and adjustment before formal pro¬ 
cedure is resorted to. 

When formal adjudication is required, greatest care must be given to 
how the tribunal is constituted and what its procedure is like. Blachly and 
Oatman classify these adjudicative authorities into several groups, of which 
three are of great importance. 2 First, a few independent administrative 
courts exist. Examples are the Board of Tax Appeals, the Court of Claims, 
the Customs Court, and the Court of Customs and Patent Appeals. These 
tribunals operate like courts of law and are presided over by “judges.” 
Second, several administrative tribunals are found within executive depart¬ 
ments, as the Civil Aeronautics Board, the Patent Office, and the like. 
The members are specialized—but less detached than those judges of the 
first group. Third, the great regulatory commissions with administrative 
quasi-judicial and quasi-legislative powers. These include the Interstate 
Commerce Commission, Federal Trade Commission, Federal Communica¬ 
tions Commission, Federal Power Commission, Securities and Exchange 
Commission, and others. In addition, there are executive department 
heads, as the Secretary of Agriculture, endowed with adjudicative powers. 
Also there are various licensing authorities, and the Comptroller General. 

Methods of Adjudication.—The first step in formal administrative 
adjudication involves the filing of a complaint or a request for hearing by 
an interested party; the dispute may arise between conflicting private 
interests, or between the public agency and a private interest. Second, 
a “hearing officer” takes testimony and evidence upon which a fair decision 
may be based; in some cases the officer has power to render an initial deci¬ 
sion in the case. Third, the board or commission or head, advised by legal 

1 Administrative Procedure in Government Agencies , p. 35. 

2 Blachly and Oatman, op. tit,, pp. 120-162. 



452 


THE AMERICAN FEDERAL GOVERNMENT 


staff, renders the ultimate decision in the case, subject to the court review 
prescribed by law. 

After reviewing carefully the practices of the various federal agencies, 
the Attorney Generars Committee on Administrative Procedure made 
several recommendations for the reform of adjudicative organization. 1 
The committee proposed that hearing commissioners with fixed terms and 
substantial salaries be appointed for the principal agencies handling adju¬ 
dication. Such officers should be appointed by the agency, subject to the 
approval of an Office of Federal Administrative Procedure. Some exchange 
of hearing officers might take place between small agencies, but most com¬ 
missioners would be specialized in the work of a particular body. 

The committee reported that a hearing commissioner should be empow¬ 
ered to preside at hearings, administer oaths, issue subpoenas, and exercise 
other authority over hearings. This officer, after accumulating evidence, 
should make findings of fact, conclusions of law, and issue orders or deci¬ 
sions. If within a reasonable period no appeal is taken by one of the 
parties from the hearing commissioner’s decision, his determination should 
be regarded as final and binding. An agency, of course, might call up a 
hearing officer’s determination for review of its own motion. 

When the appeal is taken, the committee feels that the burden of proof 
should be placed upon the appellant. The agency might affirm, reverse, 
modify, or remand for further hearing the determination of the hearing 
commissioner. In instances where the agency chief is the head of a great 
executive department, the committee suggests that a special board of 
review be established and the pretense of review by the Secretary of Agri¬ 
culture, Postmaster General, or other department head be dropped. 

The general effect of these recommendations, if adopted, will be to 
separate the quasi-judicial functions from administrative functions of the 
various agencies concerned. This appears a proper corrective for the 
common complaint that in adjudicating disputes regulatory agencies often 
are both prosecutor and judge. The Administrative Procedure Act of 
1946 does not provide for specialized hearing officers, but authorizes mem¬ 
bers of a body of examiners to function in that capacity. Prosecuting officers 
are barred from participating in making a decision, the recommendation for 
which is made by the one who receives the evidence. Detailed require¬ 
ments are set down in the new law specifying due notice, fair hearing, and 
the like. 


CONTROL OVER ADMINISTRATIVE ACTION 

Judicial Review of Administrative Action.—The right to appeal deci¬ 
sions, rules, and orders by administrative bodies to the courts of law is 
widely regarded as necessary and proper. While the great majority ot 
1 Administrative Procedure in Government Agencies , pp. 43-00. 
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instances of administrative action are accepted without formal dispute, as 
noted before, the volume of cases before administrative bodies nevertheless 
is large. Only a very small proportion of these cases is appealed to the 
ordinary courts, but such cases constitute an important share of the total 
litigation before the federal courts. Professor Pennock states that 23 per 
cent of all opinions of the Supreme Court in the 1938-1939 term involved 
reviewing of administrative orders. 1 

Judicial review has as its objective, according to the Attorney General’s 
Committee on Administrative Procedure, “. . .to serve as a check on the 
administrative branch of government—a check against excess of power 
and abusive exercise of power in derogation of private right.” 2 That com¬ 
mittee stressed that the courts can review to ensure the fairness of adminis¬ 
trative action, but that they cannot assure the correctness of such action. 
The volume of administrative action is too great to permit extensive review, 
and the court cannot match the administrative bodies in specialization 
and expertness. The appropriate role of the court in reviewing adminis¬ 
trative action would appear to include examination of the propriety of the 
interpretation of the law, and assurance that the proceedings have not 
been unreasonable. 

In practice these principles have been followed generally by the federal 
courts in reviewing administrative action. The federal courts, faced with 
a case involving a request for review of administrative action, first see that 
the Constitution has been followed, especially that there lias been no 
deprivation of liberty or property without due process of law, either pro¬ 
cedural or substantive. 3 Next, the court may look to the federal law 
under which the administrative body was created or the right of appeal was 
established; considerable variation exists in the right of appeal, the methods 
of appeal, and the degree of administrative finality. Even in cases where 
the Constitution is not violated and statutory requirements are met, the 
remedies of an aggrieved person are not exhausted. He may sue an official 
for damages, or seek an injunction to forbid certain acts by an adminis¬ 
trative agency. 

In general the courts have required due notice and a full and fair hearing 
on the procedural side. Mr. Henry A. Wallace, while Secretary of Agricul¬ 
ture, led a vigorous attack on a Supreme Court decision on full hearing 
under the Packers and Stockyards Act of 1921. 4 He criticized the courts 
for permitting the case to drag over 5 years, leaving dangling a pressing 

1 J. Roland Pennock, Administration and the Rule of Law (New York: Rinehart, 
1941), p. 148. 

* Administrative Procedure in Government Agencies , p. 76. 

1 See Chap. 7. 

4 The case was Morgan v. United States, 304 U.S. 1 (1938). The Court held that 
less than full hearing was had before commission agents set rates for the Kansas City 
stockyards. 
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economic problem of the farmers concerned. The court insisted that it 
meant only that fair play must prevail, not that excessively exhaustive 
procedure must be followed. 

Congress has provided for appeal of administrative decisions to various 
court levels. Appeals from several of the regulatory commissions go di¬ 
rectly to the Circuit Courts of Appeal. Action of other bodies is review- 
able in the district courts, or before a three-judge panel in the district 
courts. Customs and patent appeals go to the Court of Customs and 
Patent Appeals. 

In considering court reviewability of administrative action, one of the 
most important aspects concerns control over findings of fact. If the court 
finds that there are no facts to support the action, it holds due process 
lacking. 1 Beginning with the Interstate Commerce Commission, fact finding 
by the agency was declared in the statute to be prima facie evidence. Fact 
finding by several other agencies is conclusive if supported by the weight 
of evidence. While the courts at times have inclined to let stand adminis¬ 
trative findings of fact unless proved insubstantial, occasionally they have 
intervened to the extent of reviewing facts fully and anew. 

Questions of law, however, fall under the full purview of the courts. 
The court may set aside administrative action because of errors of law. 
In many cases, of course, questions of fact and law are intermingled, and 
the court has all necessary discretion to rule as it sees fit. Commenting 
on the lack of sharp distinction between questions of law and fact, John 
Dickinson concluded: “The knife of policy alone effects an artificial cleav¬ 
age at the point where the court chooses to draw the line between public 
interest and private right.” 2 

Reform of Court Review.—Complaints over judicial review of adminis¬ 
trative action may be divided into two groups. One set is voiced by those 
who fear administrative finality and who allege that an aggrieved person 
has insufficient remedies. The other is presented by defenders of the 
administrative process, who feel the courts have interfered excessively in 
substituting their own findings of fact and judgment for those of the admin¬ 
istrative body. Both sides in the controversy have agreed to the propo¬ 
sition that improvements in the judicial review of administrative action 
are possible; that procedures lack uniformity, clarity, and other attributes 
of a desirable appellate system. 3 

1 See analysis of Frederick F. Blachly and Miriam E. Oatman, Federal Regulatory 
Action and Control (Washington: Brookings, 1940), pp. 119-124. 

2 John Dickinson, Administrative Justice and the Supremacy of the Law (Cambridge, 
Mass.: Harvard University Press, 1927), p. 55. 

1 See the clear exposition of proposed reforms in Arthur Harris and Robert Ward, 
Administrative Decisions and Judicial Review (Berkeley: University of California, 1941), 
Bureau of Public Administration, 1941 Legislative Problems, no. 7, pp. 7-23. 
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The Logan-Walter bill became the center of this controversy in 1939. 1 
Backed by the American Bar Association, this bill passed both houses 
during 1940 but was vetoed by President Roosevelt. This legislation 
would have given the Court of Appeals for the District of Columbia juris¬ 
diction to hear and determine, within 30 days of issuance, whether an 
administrative rule conflicted with law or Constitution. Decisions and 
orders of administrative agencies could be reviewed in Court of Appeals 
(D.C.) or Circuit Courts of Appeals, within 30 days, and set aside on 
grounds that fact findings were erroneous, due notice or fair hearing was 
denied, or law or Constitution violated. Appellate court decisions were 
to be final except where the Supreme Court called them up for review 
through writ of certiorari or certificate. The judicial review features of 
the bill were attacked vigorously as likely to lead to endless court litigation, 
and to render impossible proper functioning of administrative agencies. 

Next came the report of the Attorney Generali Committee on Adminis¬ 
trative Procedure, a part of which was devoted to court review. This 
report found that in general the existing diversity in respect to which 
court should review administrative action is not troublesome. The com¬ 
mittee proposed no innovations so far as judicial review is concerned but 
concentrated instead on adjusting procedure to minimize the necessity 
for appeals. 2 The hearing commissioners and the Office of Federal Admin¬ 
istrative Procedure proposed by the Committee were to safeguard the 
administrative process by regular and uniform conduct. The Adminis¬ 
trative Procedure Act of 1946 simply provides for judicial review to remedy 
every “legal wrong.” Judicial review is authorized except when pre¬ 
cluded by law. The new law occupies a middle ground between the 
Logan-Walter school, which wanted every administrative act subjected 
to judicial review, and some defenders of the agencies, who wished to 
minimize court appeals. Actually, the law will broaden somewhat court 
review, but the extent will be controlled by the courts themselves through 
their interpretations. 

Legislative Control.—Administrative action is also subject to external 
control by legislative bodies. (1) Congress determines the statutory frame¬ 
work (structure, powers, duties) within which the federal administrative 
agencies operate. Although in recent years this control is less rigid, due 
to the tendency to draft legislation in general terms, supremacy of the 
legislature in matters of policy has been retained. (2) Congressional and 
state legislative control over appropriations provides a second avenue of 
checking administrative responsibility. The stewardship of a particular 

1 It was H.R. 6324 and S. 915 in the 76th Congress. Sections 3 and 5 related to 
judicial review. 

* Administrative Procedure in Government Agencies , pp. 75-95 and pp. 115-120. 
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agency is reviewed regularly in budget hearings, and the purse strings may 
be tightened to indicate legislative displeasure with administrative conduct. 
(3) Congress and nearly all state legislatures possess power to investigate 
as ancillary to the power to legislate. A large proportion of the investi¬ 
gating committees that are established concern themselves wholly or 
partially with inquiring about administrative conduct. The possibility 
that an investigation will be made is itself an effective deterrent on admin¬ 
istrative excesses. 

The task of securing the correct amount and quality of legislative control 
over administration is at once intricate and colossal. Lack of vigilance 
by a legislative body may lead to administrative highhandedness. Over¬ 
intervention in the detail of the administrative process and personnel can 
bring irresponsible conduct and spoils politics. The legislative branch 
properly determines general policy and structure and makes inquiries into 
administrative practices to see that legislative intent is being carried 
out. It should not attempt to administer, directly or indirectly, nor inter¬ 
fere in administration in such a manner that initiative will be curbed, flexi¬ 
bility made impossible, and able personnel driven from public service. 1 
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Public Administration and Civil Service . Structure and function of major 
governmental agencies with special emphasis on civil service. 





Chapter 22 

THE CIVIL SERVICE 


We must have government to live, to work, to advance, to enjoy the fruits 
of our labor. The success or failure of that government, and the kind of 
Bervice which it renders, will rest in the last analysis upon the capacity and 
character of the men and women who constitute it. We must therefore 
maintain a governmental system under which the government attracts to 
the public service its share of the capacity and character of the man power 
of the nation. 

Commission of Inquiry of Public Service 

Personnel, Better Government Personnel. 1 

After administrative organization and powers, the next important 
prerequisite to effective administration is man power. In the days when 
the republic was young, few employees were necessary and the task of 
hiring and firing was not unlike that of a small business concern. Today, 
however, the administrative leviathan of the Federal government has 
reached enormous size, requiring careful management of every phase 
of personnel work. Machinery has been devised to cope with this great 
problem. Personnel agencies of federal, state, and municipal govern¬ 
ments have done a fairly good job and have received much public support. 

It must be remembered that civil service agencies perform functions 
that are essentially staff in nature. No government exists for the purpose 
of employing people; it is to accomplish the goals of fostering agriculture, 
regulating commerce, protecting life and property, that public employees 
are needed. If the personnel system can find and recruit the person most 
qualified for the job to be filled and can maintain his morale at a high 
level, the public interest obviously will be better served than if an ill- 
equipped person is given the job or if the incumbent is dissatisfied with the 
work. This places great emphasis on the importance of personnel work 
in modern governments. 

DEVELOPMENT OF AMERICAN MERIT SYSTEMS 

Early Personnel Policies.—The Constitution charges the President with 
appointing and the Senate with confirming “officers” of the United States. 
Authority to appoint “ inferior officers ” may be vested by law in the Presi¬ 
dent alone, in the heads of executive departments, or in the courts. Presi¬ 
dent Washington established the tradition of appointing for competency. 

1 (New York: McGraw-Hill, 1935), p. 15. 
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Adams showed preference for those of his own political leanings. Jefferson 
sought to replace Federalists with his own partisans; this turnover has 
been computed as involving about 25 per cent of employees under presi¬ 
dential control. 1 The political complexion of Madison and Monroe was in 
the Jeffersonian tone, minimizing the incentive to change; John Quincy 
Adams failed to alter the general policy of long continuance in office. 
Mosher and Kingsley have termed this era, 1789 to 1829, the “period of 
relative administrative efficiency.” 2 

The Spoils System.—When Andrew Jackson took office on Mar. 4,1829, 
he found many federal offices occupied by political opponents. In Decem¬ 
ber of that year he gave his first annual message to Congress, in which 
he recommended limiting appointments to 4 years: 

There are, perhaps, a few men who can for any great length of time enjoy office 
and power without being more or less under the influence of feelings unfavorable 
to the faithful discharge of their public duties. Their integrity may be proof 
against improper considerations immediately addressed to themselves, but they 
are apt to acquire a habit of looking with indifference upon the public interests 
and of tolerating conduct from which an unpracticed man would revolt. . . . The 
duties of all public officers are, or at least admit of being made, so plain and simple 
that men of intelligence may readily qualify themselves for their performance; 
and I can not but believe that more is lost by the long continuance of men in office 
than is generally to be gained by their experience. 3 

The case for rotation in office was strong in Jackson's time. Govern¬ 
mental work was still relatively simple. Jackson’s regime, representing a 
definite break with the past, would not be frustrated by bureaucrats held 
over from the John Quincy Adams administration. 

Between 1829 and the close of the Civil War the spoils system flourished. 
To job spoils were added other types of spoils—contracts, graft, and the 
like. In this period of national expansion opportunities for corruption 
were plentiful. While the spoils system has not been wholly eliminated 
even today, important reforms were proposed and adopted in the two 
decades after the Civil War. 

Civil Service Reform.—Even before the Civil War steps were taken to 
bring some order out of the chaos then prevailing in the personnel field. 
Acts of 1853 and 1855 established four classes of clerks in Washington 

1 Carl R. Fish, “ Removal of Officials by the Presidents of the United States,” Annual 
Report of the American Historical Association for the Year 1899 (Washington: Government 
Printing Office, 1900), vol. I, p. 70. 

* William E. Mosher and J. Donald Kingsley, Public Personnel Administration (New 
York: Harper, 1941), p. 16. 

3 James D. Richardson (ed.), Messages and Papers of the Presidents (New York: 
Bureau of National Literature, 20 vols., 1897-1916), vol. 3, pp. 1011-1012. Fish, 
op. cU. 9 p. 74, reports that Jackson removed 279 out of a total of around 610 officers. 
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departmental offices and set up a scale of salaries. 1 “Pass” examinations 
were introduced in each department, providing that an appointee must pass 
some departmental test before taking office. In 1871, during Grant’s ad¬ 
ministration, an appropriation-bill rider authorized the President to set 
up regulations on appointments and to ascertain fitness of candidates for 
positions. Accordingly, President Grant created an Advisory Board of 
the Civil Service, and the first competitive examinations were given in 
1872. Lacking appropriations for the purpose, Grant abandoned the 
experiment in 1875. Progress was made in the Hayes administration, 
especially in relation to federal employees in New York City. 

In July, 1881, President James A. Garfield was fatally wounded by a 
disappointed office seeker. Public indignation over the spoils system 
reached a high pitch and provided an impetus for the enactment of the 
Pendleton Act in January, 1883. The law established a Civil Service 
Commission of three members and provided for open competitive exami¬ 
nations. Discrimination for political reasons was forbidden. Appoint¬ 
ment continued to be a function of the President or department head, but 
his choice was limited to those who ranked in the top four on the eligible 
list prepared by the Commission. The act left to the President and 
Congress the extension of the “classified service,” those employees coming 
under the protection of the formal merit system. 

State and Local Adoptions.—The American states followed the Federal 
government in adopting civil service systems, but fewer than one-half of 
the states have seen fit to embrace this reform. New York and Massa¬ 
chusetts pioneered with their legislation of 1883 and 1885. Other states 
that now have state-wide merit systems are Wisconsin, Illinois, Colorado, 
New Jersey, Ohio, California, Connecticut, Kansas, Maryland, Michigan, 
Tennessee, Maine, Alabama, Rhode Island, Minnesota, Louisiana, Indiana, 
Virginia, Oregon, and Missouri. 2 It will be noted that all the populous 
states, excepting Pennsylvania and Texas, are included in the list of those 
with state-wide civil service systems. 

A few counties have adopted civil service plans. Some have remarkably 
good records in the personnel field, but perhaps the majority are in the 
hands of spoilsmen. Less progress has been made on the county level 
than in any other level of government. Most of the large cities and a 
great many smaller municipalities have some sort of civil service systems. 
Policemen and firemen often are protected even where other employees 
are not. 

1 The growth of reform sentiment is interestingly described in United States Civil 
Service Commission, History of the Federal Civil Service , 1789 to the Present (Washington: 
Government Printing Office, 1941), pp. 32-52. 

* Civil Service Assembly, A Digest of State Civil Service Laws (Chicago: Civil Service 
Assembly, 1939) and The Book of the States , 1948-1949, p. 201. 
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Townships and special districts rarely utilize civil service systems, but 
school districts commonly have either formal or informal merit systems. 
Teacher-tenure plans represent only minor variations from the general 
pattern of a protected personnel. 

PERSONNEL AGENCIES 

Types of Agencies. —The three major types of overhead organization 
for central public personnel agencies used in this country are: (1) com¬ 
mission, (2) single administrator, and (3) a combination of the two. 

The commission is the most common. Normally there is an independent 
commission of three, appointed by the executive for terms of 3 to 6 or more 
years, with a bipartisan requirement. Most civil service commissions 
have some rule-making and adjudicative powers. This form has the 
advantage of providing a “council of minds” when policy is being deter¬ 
mined or judicial decisions are being rendered; it also insulates the agency 
to some extent against partisan political pressures. Major disadvantages 
are that responsibility for administration is diffused, expertness is rarely 
secured from lay commissioners, and independent status deprives the chief 
executive of one of the main managerial “arms.” 1 

The single-administrator plan has been adopted in several jurisdictions. 
Under this an administrator is appointed (sometimes with and sometimes 
without civil service standing) by the chief executive for a long term. The 
administrator is given approximately the same powers as are vested in a 
commission. Although this plan lacks the possibility of group deliberation 
and may be subject to political invasion, it does permit the concentration 
of authority in a personnel expert whose office may be coordinated with 
the other staff agencies near the chief executive. 

A combination board-administrator has proved satisfactory and popular 
in recent years. It may have a number of variations, but a common form 
calls for a single expert administrator chosen by a personnel board which 
is appointed by the chief executive. The board makes rules and sits as 
a court in personnel cases, but administrative authority resides solely in 
the hands of the administrator. This would appear to combine the merits 
of both plans but may be criticized on the ground that, lacking much 
quasi-legislative and quasi-judicial work to do, the board may be tempted 
to interfere in administration. Such a danger emphasizes the necessity 
for drawing the lines of authority distinctly. 

United States Civil Service Commission. —Because it was established 
first and because national institutions serve as models for the states, the 
United States Civil Service Commission deserves initial consideration: 

1 A good description of the virtues and faults of the commission type of agency is 
found in Mosher and Kingsley, op. cit ., pp. 57-73. 
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Established under the Pendleton Act, signed by President Arthur on 
Jan. 16, 1883, the Commission consists of three members appointed by 
the President, with Senate confirmation. No more than two might be 
members of the same political party. Commissioners serve for no fixed 
term, but at the pleasure of the President. From an original negative 
conception of eliminating politics in appointments, the Commission has 
come to play the leading role in a positive and broad personnel-improve¬ 
ment program. The personnel study of the President's Committee on 
Administrative Management computed the average length of service by 
commissioners at 4.7 years. 1 

The Commission is charged by the act with advising the President on 
civil service rules. Evidently the relationship of Commission and Presi¬ 
dent rarely has been intimate. The body files an annual report, reviewing 
its work and making recommendations for extension of the classified 
service. The administrative work of the Commission under reorganization 
plan 5 of 1949 is the responsibility of the chairman alone. Acting through 
an executive director appointed by him, the chairman oversees and super¬ 
vises the work of the several divisions, of which the leading ones are Exam¬ 
ining, Investigations, Medical, Personnel Classification, Service Record, 
Retirement, and Training. Other divisions, performing staff-type services, 
are Organization and Methods, Personnel, Budget and Finance, Informa¬ 
tion, and Library. 

Geographically the country is divided into fourteen civil service dis¬ 
tricts, each with a district office at a central city. The district offices 
publicize and conduct examinations and serve the personnel needs of the 
field services of the various federal agencies. In the last “normal year" 
before the war, 1938-1939, there were 920,310 civil employees in the execu¬ 
tive branch of the government; of these, 622,832, or 67.7 per cent were in 
the competitive classified service. 2 In June, 1940, the total number of 
civil employees was 1,002,820, having exceeded the one-million mark for 
the first time in the history of the country. At that time 72.5 per cent 
were in the classified service. 3 During the w T ar the number of federal 
employees soared, exceeding the three-million mark in 1943, 1944, and 
1945. An important proportion of these employees was in Army and 
Navy arsenals, dockyards, and the like. In May, 1949, there were 2,120,409 
federal civil employees of the executive branch. 4 

1 Floyd W. Reeves and Paul T. David, “Personnel Administration in the Federal 
Service,” in United States President's Committee on Administrative Management, 
J Report . . . with Studies . . . (Washington: Government Printing Office, 1937), p. 74. 

2 United States Civil Service Commission, Annual Report , 1939 (Washington: 
Government Printing Office, 1940), p. 56. 

1 Ibid ., 1940, p. 34. 

4 United States Civil Service Commission, Monthly Report of Employment Executive 
Branch of the Federal Government (Washington: Government Printing Office, monthly). 
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Other Federal Personnel Agencies. —While the Civil Service Commis¬ 
sion is the principal federal personnel agency, other agencies play important 
parts in the field. The commission is not, except for its own employees, the 
appointing agency; appointment is made by the department or agency in 
which the appointee will serve. The federal executive departments and 
other large agencies have directors of personnel. Such officers are placed in 
charge of selecting from civil service eligible lists the individuals most likely 
to prove suitable for particular positions, and take over many routine person¬ 
nel duties of heads of departments and other agencies. 

The Federal Personnel Council provides the machinery for discussion 
of problems common to directors of personnel and the commissioners. The 
Council was established by executive order in 1931. Under an executive 
order of 1940 it is established within the Civil Service Commission. Its 
present chairman was appointed by the President from outside the federal 
service. The Council is composed of directors of personnel in the depart¬ 
ments and agencies and of other designated officials. Its purpose is to advise 
the President and the commission. It has carried out several studies on an 
intraagency basis that have reemphasized the value of maintaining a liaison 
body. 

The Reorganization Act of 1939 authorized the President to appoint up 
to six administrative assistants. One of the first assistants appointed in 
1939 was designated liaison officer for personnel management. 1 This 
brought the President, through his assistant's 44 eyes and ears,” into con¬ 
tinuous touch with the matters of personnel administration. 

The personnel offices in the operating departments and agencies have 
emerged, since 1938, with key roles in appointing, rating, promoting, and 
otherwise serving federal employees. The decentralization program pro¬ 
posed by the Hoover Commission would place even more stress on the 
importance of personnel offices in operating units. For some 2 million 
federal civil workers, there are about 25,000 employees of personnel offices. 
The Hoover group criticized overstaffing in the offices of some of the 
agencies; in some instances it found one personnel worker for as few as 
thirty-eight employees. Under the reforms proposed, recruiting, examin¬ 
ing, and selecting of employees would be conducted largely by the operating 
agencies, subject to the uniform employment standards and regulations 
determined by the Civil Service Commission. 

The Loyalty Review Board was appointed by the Civil Service Com¬ 
mission in 1947 under the terms of an executive order creating the federal 

1 The functions of his office were defined in Executive Order No. 8248. A description 
of the office is given in the Report of the President's Committee on Civil Service Im¬ 
provement, of which Mr. William H. McReynolds, the first incumbent, was a member. 
See United States President’s Committee on Civil Service Improvement, Report of . . . 
House Doc. 118, 77th Cong., 1st Sees. (Washington: Government Printing Office, 1941), 
pp. 16-17. 
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employees’ “loyalty check.” It reviews and coordinates cases arising 
under executive orders and laws governing loyalty and political activities 
of federal employees. 

The Fair Employment Board, consisting of not less than seven members 
appointed by the Civil Service Commission, was created in 1948. It was 
given advisory and coordinative responsibility for the government’s 
antidiscrimination program, which is aimed at bias against persons because 
of race, color, religion, and national origin. 

Proposals of President’s Committee on Administrative Management.— 
The President’s Committee on Administrative Management proposed a 
fairly drastic reorganization of personnel organization. 1 It recommended 
that the Civil Service Commission should be displaced by a Civil Service 
Administration, consisting of a single Civil Service Administrator and an 
unsalaried Civil Service Board of seven members. The administrator was 
to be an expert in personnel, appointed by the President with Senate con¬ 
firmation, after an open competitive examination conducted under the 
direction of the Civil Service Board. This single administrator would 
succeed to the powers and duties of the present commission and should be 
given other powers as well. 

The Civil Service Board would be almost wholly advisory. It could 
investigate, advise, report, study, and assist, but not administer or order. 
Its first function listed by the committee was to act as “watchdog of the 
merit system”; to continue the analogy, it could prowl and growl and bark 
but not bite. 

In the extended hearings on reorganization bills the fear was expressed 
that a single administrator, serving at the pleasure of the President, would 
be controlled politically. 2 This point of view was taken by the National 
Federation of Federal Employees. The National Civil Service Reform 
League spokesman took a somewhat neutral stand but argued that the 
single administrator must be selected on the basis of merit and fitness. 
The League of Women Voters supported the civil service recommendations 
of the President’s Committee. 8 The proposal for a single civil service 
administrator actually passed both houses but was eliminated along with 
some other controversial features of the bill in final efforts to get the House 
and Senate to agree. 

The Reorganization Plans of 1949. —The problem of how to get the most 
effective service out of the federal personnel agency was reviewed after the 

1 A summary of its recommendations on personnel administration is available in 
Administrative Management in the Government of the United Stales (Washington: Govern¬ 
ment Printing Office, 1937), pp. 9-12. 

s See testimony of Harry B. Mitchell, president of the commission, in United States 
Senate, Select Committee on Government Organization, Hearings on S. 2700 , 75th 
Cong., 1st Sees. (Washington: Government Printing Office, 1937), p. 273. 

• Ibid., pp. 139-159. 
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The Hoover Commission's basic recommendation in the personnel administration 
field, that the chairman be vested with administrative power formerly possessed by the 
Civil Service Commission as a body, was achieved through reorganization plan num¬ 
ber 6 of 1949. Source: Hoover Commission, Concluding Report , p. 38. 




THE CIVIL SERVICE 


467 


war by the Hoover Commission. 1 Proposed changes in the Civil Service 
Commission will be considered here; some of the criticisms leveled at 
existing personnel practices will be considered in later sections. The chair¬ 
man of the Commission, under the Hoover plan, would be given respon¬ 
sibility for the administrative aspects of its work and would head an Office 
of Personnel in the President’s Office. The Commission would cease to 
deal with the detail of personnel transactions, which would be turned over to 
personnel officers of the agencies. The Commission would then concen¬ 
trate on setting standards, checking on personnel programs in the agencies, 
and hearing appeals. What the Hoover group proposed is a compromise 
between the commission form and the single administrator. James K. 
Pollock, in a statement of additional views, made a strong case for going 
the whole distance toward a “modern concept” of personnel management 
under a single personnel commissioner. 

President Truman’s reorganization plan 5 of 1949 effected most of the 
organizational changes recommended by the Hoover Commission; the 
chairman was vested with all administrative authority, including the 
functions of appointing, supervising, and directing personnel and internal 
organization. The Civil Service Commission as a body retains power to 
make rules and regulations, hear appeals, investigate, and recommend 
improvements. A general manager, called the executive director, is 
appointed by the chairman. 


EXTENT OF THE PUBLIC SERVICE 

Civil employment in the executive branch of the Federal government, 
which reached the one-million mark in 1940, rose to over 3 million during 
the Second World War, and dropped off to a plateau of slightly over 2 
million in the first half-decade after the war. 

Characteristics of Federal Personnel.—Approximately 75 per cent of 
all federal civil employees and in the permanent, competitive civil service; 
the other 25 per cent occupy exempt or temporary positions. 

Geographically, the 2 million federal workers are spread throughout the 
world. Some 95 per cent of them is in continental United States; the 
heaviest concentration,' as might be expected, is in Washington, where about 
10 per cent is stationed. 2 

When civil employees are classified according to departments and agencies 
employing them, the Post Office has 514,000; the Army, 377,000; the Navy, 

hoover Commission, Personnel Management (Washington: Government Printing 
Office, 1949), pp. 9-10 relates to the Civil Service Commission. Professor Pollock's 
case for the single administrator is on pp. 53-55. 

1 United States Civil Service Commission, Monthly Report of Employment, Executive 
Branch of the Federal Government, May, 1949. 
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351.000; the Veterans* Administration, 200,000; the Air Force, 167,000; 
the Treasury, 91,000; and Agriculture, 79,000. These seven agencies 
account for nearly seven-eighths of the total; all other activities of the 
executive branch are manned by the remaining quarter-million. During 
the second half of 1949 the Secretary of Defense ordered drastic cuts in the 
numbers of civilian employees of the armed service departments. 


Government Employees 

United States, 1929-1948 
in Millions 



The Federal government had an average of 534,000 civilians on its pay roll in 
1929. By 1941 the number had grown to 1,302,000, and by V-E Day to approximately 
2,925,000. Immediately after the war there was a downward trend, but that has now 
been reversed. In December, 1948, the number of Federal employees was the largest 
since 1946. State and local government together have through the years had more 
employees than the Federal government, but their percentage increase since 1929 has 
been nowhere near so great. After a wartime decline, the state and local total has been 
increasing. Source: United States Bureau of Labor Statistics. 
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Early Expansion.—The Pendleton Act provided that the “ classified 
service ” should be extended by presidential order or by act of Congress. 
Only 13,900 positions, or 10.5 per cent of federal executive employees, 
were included in the original classified status in 1883. 1 Before his term 
was completed, President Chester A. Arthur added around 1,650 positions 
to the classified service. Each President who has served since then has 
increased the number of positions included. Some Presidents have been 
motivated by a devotion to the improvement of the public service. Others 
have sought primarily to “blanket in” their political appointees. Until 
recently those holding the offices at the time of inclusion in the classified 
service received classified status automatically. 

Recent Civil Service Extension.—When Franklin D. Roosevelt was 
elected President in November, 1932, the executive civil service had 
reached more than four-fifths classified, the highest mark in history. In 
meeting the problems born of the economic depression, many new agencies 
and services were undertaken by the Federal government. Nearly all 
the employees of these new agencies were exempted from the classified 
service. During the fiscal year of 1933 alone, the proportion of federal 
civil employees within the classified group declined from 80.7 per cent to 
66.9 per cent; by 1936 it had declined to a low of 60.5 per cent. 2 It is fair 
to add that many of the new agencies were regarded as temporary and 
emergency, and this was one reason for not including their employees in 
the civil service. 

During 1937, the increase of the classified service was resumed. The 
first great step in the New Deal era toward extending the formal merit- 
system coverage came with an executive order of June 24, 1938. 3 Spe¬ 
cifically, it authorized adding to the classified service nearly all but policy¬ 
forming positions. Congress reduced the effective coverage of the order 
by about one-half through restrictive provisions in appropriations meas¬ 
ures. The President delayed placing the plan into full effect by issuing 
another executive order on Jan. 31, 1939, in order to allow further study 
of certain high professional and administrative posts. 4 

Shortly afterward the President appointed a committee headed by 
Associate Justice Stanley Reed of the United States Supreme Court and 
directed it to study and recommend what should be done about the po¬ 
sitions in question. The committee was known as the Presidents Com¬ 
mittee on Civil Service Improvement. It reported in February, 1941, 
recommending inclusion in the classified competitive service of virtually all 

1 United States Civil Service Commission, History of the Federal Civil Service , 
p. 59. 

*/Wd. f p. 123. 

3 Executive Order No. 7916. 

4 Executive Order No. 8044. 
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positions delayed in 1939. 1 One of its principal tasks was to examine 
the methods of choosing attorneys for the federal service. Alternative 
plans were presented: one provided for an ungraded register of eligibles 
from which appointments might be made; the other would have listed 
eligibles in the order of their examination grades. The President chose 
the ungraded register plan. In April, 1941, the President issued an 
executive order bringing the withheld positions under the classified 
service. 

In the meantime, Congress had enacted the Ramspeck Act of 1940, 
which gave to the President still broader powers over extension of the classi¬ 
fied service. 2 The President may now, with few exceptions, extend formal 
classified protection to all non-policy-making positions in the executive 
branch. 

Postwar Problems.—In the postwar period the federal personnel situa¬ 
tion approached the chaotic stage. Reduction in force by about a million 
employees was required. Veterans' preference set a large part of the 
pattern of new recruiting. The aftermath of war brought demands for able 
new personnel to serve in the veterans' programs and to administer over¬ 
seas aid programs. High-level employment conditions in private business 
and low morale in the federal service combined to produce turnover, requir¬ 
ing a recruiting program of a magnitude unmatched in peacetime. All 
these major problems and a host of minor ones had to be faced with per¬ 
sonnel machinery and practices designed in large part to curb the spoilsmen 
and loaded down with “. . . a maze of personnel laws, rules, and regula¬ 
tions." 3 

The half-million employees outside the formal classified service include 
two principal groups: those in exempt positions, and temporary appointees. 
The Hoover task force broke down the exempt category into three classes: 
(1) positions of a policy-determining character, (2) positions of a con¬ 
fidential nature, and (3) positions for which competitive examinations are 
impractical. 4 Both Federal Bureau of Investigation and Tennessee 
Valley Authority, which have independent personnel systems, are com¬ 
pletely exempt. Many overseas employees occupy exempt posts. Collec¬ 
tors of customs and collectors of internal revenue remain political. Al¬ 
though postmasters take civil service examinations, the requirement of 
Senate confirmation has left their selection charged with politics. 

The large number of temporary employees in the federal service is 
attributable in part to the ponderous method of recruiting and appointing 

1 See United States President's Committee on Civil Service Improvement, op, tit., 

pp. 1-8. 

2 54 Stat. 1211. 

3 Hoover Commission, op, cit. y p. 30. 

4 Task Force Report on Federal Personnel , p. 19. 
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(requiring 4 to 8 months) and the immediate necessity of getting someone 
on a job when a vacancy occurs. 

Merit System Groups.—The expansion and improvement of the merit 
system has been made possible in large part through the interest and sup¬ 
port of citizens and groups. Two national organizations deserve special 
mention in this regard. The Civil Service Assembly of the United States 
and Canada grew out of a conference held in Washington in 1906 on the 
invitation of President Theodore Roosevelt and the United States Civil 
Service Commission. It is the organization of civil service commissioners 
and personnel engaged in public personnel administration. It is not an 
aggressive promotional group but works mainly in the research and tech¬ 
nical fields. Through annual conferences and periodicals—monthly 
Newsletter and quarterly Public Personnel Review —the assembly provides 
mediums for the interchange of views and the discussion of problems by 
personnel administrators and students. 

The National Civil Service Reform League, launched in 1881, is the 
crusading organization in this field. It has conducted campaigns for the 
extension of the merit-system idea and for the expansion of the classified 
service after systems have been adopted. 1 

In the states there are many citizens’ groups operating wholly or par¬ 
tially in the field of merit-system reform and defense. The League of 
Women Voters—national, state, and local—has been one of the most 
vigilant and informed of these groups. 

THE SELECTION PROCESS 

Recruitment.—The first task in a personnel program is to interest poten¬ 
tial personnel in applying for positions. On the whole this work has 
been done poorly by American public personnel agencies. Those who 
knock at the gates asking for admission to the federal service often are 
wholly self-informed about the prospects of public employment. As a 
result of their passiveness, personnel agencies commonly have failed to 
cultivate the most promising sources of able recruits. They have con¬ 
tented themselves with publishing a formal announcement of forthcoming 
examinations and having it posted in public places. Recently there has 
been some improvement in recruiting practices. 

The field from which recruiting is done is limited by the prerequisites 
stipulated for the position under consideration. Age limits are used, but 
ordinarily American personnel agencies are very liberal and permit a great 
age range for most jobs. Outside pressure is exerted to keep open maxi¬ 
mum opportunities for public employment to persons of middle age or 

1 For further information, see Frank M. Stewart, The National Civil Service Reform 
League: History , Activities and Problems (Austin: University of Texas Press, 1929). 
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after. Authorities in the personnel field favor induction of persons into 
the public service while they are young, making possible a long and spe¬ 
cialized career in the government service. 1 

Closely related to age of recruiting is the question of education. In 
many instances the idea of giving everyone a chance has been used to 
justify low educational requirements or none at all. For professional 
posts, of course, a license to practice or a professional degree is required, 
but strenuous opposition develops to allegedly “undemocratic” barriers 
in the form of educational prerequisites. Untrained persons may be elim¬ 
inated later through examinations, but the cost of giving tests to unquali¬ 
fied persons represents waste of public funds. Another important question 
in regard to education concerns the desirable type of training. Since 
American civil service examinations have been largely practical in nature, 
persons with specialized training have been favored. The experience of 
the British and other great civil service systems has favored the recruiting 
of those with general education, with specialization to follow induction. 

Experience is another qualification commonly required. This varies 
widely with the position. Personnel agencies often stress experience to the 
exclusion of education, thus favoring the older applicant over the younger. 
Citizenship and residence almost invariably are required, although a 
waiver of the residence requirement is made occasionally for positions for 
which qualifications are rare. Sex usually is specified in a recruiting 
announcement; far more and better paid jobs are available for men than 
for women. 

The public is informed of opportunities in government employment 
through the common formal printed announcement, inquiries in schools, 
use of mailing lists, newspaper advertisements and stories, and radio pro¬ 
grams. The task of recruitment has been defined by Prof. Leonard D. 
White, former United States Civil Service Commissioner, in the following 
terms: 

It calls for special skill and in any large organization deserves separate organi¬ 
zation. Recruitment involves more than mere announcement and passive ac¬ 
ceptance; to meet the requirements of our present public service, it must be active, 
searching, selective, persistent and continuous. 2 

The Hoover Commission would make the operating agency mainly 
responsible for recruiting. 

1 See the report of the Commission of Inquiry on Public Service Personnel, op. cit ., 
pp. 38-45. The Hoover Commission, Personal Management , p. 3, declares: “Not enough 
time and effort are being spent on recruiting our best young men and women for 
junior professional, scientific, technical, and administrative posts.” 

2 Leonard D. White, Introduction to ike Study of Public Administration (New York: 
Macmillan, 1939), p. 316. 
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Application for the Job.—After he has been interested in the available 
position, the recruit fills out an application form. The blank should call 
for data necessary to establish the applicant's eligibility for the post to be 
filled. Spaces are provided for name, address, age, education, experience, 
references, and a variety of other matters. A photograph of the applicant 
sometimes is required. If the application is approved, the candidate for 
the job may take the examination. The application may be rejected if the 
applicant lacks some stipulated requirement, or if he has something in his 
record that disqualifies him. 

Private industries place much stress on the application, and work over 
the completed form with much care. Since a formal examination is to fol¬ 
low directly, public personnel agencies have neglected to check up on state¬ 
ments entered. In cases where no formal test is to be administered, the 
application form is far more extensive, for it and the references provided 
may provide the whole basis for judgment of the applicant. 

Examination.—The first civil service examinations in the United States 
were “pass" examinations given by examining boards of federal depart¬ 
ments under an act of 1853. 1 They were noncompetitive and unstandard¬ 
ized. Competitive examinations, open to all, were experimented with in 
federal service as early as 1872 but were not established on a permanent 
basis until 1883. Today most of the positions under the federal, state, 
and local merit systems are filled from eligible lists made up of persons who 
have passed a formal written examination. From the beginning federal 
tests were practical in nature, related to the duties of the office sought. 
Practical examinations are characteristically American and are rather well 
suited for selecting clerical and manipulative workers. General examina¬ 
tions are typically British and have proved superior for the selection of 
persons capable of filling the higher administrative posts. Each of these 
two types of examinations has proved its value, and each appears to have 
its place in an adequate testing program. It is not enough to test technical 
abilities alone and leave out of consideration capacity for growth, as may 
be done under “practical" American tests. The general British examina¬ 
tion would be misapplied if used as the sole test for mail sorters in the post 
office. The obvious conclusion is that both achievement and capacity are 
needed in varying degrees by public employees, and the case is rarely found 
where one is needed to the complete exclusion of the other. 

Examinations accordingly are designed to test for these different quali¬ 
ties. Aptitude tests are used to measure general, social, and mechanical 
intelligence and capacity. Abstract or general intelligence is reported in 
terms of intelligence quotient (IQ), as revealed by the Army alpha test 
and its modem successors. Persons who fall below the level of IQ judged 
necessary for the occupation concerned may be eliminated from consider- 

1 United States Civil Service Commission, History of the Federal Civil Service , p. 28. 

r 
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ation. Social intelligence may be tested through several standardized ex¬ 
aminations, the purpose of which is to disclose adjustments and reactions 
to altered circumstances and different people. Mechanical intelligence 
tests have been experimented with recently; they are intended to test po¬ 
tential mechanical capacity rather than achievement. 

Achievement tests measure informational and technical training—such 
as speed of typing, accuracy of arithmetic, knowledge of tools. These fall 
distinctly in the category of practical tests specified in so many American 
civil service laws. 

Forms of Examinations .—In form, the usual examination is written 
rather than oral, and objective rather than essay. The oral examination 
has been used very satisfactorily in some places, but it is both slow and 
open to abuses. The interview held by the appointing officer after certifi¬ 
cation may prove sufficient for ascertaining personality, particularly when 
he may choose between the three highest. The short answer or objective 
type of examination has displaced almost entirely for the civil service the 
traditional essay form. The essay examination is slow to read and difficult 
to grade fairly, especially when a very large number of papers are involved; 
the essay also places a premium on literary ability and penmanship. The 
objective examination, on the other hand, has the assets of speedy grading 
and definite and standardized answers. The latest development in this 
field is the machine-scored test, which can be fed to a counting machine for 
accurate grading and lightning results. The objective tests take the usual 
forms—completion, true-false, multiple choice, and matching. 

Tests usually are administered by employees of a personnel agency, but 
over one-half of recent (1947-1949) federal examinations have been given 
by operating departments and agencies. Under the Hoover Commission 
recommendations, primary responsibility would be placed upon depart¬ 
ments and agencies, subject to commission approval of the program and 
inspection to assure compliance with law. Applicants generally are 
required to assemble at convenient locations within the jurisdiction. A 
few public personnel agencies charge small fees for the privilege of taking an 
examination, but most examinations are free to all whose applications are 
acceptable. 


THE APPOINTING PROCESS 

Preparation of Eligible List.—Applicants who receive a passing grade in 
the examination have their names listed on a register in the order of their 
scores, except that veterans are given preference. This eligible list for a 
particular position (as stenographer, patrolman, senior attorney) is made 
available to appointing officers. When the eligible list becomes exhausted 
or obsolete, another examination is held to renew it. Eligible lists are based 
upon the classification system employed by the jurisdiction. If this classi- 



THE CIVIL SERVICE 


475 


fication provides for thousands of minute categories, flexibility is lost; for 
a bookkeeper post in one agency may not be filled by a person on the 
eligible list for bookkeeper in another agency. The question of classi¬ 
fication is taken up in a subsequent section of this chapter. 

Veterans' Preference. —Veterans’ preference constitutes one of the most 
hotly controversial questions in the public personnel field. The first 
preference law was enacted by Congress at the close of the Civil War; in 
1919 preference was extended on a generous scale. Under existing law and 
rules, veterans and their widows are entitled to a 5 per cent preference and 
disabled veterans or their wives may claim an additional 5 per cent. 1 Also, 
veterans are favored in appointment, in retention when forces are being 
reduced, and in other ways. During the 20-year period, 1920-1940, 24.06 
per cent of all appointed to the federal service received veterans’ preference. 2 * * 

As the Second World War drew to a close, Congress enacted the Veterans 
Preference Act of 1944, which virtually closes the greater part of the fed¬ 
eral service to nonveterans for a long time to come. The act 5 provides 
that preference shall be given to (1) ex-service men and women with 
service-connected disabilities, (2) wives of disabled servicemen who are 
themselves unable to work, (3) unmarried widows of deceased servicemen, 
and (4) any ex-service person. Those in categories 1, 2, and 3 are entitled 
to have ten points added to examination scores; moreover, certain types 
of jobs, such as guards, elevator operators, messengers, and custodians, are 
reserved exclusively for these groups. Veterans in the fourth category 
receive five extra points. Persons of all categories receive generous credit 
for military and other experience, some waivers of age, height, weight, 
physical and educational requirements, and special privileges when ap¬ 
pointments are being made. 

Those who favor veterans’ preference maintain that this is a proper way 
for a government to show its appreciation to those who risked their lives 
in its behalf. Opponents of preference grant the obligation of government 
to veterans but wish to meet it in ways that will not lower the efficiency 
of the public service. 

The Hoover Commission sought to put veterans’ preference on a 
defensible basis by grouping all applicants as “outstanding,” “well qual¬ 
ified,“qualified,” and “unqualified”; within each quality category, 
veterans would be considered ahead of nonveterans. This proposal should 
eliminate the appointment of veterans incapable of doing a job, yet give 

l The most comprehensive study of this problem is John F. Miller, “Veteran Prefer¬ 
ence in the Public Service,” in Problems of the American Public Service (New York: 
McGraw-Hill, 1935). 

2 United States Civil Service Commission, Annual Report, 1940 (Washington: Gov¬ 

ernment Printing Office, 1940), p. 134. 

s 58 Stat. 387. 
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qualified veterans absolute advantage over nonveterans in the same quality 
group. 

Appointment. —When the appointing officer wishes to fill a vacancy, he 
sends to the personnel agency for the eligible list. If he is a federal official, 
this process is handled by the director of personnel of his department or 
establishment. The request for eligibles is called a “requisition” and 
generally must state the title, duties, salary, and qualifications required. 
Federal law prescribes that the three names ranking highest on the eligible 
list shall be certified to the appointing officer. In the various other 
jurisdictions the number certified ranges from one to seven. The ap¬ 
pointing officer is permitted to choose from among those certified to him. 
The arguments for allowing some latitude are strong, for personality and 
other factors not adequately assessed in written examinations may be 
judged from oral interview by the appointing officer. 

Certification of eligibles by a civil service commission may be made out 
of regular order owing to two factors. First, veterans’ preference in some 
jurisdictions (including the Federal government under the Preference Act 
of 1944) requires the disabled veteran to be certified ahead of others on 
the eligible list. Second, appointments to the federal positions in Wash¬ 
ington are required to be apportioned among the states in proportion to 
their population. Although the latter has not been rigidly applied, it does 
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that none of the eligibles has the personality or ability to do the job at 
hand. Under existing procedures he usually must either appoint one of the 
eligibles or allow the position to remain vacant and hope for a better list 
next time. 

To correct the existing defects, the Hoover Commission recommended 
not only decentralization of recruiting and examining but also giving 
appointing officers more leeway than the “rule of three” allows. 

Several abuses may be present at the appointing level. Provisional ap¬ 
pointments sometimes are made when no eligible list is available in order 
to appoint some person who is qualified mainly by political services. It is 
possible later that provisional appointees may be blanketed into the perma¬ 
nent service after noncompetitive examinations. In some jurisdictions 
appointing officers may conspire to appoint political friends by securing 
“waivers” from persons higher on the eligible list by threats or promises. 

Appointed at last, the new civil servant is not yet fully secure. Nor¬ 
mally he must serve out satisfactorily a period of probation, up to 6 months 
in length. Within this period, or at the close of it, the probationer may be 
dropped from the service if he has been found unsuitable. Few civil 
service agencies have adequate systems for efficiency rating; the reluctance 
of a superior officer to dismiss except for serious deficiency is general. As 
a result, the probationary test period is much less meaningful than might 
be expected. 

CLASSIFICATION AND COMPENSATION 

Duties Classification. —The term “classification” is used in the per¬ 
sonnel field in two separate ways. It is employed in a jurisdictional sense to 
indicate whether or not positions are within or without the “classified” or 
merit service. The more common use is in an occupational sense, classi¬ 
fying jobs on the basis of duties performed. A duties or occupational 
classification is necessary in order to simplify the task of personnel man¬ 
agement and to render possible the elemental justice of equal pay, prestige, 
and title for equal work. 

Occupational classification is accomplished through a process of job 
analysis. This may be done by the personnel agency or by an outside 
body or concern. In order to find out what work and responsibility a 
particular job involves, questionnaires are filled out and interviews held. 
When this is completed, individual positions are arranged into classes, 
groups, and services. Each class is assigned specifications—including 
title, duties, and qualifications. The plan is put into force by law or by 
executive order. The class is the basic unit; it is composed of a number of 
similar positions, as, for example, typists or clerks. Every position is then 
placed in a class; within each class the qualifications and scale of compen¬ 
sation for each position are nearly the same. 
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Under the Classification Act of 1949, 1 the policy of equal pay for equal 
work is supported by varying rates of compensation in proportion to the 
difficulty, responsibility, and qualifications involved. The act covers about 
885,000 positions in the Federal service. A ‘ 1 position” consists of the 
work, duties, and responsibilities assignable to an officer or employee. A 
“class” includes those positions sufficiently similar in kind of work, level of 
difficulty or responsibility, and qualification requirements to warrant 
similar treatment. A “grade” embraces all classes sufficiently equal as to 
responsibility and qualifications to justify placing them within one range of 
rates of compensation. Each position is placed in the appropriate class 
and grade. The act establishes two schedules of grades and salary ranges: 
a “General Schedule” (GS) of eighteen grades and a “Crafts, Protective, 
and Custodial Schedule” (CPC) of ten grades. The new classification act 
is administered by the Civil Service Commission. 

The movement for duties classification is of recent origin. Some state 
and local civil service jurisdictions pioneered in the adoption of classifi¬ 
cation plans; the Federal Classification Act became law only in 1923. This 
act was made to apply only to certain government positions in Washington 
and did not include jobs in the field service. 2 The Personnel Classification 
Board administered provisions of the act until 1932, when its functions 
were transferred to the Civil Service Commission. The Ramspeck Act of 
1940, which provided the basis for great expansion of the classified service, 
also authorized the commission to survey the field service and recommend 
to the President that duties classification be extended by executive order. 
Some earlier appropriation acts had brought rough duties classification to 
the field service. 

Compensation. —Once the job of classification is done, the next great 
task is that of fixing compensation schedules. Although it appears only 
elemental justice that like pay should be fixed for like work, a great range 
of compensation for comparable work is found in jurisdictions without 
adequate classification and salary standardization systems. With the 
installation of proper classification plans, however, the basis for salary 
uniformity for work of a given class and grade has been established. 

The public wage scale ought to be kept in some degree of harmony with 
that of private employment. Wages must be high enough to attract and 
hold good public employees, but not so high as to make government work 
overly attractive. In practice, public personnel agencies constantly base 

1 63 Stat. 782. The Classification Act of 1923 arranged classes into great services 
which were, at the time the 1949 act went into effect, (1) professional and scientific, 
(2) subprofessional, (3) clerical, administrative, and fiscal, (4) custodial, and (5) cleri¬ 
cal-mechanical. 

* United States Civil Service Commission, History of the Federal Civil Service , pp. 
111-113. In 1940 about 93,000 positions in Washington were included. 
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The Classification Act of 1949 reorganized the federal classified service, increased 
compensation, and created three new grades (16, 17, and 18) that offer added prestige 
and salary to higher civil servants. Step increases are normally annual if the increase 
is less than $200 and each year and one-half if $200 or more. 
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The Hoover Commission used the illustration above to show how, despite increases, 
federal pay has lagged behind the 75 per cent increase in cost of living between 1939 and 
1948. Note how little compensation of top federal executives (CAF 15) has increased. 
This explains in part low morale and high turnover. Source: Hoover Commission, 
Concluding Report , p. 20. 
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salaries upon studies of comparable positions in private employment. If 
the usual starting wage for a file clerk is $150 per month in private New 
York offices, a public agency in the same city will have to approximate that 
for a beginner in the same line. 

Another aspect of the same problem is to provide justly for differences 
of education or experience required for the various posts within a public 
service. The occupant of a job requiring a long and expensive professional 
education, as a physician or attorney, will demand higher compensation 
than a public relations officer, who may have no educational requirement. 
Deference to such considerations is difficult to allow x however, and the 
main reliance must be placed upon competition; if naval architects are 
hard to find, the compensation must be raised until one is attracted. 

Within each class of positions several rates of compensation will be pro¬ 
vided, ranging from a minimum, through some intermediate categories, to 
a maximum. Thus a typist might enter at $2,080 per year, and advance, 
with two or three intermediate salaries, to a maximum of $2,600. Ordi¬ 
narily a new employee starts at the minimum rate; his aspiration to move 
on to the next salary rank constitutes an important incentive to do well. 

Sentiment is strong among public employees to make salary increases 
within a given position automatic, an annual or biennial increment. Such 
a plan produces overemphasis on time serving and seniority and fails to 
take into account value of services performed, as decided by superior offi¬ 
cers, with or without formal efficiency ratings. 

Standard compensation schedules may be departed from through differ¬ 
entials justified by some special circumstances. In the American Foreign 
Service, for example, a special fund is appropriated for allocation among 
those who serve in countries with monetary exchange unfavorable to the 
dollar. At certain periods it is more costly to live in one section of conti¬ 
nental United States than in another. A construction worker on a remote 
Pacific island or on the Panama Canal might reasonably be paid a bonus 
for working under adverse climatic conditions. While adding to the diffi¬ 
culties of administration, some differentials would appear justified when 
working and living conditions vary greatly. 

If public salaries are to be based upon rates for comparable private em¬ 
ployment, consideration must be given to the fluctuations in business con¬ 
ditions. While public pay may not be so flexible as compensation for 
private employment, substantial justice may be achieved by the fact that 
the public salary dips less to the depths in depression periods and fails to 
rise as much in prosperity. The civil servant therefore may be envied in 
bad times and pitied in good times. If a depression is long, the public 
employee is likely to have a flat percentage salary cut; if cost of living 
increases sharply, he may lobby through an increase. A few jurisdictions 
have attempted to adjust salaries to a cost-of-living index formula. 
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Recent Pay Reforms .—The Hoover Commission had two major com¬ 
plaints over compensation of federal employees. The first was that the 
higher technical, scientific, and executive positions had inadequate salaries. 
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With few exceptions, federal employees were limited to a maximum of 
$10,330 per year. For many years, but especially around the end of the 
war, large numbers of top administrators had been leaving the federal 
service for private posts that paid much higher salaries. The Eighty-first 
Congress in 1949 enacted legislation authorizing salaries of from $14,000 
to $22,500 for 253 top officials outside the civil service. Companion legis- 
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lation provided pay increases for other classes of federal workers. Three 
new grades were created at the top of the civil service: Grade 16, limited to 
300 employees, with salaries from $11,000 to $12,000; Grade 17, limited to 
75, $12,200 to $13,000; Grade 18, limited to 25, $14,000. Some 885,000 
regular classified employees received increases that averaged $141 per year. 
The average increase for 435,000 postal workers was $120 yearly. 

The other criticism relating to compensation that was made by the 
Hoover group concerned the “ inequitable and complex” pay administrative 
practices. As the 1919 legislation described above illustrates, various 
groups of employees are dealt with, so far as pay policies are concerned, 
under various laws and by diverse agencies. Actually there are four main 
groups when arranged according to pay policies: (1) over 850,000 employees, 
largely of the “white collar” group, who are covered by the Classification 
Act of 1949; (2) some 600,000 employees, largely manual, whose wages are 
fixed by the agencies for which they work; (3) about 500,000 postal workers 
who are paid under laws limited to the Post Office; (4) the remainder, about 
70,000, who have compensation fixed under several special laws. The 
Hoover Commission's proposal that a comprehensive pay policy be set in 
law has not been acted upon by Congress. 

EFFICIENCY AND MORALE 

Service Ratings.—How can the efficiency of public employees be tested? 
Civil service agencies have experimented with various systems to rate per¬ 
formance. Most of them have been branded as failures by authorities in 
the field. 1 The simplest and surest method of rating is one based upon 
quantity and quality of production at some routine task. Like piecework 
in industry, this can apply only to a limited number of jobs—as typist, 
machine operator, or other work capable of unit measurement. It is 
possible also to rate employees by examinations or tests given at regular 
intervals, but this method has had little development. 

The formal rating schemes have had broader application. They require 
that the superior officer indicate on a form of some kind his evaluation of 
each employee under his direction. One common method is to rate by 
traits or level of performance, utilizing a “graphic rating scale” on which 
the supervisor checks the description appropriate to the employee's quali¬ 
ties and work. 2 Another method, called “man-to-man comparison,” 
requires the superior officer to rank his subordinates in terms of best, 
average, and poorest. 

1 Mosher and Kingsley, op . tit., pp. 482-483. 

2 White, op. tit ., pp. 376-382, gives an excellent summary of United States Civil 
Service Commission experience with the graphic rating scale used 1923-1934, and the 
simpler rating form adopted in 1935. 
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In recent years most attention has been given to the Probst system of 
service rating, developed by Mr. J. B. Probst of the St. Paul Civil Service 
Bureau. 1 It causes the rating officer to assess the qualities of an employee 
in great detail, covering principally personality traits and characteristics. 
The Probst system has been used in several jurisdictions and is generally 
looked upon more favorably than have been the graphic rating and man- 
to-man methods. 

The basic difficulty with efficiency rating schemes lies in securing un¬ 
prejudiced and frank evaluations by superior officers. In the judgment of 
authorities on personnel, service ratings are still in a rudimentary stage. 
However imperfect, they are nevertheless improving and represent an 
advance over the uncoordinated efforts of individual supervisors to judge 
performance. Certainly at the present stage of development service 
ratings should not be the only criteria employed in deciding on promotion 
but may properly be used as one of the factors to be considered. 

In place of the present federal rating system, the Hoover Commission 
proposed an “ability and service record” rating under which the supervisor 
would (a) evaluate ability, past performance, progress, and potential use¬ 
fulness on specific factors, and (b) discuss with the employee his strengths 
and weaknesses. The Hoover group urged that the rating not be used as a 
basis for determining salary increases, lay-offs, or dismissals. 

Disciplinary Action. —It is obvious that civil servants should not be im¬ 
mune from disciplinary action, including removal. They are obliged 
to perform their duties faithfully, to obey the law, and to avoid conduct 
unbecoming in a public employee. Sometimes these obligations are set 
forth in specific detail in an administrative code; most American govern¬ 
ments have failed to set forth employee rights and duties with clarity. 
The rules for the conduct of federal employees are found in laws such as 
the Hatch Act, and in the rules of Civil Service Commission and operating 
agencies. 

The administrative employee of the United States may not participate 
in partisan political activities. 2 An employee of the classified service may 
be removed only for such cause “as will promote the efficiency of said 
service” and he must be notified in writing of the charges and given a public 
hearing. 8 The Civil Service Commission rules give the commission a re¬ 
stricted power to investigate, but the real authority over removals is in 
the hands of the appointing officer. Responsibility for disciplining and 
removal in the federal service rests almost completely with the head of the 
department or agency. 

1 See John B. Probst, Service Ratings (Chicago: Bureau of Public Personnel Admin¬ 
istration and Civil Service Assembly, 1931). 

* The Hatch Act of 1939 covered this aspect most fully. See 53 Slat. 1147. 

* 37 Stat. 539. 
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Many forms of disciplinary action exist. A minor infraction may be 
dealt with by reprimand or warning. Intermediate offenses may be 
handled by demerits in service ratings, loss of seniority, or transfer to an 
undesirable location of work. Serious violations may lead to suspension, 
demotion, or dismissal. In the federal service, except in loyalty cases, no 
appeal is possible from disciplinary action approved by a department head. 
Proposals have been made to authorize the Civil Service Commission to 
review disciplinary cases, or to establish a special court to hear appeals from 
disciplinary action. Some civil service jurisdictions follow the existing 
federal scheme of permitting broad discretion on the part of the appointing 
officer. Others vest important disciplinary authority in the personnel 
commission. Still others allow appeals to the courts on a liberal basis. 

Morale and Prestige. —Morale is defined as a state of mind, with refer¬ 
ence to confidence. Leonard D. White has written: 

High morale is a state of mind in which men and women voluntarily seek to 
develop and apply their full powers to the task on which they are engaged by 
reason of the intellectual or moral satisfaction which they derive from their own 
self-realization, their achievements in their chosen field, and their pride in the service; 
it is also a social situation in which men and women are aware of the degree to 
which they are mutually affected by these motives and respond to this knowledge. 1 

Prestige is related to morale, but is different. It means the respect for 
achievement or standing of an individual or group. Both high morale and 
high prestige are important to the effective functioning of a public body. 

Among the commonly recognized prerequisites to high morale in the 
public service are such factors as security from spoils politics, fairness in 
wages and working conditions, recognition of good work, and adequacy of 
retirement system. Group morale or esprit de corps may be heightened by 
an agency through attention to its employees' social life, living conditions, 
credit facilities, unions, and associations. 

Many of the same factors that produce high morale also contribute to 
the prestige of an agency or of public employment generally. A worker 
wishes to be well thought of, to enjoy the admiration of people. The 
American public service has not enjoyed the prestige value of the British 
civil service. This low esteem may be traced to several factors, notably 
to spoils politics, low wages, and insecurity of tenure. Recently advances 
have been made on these fronts and prestige has improved. Plenty of 
room for further improvement remains, however, and the nation may well 
aspire to making employment in its service as attractive as that in any 
private concern. 2 

1 White, op. cit p. 443. 

2 For further reading, see Leonard D. White, The Prestige Value of Public Employ¬ 
ment (Chicago: University of Chicago Press, 1929); and Further Contributions to the 
Prestige Value of Public Employment (Chicago: University of Chicago Press, 1932). 
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Evidence of widespread employee dissatisfaction may be found in the 
high turnover rate that plagues the federal service. The Hoover Com¬ 
mission reported in 1949 that 500,000 persons had to be recruited each year 
in order to maintain a work force of 2,000,000; this means that one out of 
each four positions falls vacant each year. 

The task force that surveyed the personnel field for the Hoover Com¬ 
mission secured the views of nearly 3,500 college seniors toward the public 
service as a career. Government employment was rated below private 
industry in salary, opportunities for promotion, incentives to improve 
efficiency, prestige and recognition, and other categories. Public service 
was more attractive than private only in security of job, opportunities for 
service, and leave, retirement, and health benefits. 

Unions of Public Employees.—Until quite recent times, the question of 
unionization of federal employees has been highly controversial. Although 
postal employees organized as early as 1889, activities of the organizations 
were limited rigidly by departmental and presidential order. After the 
Lloydr-La Follette Act of 1912 legalized unions of federal employees and 
removed restrictions upon their activities, many new organizations were 
started. The worst fears that unions of public workers would lead to 
strikes and controlled elections have not been realized. The law of the 
land now requires private employers to bargain collectively with unions of 
their employees’ choosing; it is appropriate that government should do 
likewise. 

The early unions were craft bodies, covering only small sectors of postal 
employees—letter carriers, clerks, railway mail servicemen, rural letter 
carriers. Like the smaller craft unions in private industry, these still per¬ 
sist. Recently, however, unions of broader scope are increasing in power; 
they are of the industrial or “one big union” type. Examples of this 
tendency are found in the American Federation of Government Employees 
(AFL), the United Federal Workers (CIO), and the National Federation 
of Federal Employees (independent). The scattered postal workers unions 
still contain the majority of organized federal employees, however. The 
largest of these are: National Association of Letter Carriers (AFL), United 
National Association of Post Office Clerks (independent), National Rural 
Letter Carriers Association (independent), National Federation of Post 
Office Clerks (AFL), and Railway Mail Association (AFL). When legis¬ 
lation affecting the status of the public service comes before Congress, the 
various unions of federal employees play a large role in its disposition. 
The larger unions maintain staffs in Washington and employ the usual 
tactics of lobbyists. 

Unionization is unevenly developed among state and local employees in 
the United States. The larger state employees associations are not affili¬ 
ated with the AFL or CIO, but both groups now carry on active organizing 
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campaigns. The largest AFL union in the local held is the International 
Association of Fire Fighters. The organization of the CIO is the State, 
County, and Municipal Workers of America. 

It is almost universally agreed that unions of public employees should 
have restrictions on their activities that do not exist in the case of unions of 
private workers. The principal denial is the right to strike, but in many 
instances local employees have walked out. Strikes against the Federal 
or state governments are less probable. The theory behind this denial of 
the right to strike is that the state is sovereign, and that its sovereignty 
must not be challenged. While understandable and perhaps logical if 
applied to essential governmental functions, it is difficult to see why a 
strike by employees of a municipally owned electric utility is any more 
serious than one by employees of a private one. 

Retirement Systems.—American governments have been slow to recog¬ 
nize the necessity for retirement systems for their employees as an es¬ 
sential feature of a sound personnel system. The national government 
adopted a retirement scheme for its employees only in 1920. A few states 
adopted superannuation plans about the same time. Several large mu¬ 
nicipalities and counties have excellent retirement programs in operation. 
Many school districts have provided for the retirement of superannuated 
employees. Since the adoption of the Social Security Act of 1935, which 
provides old-age insurance for private but not for public employees, public 
retirement plans have been widely adopted. 

The motivation for establishing adequate schemes for the retirement of 
aged employees is only in part humanitarian. The government should be 
a good employer, interested in the welfare of its workers. But retirement 
systems are justifiable on grounds of enlightened self-interest also. Gov¬ 
ernments or private concerns without retirement systems may keep on 
aged employees through pity long after their usefulness has ended. This 
may lead to demoralization of the remainder of a staff, because opportu¬ 
nities for advancement must so often wait until death comes to an aged 
superior. 

Features of public retirement systems vary considerably. Two types 
of funds are employed. The cash disbursement plan, used by the federal 
government from 1921 to 1926, involves payment of contributions into a 
single fund, from which annuity payments are made. The actuarial 
reserve scheme, adopted by Congress in 1926, requires the payment for 
each employee of a contribution which, with compound interest, is sufficient 
to secure the proper benefit when he reaches retirement age. The actuarial 
reserve plan is displacing the cash disbursement scheme in many juris¬ 
dictions because it spreads the burden more equitably and provides the 
reserves necessary to meet future contingencies. 

Most American retirement plans are contributory, often requiring equal 
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contributions by government and employee, but a few supported wholly 
by public appropriations exist. The age of retirement usually is set at 
sixty-five or seventy, but for police and firemen may be lower. The better 
plans provide not only for retirement at superannuation, but also pay 
benefits in case of disability, death, or separation from the service before 
retirement age. Under sound actuarial schemes, the retirement benefit is 
based on the number of years of service under the plan and the average 
annual salary over that period. 1 

Training for the Public Service. —Public-service training may be pre¬ 
entry or in-service. Preentry training varies greatly with the nature of 
positions. The regular public schools and educational institutions do the 
major job of training future public employees. Positions requiring special 
training are filled by graduates of professional and technical schools. A 
number of “cram” institutes have been set up in Washington and else¬ 
where; most of them point specifically toward certain civil service examina¬ 
tions. In the last 20 years many colleges and universities have established 
curriculums in public administration intended as preparation for the public 
service. There is considerable difference of opinion among personnel 
authorities concerning the relative value of liberal arts training and of 
specialized public administration training. 2 

In-service training is used to improve the employee’s grasp of his job 
and to prepare him for advancement to a better job. Such training may 
be offered by the agency with which he is connected, or by an outside edu¬ 
cational institution. The Graduate School of the United States Depart¬ 
ment of Agriculture is an example of general in-service training at its best. 
Many other governmental agencies provide elaborate in-service training 
facilities for their employees. Many universities like American (Wash¬ 
ington), Wayne (Detroit), and New York University offer courses designed 
especially to accommodate those in the public service. 
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Chapter 28 

PUBLIC FINANCE 

The relationship between the legislative and the executive branches largely 
determines the success or failure of democratic government. Hence, the 
budget, because it is at the same time the most important instrument of legisla¬ 
tive control and of executive management, is at the very core of democratic 
government. 

Harold D. Smith, il “The Budget as an Instrument of 

Legislative Control and Executive Management.” 1 

Although governments are not created for the purpose of collecting and 
spending money, considerations of revenues and expenditures underlie 
virtually every governmental problem. Governmental services cost 
money. By managing the purse strings, executives and legislatures are 
able to exert both detailed and general controls over the various govern¬ 
mental activities. For the executive, finance is a control over adminis¬ 
tration ranking in importance with that of personnel. For the legislative 
body, finance looms much more important than personnel or any other 
form of control. The scope of the federal taxing power having been dealt 
with in an earlier chapter, 2 this chapter is devoted to a description and 
criticism of financial administration, with incidental attention to state and 
local practices. 


FINANCIAL ADMINISTRATION 

Early Federal Organization.—The Constitution places the primary 
responsibility for finances upon Congress. Appropriations are made by 
law, but the President's participation through the veto has not been par¬ 
ticularly forceful because the executive normally is preoccupied with the 
necessity of securing succor for the agencies under his control. The Presi¬ 
dent has used his constitutional power to recommend appropriations to the 
Congress, but his most effective sanction over congressional action came 
from his role as leader of the majority party. When his party was in 
control of both houses and when he was accepted as its leader, his influence 
often was great over fiscal and other matters. The idea of legislative 
supremacy in the financial field was established in Britain after centuries 
of controversy between King and Parliament. After the victory of Parlia- 

1 Public Administration Review , vol. 4 (Summer, 1944), p. 181. 

2 Chap. 17. 
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ment, however, responsible government developed in Britain, and the 
Parliament gave to the real executive, now under its own control, vast 
powers over money matters. In Britain today only the government (t.e., 
the executive) may introduce legislation involving the appropriation of 
money. 

As American Federal government developed after 1789, the financial 
responsibilities of Congress multiplied. The various committees of the 
two houses, and individual members as well, introduced and pressed for 
the adoption of fiscal measures raising and expending moneys. It proved 
difficult to fix specific responsibility for action; the trading of votes for 
appropriations (logrolling) and the distribution of favors among state and 
congressional districts (pork barrel) led to immense waste of public funds. 
The fidelity of financial transactions was inadequately checked, opening 
opportunities for corruption. Although the Secretary of the Treasury 
was required to provide Congress with compilations of requests for appro¬ 
priations, he was given no real authority over these estimates. 

The Budget and Accounting Act of 1921. —The need for reform in federal 
financial practices was first stated prominently by President Taft's Com¬ 
mission on Economy and Efficiency, the report of which was sent to Con¬ 
gress with presidential approval on June 27, 1912. 1 The commission 
recommended that the President should submit to each session of Congress 
a budget, containing a budgetary message, financial statements, and esti¬ 
mates prepared through the Secretary of the Treasury. 

The important task of preparing the national budget, under the direction 
of the President, was assigned by the 1921 act to the Bureau of the Budget, 
which was created for this purpose. Originally a portion of the Treasury 
Department, the bureau was transferred to the Executive Office of the 
President by executive order in 1939. Under the terms of the law, the 
Bureau of the Budget has power “to assemble, correlate, revise, reduce, or 
increase the estimates of the several departments or establishments.” 
President Roosevelt strengthened the bureau notably on several occasions 
after 1933, adding power to apportion appropriations, to require depart¬ 
ments to set up reserves, responsibility for statistical services, and duties 
of research, planning, and investigation. 

The Bureau of the Budget Now. —The functions of the Bureau of the 
Budget were enumerated in an executive order in 1939 and may be sum¬ 
marized as follows: 2 

1 It was entitled “The Need for a National Budget” and was House Doc. 854, 62nd 
Cong., 2d Sees. This era is well covered in Frederick A. Cleveland and Arthur E. Buck, 
The Budget and Responsible Government (New York: Macmillan, 1920). 

* Executive Order No. 8248, Sept. 8, 1939. One of the beet studies of the bureau ie 
Fritz Morstein Marx, “The Bureau of the Budget: Its Evolution and Present Role,” 
American Political Science Review , vol. 39 (August, 1945), pp. 653-684, and (October, 
1945) pp. 869-898. 
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1. To assist the President in budget and fiscal program preparation. 

2. To supervise and control budget administration. 

3. To conduct research on administration and to advise departments and 
agencies on improved organization and practices. 

4. To assist the President by coordinating departmental advice on pro¬ 
posed legislation. 

5. To plan the improvement of statistical services. 

6. To keep the President informed on the work of the government. 

To accomplish these ends, the bureau is organized under the director 
and one general assistant director into five principal divisions, each headed 
by an assistant director. They are the legislative reference, estimates, 
administrative management, statistical standards, and fiscal divisions. 
About 600 employees are now employed, constituting a more adequate 
staff than ever before. Reforms instituted in the last few years have 
brought the personnel and powers of the bureau near to the level urged 
for it by Arthur E. Buck in his able analysis made for the President's Com¬ 
mittee on Administrative Management. 1 Each department and larger 
independent establishment has its own budget officer, who prepares and 
edits estimates and works with the Bureau of the Budget in the budget 
conferences and hearings that are necessary before a budget document 
can be submitted to Congress. 

Much of the legislative reference work is nonfiscal, but it constitutes 
one of the great tasks of the bureau. Harold D. Smith, then director, 
reported that his legislative division “cleared" 4,841 bills during the 
Seventy-sixth Congress, and about 335 executive orders and 70 proclama¬ 
tions during 1940-1941. 2 The Hoover Commission noted that the Bureau, 
during the Eightieth Congress, advised the President or executive depart¬ 
ments on 5,992 bills and gave the President information on 1,438 bills 
passed by Congress. 8 The statistical services of the bureau include the 
approval of forms and questionnaires used by federal agencies, in order 
to secure simplification and to avoid overlapping. The administrative man¬ 
agement division, concerned with aiding departments to secure efficiency 
and economy, makes studies of particular agencies or problems and 
reports to the appropriate authorities. Its contribution, also nonfiscal in 
nature, is to improve the machinery of administration. 

1 United States President's Committee on Administrative Management, Report . . . 
with Studies . . . . (Washington: Government Printing Office, 1937), pp. 139-168. 

2 Harold D. Smith, “The Executive Office of the President: the Bureau of the 
Budget,” Public Administration Review , vol. 1 (Winter, 1941), pp. 106-115. On the 
general principles of budgeting, see Smith’s “The Budget as an Instrument of Legislative 
Control and Executive Management/’ pp. 181-188. 

* Hoover Commission, Budgeting and Accounting (Washington: Government Printing 
Office, 1949), pp. 24-25. 
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Department of the Treasury. —Several tasks of the Treasury Depart¬ 
ment fall within the field of fiscal management. Taxes are collected mainly 
through the Bureau of Internal Revenue. Customs duties are collected 
by the Bureau of Customs. 

Even more directly related to the matter of over-all financial admin¬ 
istration, however, is the function of the Fiscal Service of the Treasury 
Department. Headed by a Fiscal Assistant Secretary, the Service was 
created by executive order in 1940 and charged with accounting, debt, 
and custodial functions. The Fiscal Assistant Secretary keeps in touch 
with the financial operations of the various departments and agencies 
and informs the Secretary of the Treasury. Responsible to him is the 
Commissioner of Accounts, who heads the Bureau of Accounts and who 
has the duty of supervising the accounting of the Treasury Department 
and of keeping the central accounts of the entire government. In ad¬ 
dition, the Bureau of Accounts issues all Treasury warrants, makes dis¬ 
bursements for most of the federal agencies, and designates depositories 
with which government money may be placed. 

Also in the Fiscal Service is the Bureau of the Public Debt, headed by 
the Commissioner of the Public Debt. Federal borrowing is handled 
by this agency. Special staffs may be created from time to time to pro¬ 
mote bond selling, but the actual issuance and control stem from the 
Bureau of the Public Debt. 

The final agency of importance in the Fiscal Service is the Office of 
Treasurer of the United States. The Treasurer receives and disburses 
public funds and is the custodian of public money. After Congress has 
appropriated funds, he credits them to the proper disbursing officer, fol¬ 
lowing receipt of a warrant signed by the Secretary of the Treasury and 
countersigned by the Comptroller General. 

If the recommendations of the Presidents Committee on Administrative 
Management had been followed by Congress, much authority now possessed 
by the Comptroller General would have passed to the Secretary of the 
Treasury and his department. Two principal powers were involved. 
First, the committee wished to assign to the Secretary of the Treasury 
authority to prescribe accounting systems, forms, and procedures. 1 Sec¬ 
ond, claims and accounts involving the Federal government should be 
settled by the Treasury Department. Congress did not permit such 
transfers, and the Comptroller General is still in effective control on both 
points. Creation of the Fiscal Service serves notice that the Treasury 
now has the machinery to take on the new responsibilities. 

New criticism has now come from the Hoover Commission, which 
proposes a new Accountant General under the Secretary of the Treasury, 

1 United States President’s Committee on Administrative Management, op . cit. f 
pp. 24-25. 
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with power to prescribe accounting methods and enforce procedures, but 
subject to the approval of the Comptroller General. 1 

The Comptroller General. —The Comptroller General of the United 
States is one of the most conspicuous fiscal officials of the country, and 
certainly the most controversial. The greater part of this controversy 
arises over the power of the Comptroller General to “settle” accounts. 
His settlement is final and conclusive upon the executive branch. In 
practice, any payment made by a disbursing officer may be denied on 
postaudit by the Comptroller General, who can hold the disburser person¬ 
ally liable. In order to avoid risks, administrative officers seek advisory 
opinions in advance from the Comptroller General. Hence the Comp¬ 
troller General built up a great power over matters of public policy; 
virtually without responsibility he acquired authority to pass upon im¬ 
portant and technical questions arising out of the operations of agencies 
like the Tennessee Valley Authority. Dr. Harvey Mansfield, who sur¬ 
veyed the General Accounting Office for the President’s Committee on Ad¬ 
ministrative Management, reported such congestion in the office that 
postaudit was as much as 2 or more years behind payments. 2 

About one-third of federal vouchers, according to Mansfield, were 
subjected to preaudit, involving approval in advance of payment. The 
Comptroller General favored an extension of preaudit, and some heads of 
operating agencies preferred to shift responsibility for certain types of 
payments. If adopted on a widespread basis, preaudit will require great 
expansion of auditing facilities, especially in the field. It will also slow 
payments. 

One of the principal reforms proposed by the President’s committee 
was the abolition of the Comptroller General and the creation of an Au¬ 
ditor General. The proposed Auditor General should have power to audit 
the accounts of federal agencies in Washington and in the field. Power 
to prescribe accounting forms and systems for the departments would be 
transferred to the Treasury Department. The Treasury Department 
also would be charged with responsibility for settling claims. The general 
effect of these recommendations would be to strengthen the Treasury 
control over current accounts and claims, and to charge the Auditor 
General exclusively with postauditing functions. 

The Reorganization Act of 1939, which embodied some of the recom¬ 
mendations of the President’s committee, excluded the comptroller general¬ 
ship from presidential alteration. In 1940, however, the President did 
establish the Fiscal Service of the Treasury Department, keeping central 
accounts, and charged it with supervising accounting forms. With the 

1 Hoover Commission, op. cit. y pp. 39-41. 

* United States President's Committee on Administrative Management, op. tit., 
p. 177. 
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continuing accounting control exercised under the Comptroller General 
this represents some duplication. While the power to settle claims still 
remains with the Comptroller General, the flames of controversy have died 
out with the passing from office of McCarl, the first incumbent. After 
leaving the office vacant for 3 years, President Roosevelt after 1939 had 
two opportunities to fill the post, and his appointees have shown less 
pugnacious tendencies than did McCarl. 

The Hoover Commission expressed dissatisfaction with the whole 
picture of fiscal management, including the work of the Comptroller 
General. Division of responsibility between the Treasury and the Comp¬ 
troller General has produced a situation in which government accounting 
does not show true revenues or expenses for any fiscal period. Moreover, 
there is no prescribed system of property or cost accounting and no positive 
control over assets, liabilities, and appropriations. The Hoover group 
was critical of the General Accounting Office practice of auditing millions of 
expenditure vouchers, while failing to produce the summary accounts and 
financial reports that are needed by the President and Congress. 

The Hoover group recommended that an Accountant General be 
established under the Secretary of the Treasury and take over the prescrib¬ 
ing of accounting methods and procedures, which, however, would be sub¬ 
ject to approval by the Comptroller General. The Accountant General 
would combine agency accounts into summary accounts and produce 
financial reports for the information of those concerned. Instead of having 
the Comptroller General use an estimated one-half of his 10,000 employees 
and of his $30,000,000 per year “settling” claims represented in freight¬ 
loads of vouchers sent, to Washington, spot checking would be used the 
country over to free the Washington office from the great volume of paper 
work. 

In view of the fact that the Comptroller General and the General 
Accounting Office are exempt from presidential reorganization plans under 
the 1949 act, drastic change is not likely to come soon. The majority on 
the Hoover Commission proposed a compromise which is unacceptable 
both to the congressional apologists for the Comptroller General and to 
those who want accounting and claim settlement under the executive 
branch, with the Comptroller General charged with making a thorough 
postaudit. 1 

The General Accounting Office, which is headed by the Comptroller 
General is organized into five main divisions: audit, claims, postal accounts, 
accounting and bookkeeping, and reconciliation and clearance. 

State Fiscal Organization.—By 1900 the need for reform of financial 
administration in the states was even more pressing than that in the 

1 Hoover Commission, op, cit,, pp. 35-71. Senator McClellan and Representative 
Manasco took the former stand in their dissents; Pollock and Rowe took the latter. 
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The Hoover Commission suggested adding to the Treasury Department an office of 
Accounting General, to be responsible for accounting and reporting. The General 
Accounting Office would be retained, but chiefly for auditing purposes. Source : Hoover 
Commission, Budgeting and Accounting , p. 40. 
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national government. Legislative appropriating methods were haphazard 
and subject to the tug and haul of individual and partisan politics. After 
appropriations were made, power to make and check disbursements was 
divided between several officers, often elected by the people, bearing titles 
such as treasurer, controller, and auditor. Responsibility for tax assess¬ 
ment and collection was distributed among tax commissions, board of 
equalization, treasurer, and controller. 

Following the report of the Taft Commission in 1912, the states turned 
their attention to budgetary reform. 1 In most cases the executive budget 
idea was superimposed on the existing financial organization of the state. 
While great improvements were made through fixing executive responsi¬ 
bility for preparing the budget, and some of the worst features of legis¬ 
lative appropriating practice were eliminated, the numerous state con¬ 
stitutional officers charged with fiscal powers often were retained. A good 
many states did establish, however, budget bureaus, departments of 
finance, and purchasing agencies with real powers. 

Local Fiscal Organization.—Until the turn of the century local govern¬ 
ments gave little effective attention to reforming financial administration. 
Since that time the reconstruction of municipal fiscal systems has been 
widespread, although less progress has been noted on the county front. 
In the commission form of city government, which started in 1901, the 
various fiscal agencies—collectors, treasurers, accountants, assessors— 
were gathered under a single commissioner of finance. 2 After 1913, the 
cities that turned to the city-manager plan elevated the department of 
finance to an even more commanding position, as an arm through which 
the manager kept in touch with the activities of government. 

It would be a mistake to assume that all or even most municipalities 
have reorganized and integrated their financial structures. Some of the 
cities that have clung to mayor-council plans have changed nothing on the 
fiscal side. The older schemes still in operation usually have several 
relatively independent fiscal offices. The modern, reorganized munici¬ 
palities bring together in one department responsible to the chief execu¬ 
tive all offices concerned with financial matters, except that of the auditor. 
This often includes accounting, tax collection and assessment, purchasing, 
and custody of funds. 

County reforms have progressed significantly during the last two dec¬ 
ades, but fewer counties have been reorganized than have cities. A 
handful of counties have adopted the county-manager plan, with inte¬ 
grated financial administration. Some others have secured more modest 

1 A detailed presentation of early state studies and adoptions is found in Cleveland 
and Buck, op. cit., pp. 89-330. A general survey may be found in Arthur E. Buck, 
Public Budgeting (New York: Harper, 1929), pp. 14-24. 

' Arthur E. Buck, Municipal Finance (New York: Macmillan, 192(>)‘ 
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reforms. The great majority, however, continue to operate on the basis 
of the traditional elected fiscal officers. 

THE BUDGETARY PROCESS 

The confusion and irresponsibility that characterized early federal 
financial administration have been described above. A new era opened 
with the enactment of the Budget and Accounting Act of 1921. State 
reforms came both before and after the federal, spreading over a period 
of the last 40 years. The following analysis of the budgeting process is 
based primarily upon federal practice, except where otherwise noted. 

Definition of a Budget.—A budget is a comprehensive financial plan, the 
central instrument of financial administration. The budgetary process, 
according to A. E. Buck, involves three elements: (1) the financial plan, 
(2) the procedure for formulating, authorizing, executing, and controlling 
the plan, and (3) some governmental authority responsible for each stage 
of the procedure. 1 

The budget document is the blueprint in which a government forecasts 
its expenditures and estimates its revenues. It is for a given fiscal period, 
usually for one year but sometimes (especially in state governments) for 
a biennium. The fiscal year of the Federal government is from July 1 to 
June 30. Some state and local governments use the calendar year as the 
fiscal year. 

The second of these elements names the four stages in the budgeting 
process. The first is formulation, involving assembling of estimates from 
operating agencies and their inclusion in the financial plan. The second 
is authorization of the budget, through legislation adoption. The third, 
budget execution, consists of controlling the expenditures authorized. The 
fourth stage is entered when accounts are checked and transactions audited. 

Responsibility for the steps in budgetary procedure is fixed upon various 
officers and agencies in each level of government. Increasingly, authority 
to prepare the budget is given to the chief executive or to some officer or 
bureau responsible to him. The executive needs budgeting power to 
strengthen his position over the administration, and, in turn, he is the 
official with greatest authority to enforce compliance of spending officers. 
Universally budgets are authorized by legislative bodies, but there is 
some variation in the procedure on budget bills. Execution is the responsi¬ 
bility of several officers and agents, including the budget preparer, account¬ 
ing officer, head of operating agency, purchasing agent, personnel agency. 
Accountability is enforced through a postaudit, conducted by either an in¬ 
dependent officer or agency, or one responsible to the legislative branch. 

1 Arthur E. Buck, The Budget in Governments of Today (New York: Macmillan, 1934), 
p. 46. 
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Budget Formulation. —Under the Budget and Accounting Act of 1921, 
the responsibility for budget formulation was placed upon the President, 
who was provided with the assistance of the Bureau of the Budget. Origi¬ 
nally a part of the Department of the Treasury, in 1939 it was moved to 
the Executive Office of the President. The President determines general 
fiscal policy, and then delegates to his budget director power to proceed 
with budget formulation. 

The various operating departments and agencies are called upon by the 
budget bureau to submit their estimates of expenditures for the forth¬ 
coming fiscal period. These preliminary estimates are analyzed by the 
budget agency. The chief executive is consulted on matters of policy 
and settles serious disagreements between budget director and operating 
agency. The revised estimates are then put into final form and printed. 
Normally the operating departments and agencies request more than they 
expect to receive but wish to have a safe margin that may be lost in esti¬ 
mate cuts. 

The form and contents of budgets vary considerably. A good budget 
will contain several essential features. First, the executive’s budget 
message reviews the general financial picture—anticipated revenues, busi¬ 
ness conditions, estimated expenditures, and the like. Second, financial 
statements compare the fiscal present with the past and with estimated 
future operations. Then the body of the budget contains the appropri¬ 
ation estimates—the executive’s recommendations. The usual practice is 
to organize the estimates according to departments and agencies. The 
better budgets often have a parallel column with amounts appropriated 
for the last one or two fiscal periods. 

In practice, the process of budget formulation involves much negoti¬ 
ation between budget agency and operating department, and between 
budget agency and chief executive. Under the federal law, the Bureau 
of the Budget is given power “to assemble, correlate, revise, reduce, or 
increase the estimates of the several departments and establishments.” 
These estimates are subject to preliminary editing and adjustment within 
the operating agency by either department head or departmental budget 
officer. There is a natural tendency to overestimate one’s needs in order 
to be on the safe side. Much “padding” of estimates may be eliminated 
by officers within a particular department and before estimates go to the 
budgeting agency. Sometimes the chief executive sets in advance a maxi¬ 
mum amount allowable for each department. When this is done, the 
departmental adjustments of estimates loom of much greater relative 
importance, for the main controversies will then tend to be intradepart- 
mental. 

Next, departmental estimates are transmitted to the budgeting agency. 
Normally the budget bureau is saddled with the task of bringing down 
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the expenditure estimates of operating agencies to a level stipulated by 
the chief executive or indicated by estimated revenues. This requires 
budget hearings, in which departmental officers present their cases to 
budget officers. The budget officer must decide, and often this decision 
involves a substitution of his judgment for that of the departmental 
officer. When a layman decides between the bomber and the carrier in 
Defence estimates, or for or against experimentation with sulfa drugs in 
those of the Public Health Service, the necessity for maturity on the part 
of the budgeteer is painfully obvious. Appeals to budget director or chief 
executive are possible, but not often politic. 

Budget Authorization. —Budget or appropriation bills are drawn either 
by the executive budget officer or by a legislative committee. It is now 
recognized as proper practice for the chief executive to submit the budget 
and to be responsible for what is contained in it. In the Federal and in 
most state and local governments the legislature can decrease or increase 
the executive’s recommendations. The existence of this power diminishes 
the full measure of responsibility possessed by the executive in Great 
Britain, where only the ministers can introduce appropriation bills and 
Parliament is denied the authority to increase any item. 

Congress and other American legislative bodies have well-established 
procedures for dealing with appropriation measures. The budget bill is 
introduced in the manner used for other bills. In Congress and in many 
3tate legislatures revenue bills must originate in the lower house; although 
this restriction does not apply to appropriation measures, custom decrees 
that introduction in the House of Representatives is necessary. The 
budget goes to the legislature with the executive’s budget message, de¬ 
tailing the fiscal picture of past, present, and future. The printed budget 
document shows many details not found in the appropriation bill that 
accompanies it. The bill may be written with considerable detail, or it 
may include only the principal totals and subtotals. The former is called 
the “segregated-item” type of appropriation measure; the latter is known 
as the “lump-sum” variety. The segregated-item bill is unduly restrictive 
and allows little administrative discretion; the lump-sum plan liberates 
the executive from detailed limits and permits flexibility for adjustment 
and economy. Federal appropriation bills are a great mixture, with some 
items providing for millions of dollars and some for only a few dollars. 

After introduction, the budget bill is referred to the proper committee. 
In both the United States Senate and House of Representatives there are 
the “appropriations” committees. Both House and Senate have appro¬ 
priations committees subcommittees for each executive department and 
independent agency. 1 These bodies conduct hearings and call in and 

1 The United States Senate Appropriations Committee brings in three members of 
eertain committees with jurisdiction over the subject matter of the budget items under 
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question heads of operating agencies. Usually these officers are not per¬ 
mitted to advocate other than the estimate submitted by the chief exec¬ 
utive. In some badly managed jurisdictions, officers violate the spirit 
and sometimes the letter of budget law by lobbying for the restoration of 
their own unrevised estimates. After hearings are completed, the com¬ 
mittee makes its recommendation, and the house debates and acts. The 
same procedure or a similar one is followed in the second house. 

Having been enacted by both houses, and having compromised any 
possible differences, the appropriation bill is sent to the executive for sig¬ 
nature. The President is forced to approve or to reject the measure as a 
whole; naturally he approves almost invariably, for the agencies cannot 
long operate without money. Many state governors and some local 
executives have an item veto power, permitting them to strike out or to 
reduce any portion of an appropriation measure. As shown earlier, such 
a power in the hands of the President would strengthen materially his 
position in the budgetary process. 

Widespread abuses still persist in the authorization of budgets by legis¬ 
lative bodies. Few appropriations committees have adequate staffs for 
dealing with the intricate problems involved in budget bills. Decisions 
often, perhaps inevitably, are made with considerations of “logrolling” 
and the “pork barrel” predominating. Most suggestions for improvement 
involve expansion of the role of the executive in authorization, as well as 
in other phases of budgeting. 

Some features peculiar to federal budgetary procedure should be noted 
here. The President includes in his budget the appropriations requested 
by judicial and legislative branches of government, but he has no power 
to alter these estimates. In some of the best state and local jurisdictions, 
one single omnibus budget bill is used to cover all the appropriation items 
proposed by the executive. In Congress, however, a separate bill is intro¬ 
duced for some departments, other departments are grouped together for 
the purpose, and at least one bill each year is devoted to the independent 
establishments. The chairmen of the appropriations subcommittees of 
each house have charge of the bills on the floor of each house. Since the 
budget estimates are made up considerably in advance of the fiscal period, 
it is inevitable that unusual needs will arise and will require added appro¬ 
priations for some purpose. These demands are handled through “de¬ 
ficiency” appropriation estimates and bills. 

Budget Execution. —The principal agencies of financial administration 
of the American national government have been described already. Those 
with roles in budget execution include the Treasury Department, the 
Bureau of the Budget, the General Accounting Office, and its head, the 

consideration. These three members sit with Appropriations while the budget of their 
special interest is being considered. 
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Comptroller General. Custody of funds is in the hands of the Treasury. 
Under current federal practice, the Treasury notifies the operating de¬ 
partments and agencies of the amount of money they may expend during 
the fiscal year. The agencies may then incur obligations. Bills are paid 
through disbursing officers located in various parts of the country. Most 
disbursing officers are in the Treasury Department, but the armed forces 
and Post Office still have their own disbursing agencies. Advances of 
funds are made available to disbursing officers through local depositaries. 

The great majority of claims against the United States are settled 
promptly by the disbursing officers, in accordance with rules and regu¬ 
lations. Doubtful claims are referred to the Comptroller General for 
settlement, over which he has final jurisdiction. 1 During the first 4 years 
of the Franklin D. Roosevelt administration, vigorous attacks were made 
upon the arbitrary way in which the Comptroller General exercised his powers. 

The Director of the Bureau of the Budget since 1933 has been em¬ 
powered to apportion appropriations for each agency by periods of the 
fiscal year. This is one of the most important of fiscal powers, for it 
enables the executive to keep a quarter-by-quarter check of financial trans¬ 
actions of the operating establishments. Under this scheme spending 
agencies are given only a certain proportion of their total appropriation 
to spend in any given period; one common limit in state and local govern¬ 
ments is no more than one-tenth in any one month. 

Accounts are kept by the operating departments and establishments. 
The departmental accounting officers report monthly expenditures to the 
Bureau of the Budget. The Treasury also maintains a set of accounts, 
showing general transactions. The Fiscal Service of the Treasury, created 
by executive order in 1940, was directed “to establish and maintain a 
complete system of central accounts for the entire Government, ” and to 
prescribe standards and forms for departmental financial reports. 2 Never¬ 
theless, the Comptroller General still possesses the power to prescribe 
forms, systems, and procedure for accounting to the departments and 
establishments. General diffusion of responsibility for accounting persists. 

After the financial transaction is complete, auditing is in order. It 
involves the examination of the records to check on the validity of accounts 
and payments. In governmental circles the theory is current that a post¬ 
audit should be conducted by an officer or body independent of the exec¬ 
utive or spending agencies. The task of checking to see whether or not 
expenditures have been made in accordance with law is assigned either to 
an independent auditor or to one responsible to the legislative branch. 
The Comptroller General, with 15-year term and removal only by Congress, 

1 His decisions are available in Decisions of the Comptroller General of the United States 
(Washington: Government Printing Office). 

* See Executive Order No. 8512, Aug. 13, 1940. 
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was intended to be such an officer, but his powers were a strange com¬ 
bination that made him neither fish nor fowl. 

Budget Reform. —The Hoover Commission called the federal budget 
“an inadequate document, poorly organized and improperly designed. 
. . . Noting that the budget for 1949-1950 contained 1,625 pages 
with about 1,500,000 words, the commission found that it did not offer an 
understandable financial plan for expenditures. Some items were ex¬ 
tremely minute; others were for huge sums. There was a great lack of 
uniformity, and appropriation items were ill classified. 

To correct the situation, the commission proposed a “performance 
budget, ” based on functions, activities, and projects. The reformed 
budget would stress the work or service to be performed and the money it 
would cost, not merely list the salaries, supplies, and equipment needed 
to do the job. Using the Naval Medical Center at Bethesda, Md., as an 
example, it was discovered that the hospital received allotments from 
twelve different Navy appropriation titles; at no place in the budget was 
the cost of operating the Bethesda facility totaled or the work of the 
hospital set forth clearly. The performance budget, on the other hand, 
describes the significance and scope of the work, gives reasons for increases 
and decreases, outlines current and future programs, presents per bed and 
per patient costs for each hospital, and summarizes the complete cost of 
Navy medical care. 

Other Hoover Commission recommendations call for Congress to 
reassess its appropriation procedures, for all agencies to separate budget 
estimates into current operating expenditures and capital outlays, and for 
full presidential power to reduce expenditures under appropriations once 
congressional intent is carried out. 

Besides renaming the Bureau of the Budget “Office of the Budget” and 
strengthening it ties as a staff agency to the President, the Commission 
suggested several other ways to expand its effectiveness. In order to 
secure more consistent policies and improved management, it was sug¬ 
gested that in reviewing and revising departmental estimates the estimate 
division of the Bureau should work closely with representatives of the 
administrative management and fiscal divisions. Great stress was placed 
on the necessity of developing in the departments and agencies stronger 
and abler budget officers. 

GOVERNMENTAL REVENUES 

The scope of the federal taxing power, examined in detail in a previous 
chapter, is broad indeed. The Constitution provides in Article I, Section 
8, that Congress shall have power 

1 Hoover Commission, op, cit p. 7. 
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To lay and collect Taxes, Duties, Imposts, and Excises, to pay the Debts and pro¬ 
vide for the common Defense and general Welfare of the United States; but all 
Duties, Imposts, and Excises shall be uniform throughout the United States; . . . 

Further limitations are found in other sections of the fundamental law. 
Federal direct taxes must be apportioned among the states according to 
population, but income taxes were exempted from apportionment by the 
Sixteenth Amendment. Neither Federal nor state governments may tax 
exports. The due-process-of-law clause of the Fifth Amendment occa¬ 
sionally is construed as restricting the exercise of the federal tax power. 
Another limitation was implied from the nature of the federal system, as 
forbidding federal taxation of state instrumentalities and state of federal; 
the field of this reciprocal immunity has been reduced greatly in recent 
years. 

Personal and Corporate Income Taxes. —Income taxes, personal and 
corporate, yield a larger revenue than any other single type of federal 
tax. During the Civil War the Federal government adopted a personal 
income tax but retained it for less than a decade. In 1894 a mild income 
tax was applied to both personal and corporate incomes, but the Supreme 
Court promptly held that it was a direct tax and must therefore be ap¬ 
portioned among the states according to population. 1 In 1909 Congress 
proposed, and the necessary three-fourths of the states by 1913 ratified, the 
Sixteenth Amendment, specifically authorizing a federal tax on incomes. 
Almost at once income taxes become a principal source of federal revenues. 

In 1947-1948 the personal income tax brought in $19,219,000,000 and 
the corporate income tax $9,681,000,000. These sums constituted 47.0 and 
23.7 per cent respectively of federal revenues in that fiscal year. 2 

The personal income tax is “progressive” in that rates are higher for 
those with the highest incomes; in 1948 the normal tax was 3 per cent of 
net income, after deductions, plus a surtax which begins at 17 per cent and 
rises to 88 per cent, depending upon the size of income. 3 A flat deduction of 
$600 is allowed for the taxpayer and each of his dependents. 

The corporate income tax has a much less marked progressive feature. 
Under the Revenue Act of 1943, the normal tax rate on corporate income 
varied from 15 to 24 per cent, depending upon size of earnings, plus a 
surtax of 6 to 14 per cent. 

Death and Gift Taxes. —Like the income tax, the inheritance tax re¬ 
ceived its first important federal application during the Civil War, when 
every possible source of revenue had to be explored, but it was repealed 

1 Pollock v . Farmers’ Loan & Trust Co., 157 U.S. 429, 158 U.S. 601 (1895). 

2 Unless otherwise noted, figures on revenue, expenditure, and debt are drawn from 
Bureau of Census series Governmental Finances in the United States: 1948 (Washington: 
Government Printing Office, 1949). 

3 Revenue Act of 1948. 
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within a decade. After two intervening attempts, both meeting adverse 
court decisions, a death tax was enacted in 1916 and has been retained 
since that time. In recent prewar years federal revenue from death and 
gift taxes totaled between 300 million and 375 million dollars per year, 
which represented roughly 6 per cent of federal tax revenues; in 1947-1948 
the two taxes yielded about 890 million dollars, but this was only about 
2.2 per cent of total federal tax revenues. 

The term “death taxes” includes two different forms: (1) an estate tax 
is levied on the total estate left by a deceased person; and (2) an inheritance 
tax applies to that part of a deceased person's estate passing to a particular 
heir or beneficiary. In order to guard against evasion by making gifts 
before death, the Federal government taxes such gifts. Over the years 
some of the other methods of evasion have been plugged up making 
subject to death taxes property in joint estates (like joint bank accounts), 
community property (jointly held by husband and wife under the laws 
of certain states), and certain trusts. 

Federal death taxes are progressive, allowing an estate of $60,000 to 
pass tax free, then rising from 3 per cent on an estate above that figure to 
a maximum of 77 per cent. In 1924, as described previously, a federal 
tax offset or credit for state taxation was provided. Since 1926 states 
have been permitted to take as much as 80 per cent of the original or basic 
federal tax, but the offset feature does not apply to subsequent federal 
levies on estates. 

Excise and Sales Taxes. —The Constitution mentions excise taxes as 
part of the federal taxing power, and such levies soon were made upon 
liquor and several other commodities and transactions. Reduced, repealed, 
and restored excise taxes have had a very shifting history, increasing during 
war and depression, declining in peace and prosperity. Viewed from the 
standpoint of revenue, the present excise taxes of greatest importance are 
on liquor and tobacco, the former yielding more than 2,255 million dollars 
in 1947-1948 and the latter 1,300 million dollars. After these come manu¬ 
facturers' excise taxes on selective luxury and quasi-luxury items: playing 
cards, amusement admissions, radios, musical instruments, sporting goods, 
toilet preparations, and the like. Wartime taxes were added to travel and 
communication services: rail tickets, telephone calls, telegraph messages, 
and others. Some taxes, as stated in an earlier chapter, are for purposes of 
regulation, not revenue; these include such diverse commodities as nar¬ 
cotics, oleomargarine, and machine guns. 

Selective sales or excise taxes, such as the Federal government employs, 
are not subject to the principal criticism that applies to general sales or 
manufacturers' taxes, as used by the states. The burden of the general 
sales tax falls most heavily upon the individual or family with the least 
capacity to pay. A family with an annual income of $1,800 must spend 
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a large portion of it for food, clothing, and other items taxable under the 
general sales tax; the family with $18,000 per year in income spends a 
much smaller proportion on taxable commodities and therefore pays out 
a smaller proportion of its income in sales tax. Proposals for a general 
federal sales tax have often been made, but the progressive forces in 
Congress have been able to secure their defeat. 

Customs Duties. —Throughout much of American history customs 
duties constituted the largest source of federal revenue. Indeed, the 
national treasury often was filled to the overflowing point by customs 
revenue. After the Civil War customs duties declined in relative im¬ 
portance as a source of revenue, and after the First World War tariff 
revenue was far outranked in size by income taxes. For the fiscal year 
1948 customs receipts were just over 420 million dollars, an amount less 
than that returned by the corporate income tax, personal income tax, death 
taxes, liquor excise, tobacco excise, manufacturers' excises, and pay-roll 
taxes. 

The tariff has been a controversial topic in American politics because 
of its protective aspect, not its revenue features. Young industries sought 
the fostering care of government while they entered fields of production 
previously commanded by foreign producers. Later these “infant in¬ 
dustries" argued that differences in the cost of production as between the 
United States and foreign nations should be equalized through tariff 
duties. Since the enactment of the Trade Agreements Act of 1934, sig¬ 
nificant steps were taken toward reducing tariff barriers through reciprocal 
trade agreements. Revenue from customs duties has continued modest 
since that time. As an important source of revenue customs duties are of 
doubtful validity; for they add to the prices consumers must pay, provid¬ 
ing an erratic and irresponsible subsidy system for home producers. 

Pay-roll Taxes. —A newcomer of imposing size, pay-roll taxes entered 
the federal revenue picture only with the enactment of the Social Security 
Act of 1935. Since these revenues are earmarked for particular purposes, 
they do not affect significantly the general federal fiscal picture. The 
tax for old-age insurance is collected both from employee and employer; 
the rate started at 1 per cent on each and was increased to 1£ only in 
January 1950, despite the original plan that it should increase gradually until 
the maximum of 3 per cent was reached in 1949. The federal tax for unem¬ 
ployment insurance was fixed at 3 per cent of each employer's total pay 
roll, but 90 per cent of this is waived if the state in which the employer 
operates has an unemployment-insurance system approved by the Social 
Security Administration. A few states require employee contributions to un¬ 
employment insurance, but most finance from employer contributions alone. 
Revenues derived from the small federal pay-roll tax for unemployment 
insurance (Ho of 3 per cent) are allocated to the states for administrative 
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expense incurred in their unemployment-compensation programs. During 
the fiscal year of 1947-1948 federal pay-roll taxes yielded a total of 
$2,519,000,000. 

Nontax Revenues. —A great variety of nontax revenues accrue to the 
Federal government. Federal enterprises of a business nature—the Post 
Office, the Panama Canal and Panama Railroad, the Inland Waterways 
Corporation, the Maritime Commission—return large revenues to the 
Treasury, but little if any net profit is found after deducting operating 
expenses. Some relatively small amounts are obtained by the sale of 
public lands and by the rental of lands or of privileges (such as grazing or 
mineral extraction) on the public domain. Another source of nontax 
revenue is federal profit obtained through minting money. This profit 
represents the margin between the value of the metals used in minting 
(plus minting cost) and the face value of coins minted; it was nearly 40 
million dollars in 1947-1948. 1 Other forms of nontax federal revenues are 
found in fines and penalties exacted for crimes, gifts, interest on loans, and 
fees. 

State and Local Revenues. —The largest source of state tax revenues Is 
state sales taxes, including general, motor-vehicle fuel, liquor, and tobacco 
taxes; sales taxes produced 40.3 per cent of the aggregate revenues of 
American states in 1948-1949. 2 In second place among state revenues is 
that from license and privilege taxation. Individual and corporate income 
taxes, property taxes, and death and gift taxes return significant state 
income. Revenue from federal grants-in-aid and from state proprietary 
enterprises, especially liquor stores, constitutes the greatest part of nontax 
state revenue. 

Local governments are supported mainly by the traditional general 
property tax, which yields about 53.0 per cent of all local revenue. Sales 
taxes now occupy second place. Licenses and permits are third. State 
grants to local governments and income from municipal utility under¬ 
takings (water and electricity) occupy an important place in local nontax 
revenues. 

Duplicating Taxation. —The traditional sources of federal revenue were 
customs duties and excise taxes, especially on liquor and tobacco. Adop¬ 
tion of the Sixteenth Amendment and the coming of the First World War 
brought a transformation and a diversification of the federal revenue 
pattern. State governments, no longer able to subsist on the revenue 
obtainable from the general property tax, even earlier had turned to other 

1 United States Department of the Treasury, Annual Report ... for the Fiscal 
Year Ending June SO, 1948 (Washington: Government Printing Office, 1949), p. 635. 

* United States Department of Commerce, Bureau of the Census, Governmental 
Revenue in 1948, No. 3 in the series, 41 ‘Governmental Finances in the United States: 1948” 
(Washington: Bureau of the Census, 1949), pp. 8-9. 
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forms of taxation. During the last 30 years federal and state taxes have 
been increasingly duplicative. This duplication may not be serious in 
some fields; for example, the federal tax on gasoline may be justified in 
view of the large federal grant-in-aid for state highways. In other fields, 
however, duplication is costly, awkward, and sometimes unfair; double 
taxation of incomes has resulted in an erratic pattern and in tax compe¬ 
tition between the states. Federal-state duplication is found also in 
liquor and tobacco. 

One solution for the problems arising from duplication is for the Federal 
government to allow credits for state taxation. The tax-offset device, as 
illustrated by federal death taxes, permits sharing of a source of revenue 
and encourages a measure of uniformity in the states. Only Nevada has 
no inheritance tax on its books to take advantage of the federal credit for 
state taxation. A similar plan might be suitable for sharing the income 
tax. Thirty-three states had personal income taxes in 1941; the tax paid to 
states is deductible from income taxable by the Federal government. Since 
the highest state tax rate ranges from 1 to 15 per cent, and especially be¬ 
cause sixteen states do not tax individual incomes as such, much compe¬ 
tition exists between states seeking to serve as the residence of wealthy 
persons. A tax offset, permitting credit for state taxation up to about 25 
per cent of the federal tax, would regularize personal income taxation in 
the country and prevent unfair competition. 

Another proposal is that the different levels of government should agree 
on a separation of sources. Usually the plan is that the states .should 
enjoy exclusively the field of general sales taxation, while the Federal 
government would have wholly the taxation of personal income. Such 
plans can work effectively to separate state and local tax sources, for state 
legislative action alone often suffices to make the separation. Dividing 
sources between federal and state governments, however, would require 
unanimous consent of all forty-nine legislative bodies concerned or make 
a federal constitutional amendment necessary. 

A more effective plan would be to enact a tax that would be federally 
collected, but shared with the states. This alternative would be even 
better than the tax-offset plan; for it would eliminate the expense and 
trouble of two returns on separate forms. A federally collected state-shared 
tax would not eliminate the possibility of duplication if any state persisted 
in its determination to tax the commodity or income item concerned. 
For income taxation this plan would have some advantages over the tax- 
offset plan, and decided superiority over the separation-of-sources proposal. 

Reciprocal Tax Immunity.— The constitutional doctrine of reciprocal 
tax immunity has been traced in an earlier chapter. 1 The idea of blanket 
immunity of all federal transactions and instrumentalities from state tax- 

1 See pp. 370-372. 
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ation, and those of the state from federal taxation went far beyond the 
extent necessary to protect one level of government from undue burden 
by the other. At its height it banned state taxes on salaries of federal 
officials, on income from federal bonds, on sales to federal agencies; while 
the states enjoyed similar immunity from federal taxation. Beginning in 
1938 the Supreme Court reduced considerably the scope of this immunity. 
The federal personal income tax is now collected from state and local 
government employees, and most of the states having an income tax apply 
it to federal employees as to anyone else. The greatest controversy arose 
over a Treasury proposal to eliminate tax exemption on government 
securities. Until recently standard practice has been that the Federal 
government make income from its own bond issues exempt from federal 
taxation, and most state governments have exempted their securities issues 
from their own taxes. This led to very complete immunity from taxation 
of most public securities issued in the country. In 1939 the Treasury 
Department started a campaign to secure the elimination of tax-exempt 
bonds. Extended hearings were held. 1 The principal opposition to the 
proposal came from representatives of state and local governments, who 
recognized that removal of tax immunity would require them to offer higher 
interest rates. This point was granted, but the more important question 
was whether or not the added interest rates might be offset by the revenue 
that would be derived from taxing income from public bonds. The greatest 
beneficiary from the old system of immunity is the person of very large 
income who invests heavily in tax-exempt state and local securities. Once 
his income reaches a point where he must pay one-half or more of the 
additional amount in federal income tax, the wealthy person will buy up 
exempt bonds, the income from which is untaxable. 

Abolition of tax exemption is not an easy process. First, the Federal 
government has taken the lead, beginning in 1941, by making its own new 
bond issues subject to federal income taxation. The states might well be 
encouraged to take similar action in respect to their own issues. Next, 
the Federal government might commence taxing income from state and 
local governmental securities. This step has been delayed by the vehe¬ 
mence of state and local opposition but may be expected shortly. Finally, 
the states could follow the federal example and apply their taxation to 
federal bonds. These changes probably would apply only to future 
issues of securities; under the contract clause of the Federal Constitution 
it might be difficult to make them applicable to existing issues on which 

1 United States House of Representatives, Special Committee on Taxation of Gov¬ 
ernmental Securities and Salaries, Hearings, 76th Cong., let Sees. (Washington: Gov¬ 
ernment Printing Office, 1939). See also United States House of Representatives, 
Committee on Ways and Means, Hearings on Taxation of Governmental Securities , 76th 
Cong., let &ss. (Washington: Government Printing Office, 1939). 
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tax exemption has been assured. If only future issues are covered, 
however, it will take a long time to correct the evils of the existing 
situation. 

An Intergovernmental Fiscal Program. —During the Second World War 
a thorough study of intergovernmental fiscal relations was completed by 
a committee of experts appointed by the Secretary of the Treasury. 1 
Stressing the cooperative approach, the committee proposed the establish¬ 
ment of a federal-state fiscal authority, which would promote joint admin¬ 
istration of selected overlapping taxes, facilitate interstate cooperation, 
conduct research, and perform other services of mutual interest to Federal 
and state governments. This authority would be composed of three 
members, of which one would be appointed by the President, one by dele¬ 
gates of the states, and a third by the first two. 

According to the committee, a number of specific taxes may be coordi¬ 
nated to the advantage of both Federal and state governments. For the 
income tax, cooperation in administration is recommended, involving joint 
returns, joint audits, and joint use of personnel. Death taxes need over¬ 
hauling, with the Federal government extending the offset to all its levies 
including the gift tax, and the states improving their administration. 
Tobacco taxes, now levied by both levels of government, ought to be put 
on a federally collected, state-shared basis. To simplify payment, it was 
proposed that the unemployment-insurance tax offset be increased to 100 
per cent, so that the taxpayer would pay solely to the state. 

Tackling next the problems of tax immunities, the committee urged 
establishment of a standard policy for federal payments in lieu of taxes 
to state and local governments. To break the log jam over tax-exempt 
securities, the committee suggested consideration of both a federal bank 
for loans to states and municipalities, and a direct federal subsidy of 
of 1 per cent on the bond issues of state and local governments. 

The committee examined the results of federal grants-in-aid in the 
states. In many of them aided functions get the lion’s share of state re¬ 
sources, due to the matching requirement. The need for a national mini¬ 
mum standard, especially in elementary education, was urged. The com¬ 
mittee commended for use in grants-in-aid the “ graduated bracket system 
of distribution, ” a sliding scale under which, for example, the United 
States old-age-assistance payment to the state for each aided person might 
be two-thirds on the first $15, one-half on $15 to $25, and one-third on 
$25 to $40. 2 

1 United States Treasury Department, Committee on Intergovernmental Fiscal 
Relations, Federal , Stale , and Local Government Fiscal Relations ... a Report . . ., Sen. 
Doc. 69, 78th Cong., 1st Sess. (Washington: Government Printing Office, 1943). Mem¬ 
bers of the committee were Harold M. Groves, Luther Gulick, and Mabel Newcomber. 

2 See also p. 764. 
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PUBLIC EXPENDITURES 

Increasing Cost of Government. —It is commonplace to observe that the 
cost of governments is increasing, both absolutely and per capita. The 
accepted figures show that all levels of American government—national, 
state, and local—in 1913 expended $2,919,000,000. The same levels in 
1938 spent $16,312,000,000, and in 1942 $47,327,000,000. Over the 
period of 25 years, 1913-1938, the cost of Federal government increased 

Changing Pattern of Government Expenditures 



almost exactly ten times over. The cost of state government grew almost 
proportionately. Local governments tripled in expenditures in the 
quarter century. While population did increase significantly over this 
period, cost of government per capita quadrupled. 

Comparison of governmental costs with national income is perhaps most 
significant. In 1913 the national income was estimated at $35,400,000,000; 
governmental expenditures amounted to 8.2 per cent of this amount. In 
1938 national income was figured at 68 billion dollars; the cost of govern¬ 
ment was 24 per cent of the total. In 1942, when national income was 
122 billion dollars, public expenses were more than 38 per cent. In 1947 
national income was estimated at $202,500,000,000, and aggregate govern¬ 
mental expenditures were about 25 per cent of that total. 

Expenditures by Functions. —Recent studies 1 show what the various 
functions of government cost. The totals for all governments—national, 

United States Department of Commerce, Bureau of the Census, Governmental 
Finances in the United States, 1948 (Washington: Government Printing Office, 1945), 
pp. 14-15. 
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State, and local—in 1942 indicate the largest expenditures were for (1) 
public safety (including war activities), $28,331,000,000; (2) schools, 
$3,245,000,000; (3) public welfare, $3,120,000,000; and (4) debt service, 
$2,897,000,000. 

Federal Budget Receipts and Expenditures 



1950 Receipts Exclude New Tax Proposals 

Source: Bureau of the Budget. 
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Federal expenditures in 1942 were for the following principal functions: 

(1) public safety (including war activities), $20,259,000,000; (2) public wel¬ 
fare, $1,501,000,000; (3) debt service, $1,260,000,000; and (4) natural 
resources (including agriculture), $1,226,000,000. In 1938, a typical pre¬ 
war year, defense ran second to relief costs. Postwar expenditures will 
be high for debt service, veterans 7 care, and public works. 

State expenditures for 1942 were highest for (1) highways, $1,133,000,000; 

(2) schools, $1,056,000,000; (3) public welfare, $908,000,000; and (4) debt 
service, $428,000,000. This pattern is not likely to change greatly in the 
immediate postwar period. 

Local governmental expenditures for 1942 totaled (1) schools, 
$2,316,000,000; (2) debt service, $1,209,000,000; (3) public welfare, 
$710,000,000; and (4) highways, $689,000,000. The war affected local 
expenditures least. 


THE PUBLIC DEBT 

The Debt Problem.—Failure to keep the revenues of government in 
balance with the expenditures results more often in deficits than in sur¬ 
pluses. In depression, war, and expansion governments borrow. The 
resulting debt burden is enormous, both in interest charges and in repay¬ 
ments. Virtually every governmental unit has some power to borrow. 
Local governments, and some states, are restricted within certain limits. 
The nation and other states may borrow as much and so long as the public 
will approve and lenders will lend. It appears quite reasonable that gov¬ 
ernments should spend more in times of emergency and repay this in times 
of peace and prosperity. 

During the First World War the country was saddled with a national 
debt of $25,500,000,000. This was reduced to $16,185,000,000 by 1930. 
Then depression spending intervened, and the federal debt passed the 
40-billion-dollar mark during 1939. Once in war, budgets were pushed up 
to undreamed of heights; for fiscal year 1945, expenditures of over 100 
billion dollars were made; receipts for the same period accounted for over 
46J^ billion dollars, leaving a deficit of about 54 billion dollars. The 
debt limit has been raised again and again, and is at the moment of writ¬ 
ing set at 300 billion dollars. 

From governmental borrowing practices we can learn lessons that apply 
to an individual's conduct too. First, do not borrow for a longer period 
than an improvement will last. Frequently governments will borrow for 
improvements but leave repayment of the loan until long after the improve¬ 
ment has outlived its utility. Second, do not pay ordinary operating 
expenses out of borrowed money. Loans sometimes are sought for ordinary 
operating expenses during normal times, because public bodies prefer not 
to levy the taxes necessary to finance them. Third, spread repayment over 
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a period of time. Loans often are obtained for fixed periods and the whole 
amount falls due at a particular time, but the government makes no pro¬ 
vision for accumulating enough funds to repay. The last abuse is corrected 
through issuing term bonds and setting up sinking funds to redeem them 
when due. Another satisfactory solution is to issue serial bonds, with 
redemption periods staggered over the years. 

ttAAENKD THOUSANDS 
JUNE 30 OF DOLLARS 



Several states have gone to considerable lengths to limit debts of local 
governments. Often this limitation is based upon assessed valuation. 
Restrictions may be avoided by increasing assessed valuation, or by form¬ 
ing special districts to perform certain services that require a considerable 
outlay, such as a water district. Debt-limitation laws have not proved 
very successful. The states have established central agencies to oversee 
local budgets and debts with varying degrees of success. 

Debt Policy and Pay as You Go. —Most of us are indoctrinated with the 
idea that debt is unfortunate, and that a well-run family or government 
is one that keeps its expenditures as low as its income. The other side of 
the picture, however, is that few families would ever enjoy home ownership 
and few business ventures would ever be launched were it not for borrowed 
money. No sweeping verdict against all types of borrowing is in order. 
During war and depression, people come to accept the necessity of govern- 
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mental spending beyond the possible limit of current income. In the fiscal 
year 1943, the Federal government alone cost about 52 per cent of the 
total national income; in 1944 and 1945 an even larger proportion was 
taken. The impossibility of taking all in taxes is obvious. Therefore, we 
have accepted a theory that national debt incurred in war and depression 
should be paid off during peace and prosperity. State and local govern¬ 
ments may borrow for improvements, but, like businesses that expand 
with capital outlay, these obligations are to be paid off as quickly as 
possible. 

In recent years, however, a new theory of national debt has developed. 
The public debt, primarily national, will be used as a device for controlling 
economic life. This national debt rose to nearly 270 billion dollars in 
1945-1946. The gross federal debt outstanding as of June 30, 1948, was 
252 billion dollars. Instead of paying off this debt as rapidly as possible, it 
might even be permitted to increase. Government would use the proceeds 
obtained by borrowing to prime the pump of private enterprise. Pro¬ 
ponents of the permanent debt argue that private investment cannot take 
up individual savings and that government must assume this role. 

MONEY AND BANKING 

The National Monetary System. —Acting under the terms of its con¬ 
stitutional power to coin money and regulate its value, Congress has exer¬ 
cised far-reaching influence over the economic life of the country. The 
Constitution did not specify what monetary unit should be used. In 1792 
Congress, on the recommendation of Secretary of the Treasury Alexander 
Hamilton, established the decimal system based on the dollar, which is 
now perhaps the most widely accepted monetary unit in the world. In 
departing from the traditional British pound, shilling, and pence scheme, 
this country liberated itself from a cumbersome plan that makes the 
figuring of interest or tax rates a nightmare of confusion. If an early 
Congress had been equally farsighted in adopting the metric system of 
weights and measures, the convenience of posterity would also have been 
served. 

Manufacture of metal coins is carried out in three federal mints located 
in Philadelphia, Denver, and San Francisco. During the Second World 
War these mints also produced large quantities of coin for friendly and 
allied foreign nations. In recent years the mints have produced mainly 
1-cent, 5-cent, 10-cent, 25-cent, and 50-cent coins. Gold coin was called 
in during the crisis of 1933, and production has not resumed. Silver 
dollars are still in circulation but are rare items in many sections of the 
country. Since 1943 there has been more than 1 billion dollars in coin in 
circulation. 
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Paper money has circulated in some form or other throughout American 
history. Although states were forbidden by the Constitution to issue 
paper money, state-chartered banks continued to issue until their notes 
were taxed out of existence during the Civil War. After 1863 banks 
chartered by the national government issued paper money freely. While 
there are many types of paper currency in circulation today, most of it 
consists of Federal Reserve notes, backed by commercial paper, silver 
certificates, backed by Treasury silver bullion, and United States notes, 
issued and backed by the Treasury. 

At many periods of American history there has been sharp controversy 
over monetary standards. Gold has always been a major factor in the 
monetary system; over much of the period silver has also played an im¬ 
portant role. William Jennings Bryan's great crusade of 1896 resulted 
in part from the demonetization of silver in 1873. Support for coinage of 
silver at that time was motivated largely by debtor aspirations for a 
cheaper money. In the last two decades the silver bloc in Congress has 
been interested principally in assuring a ready market and high price for 
silver mined in the United States. Since 1933 the United States has been 
legally off the gold standard but has continued to buy gold and silver at 
prices above the world market. The store of gold in the vaults of the 
federal treasury has reached over 20 billion dollars. Monetary theorists 
disagree over the utility of this gold, most of it stored at Fort Knox, Ky. 

The Federal Reserve Plan.—The Federal Reserve System was estab¬ 
lished in 1913, replacing the national banking system created during the 
Civil War. The power of the Congress to charter banks had been exer¬ 
cised in respect to the first Bank of the United States (1791-1811) and 
the second Bank (1816-1836) and its constitutionality assured in 
McCulloch v . Maryland. 1 The national banking system of 1863-1864 was 
designed to stabilize the medium of exchange and to assist the sale of 
government bonds. After the paper money of state banks was taxed out 
of existence, the banks chartered by the national government enjoyed a 
monopoly over the issue of currency. In successive depressions and panics 
the national banking scheme was proved inadequate. Senator Carter 
Glass, author of the 1913 legislation, declared of the old plan: “The Siamese 
twins of disorder were an inelastic currency and a fictitious reserve sys¬ 
tem.” 2 Inelasticity arose from the requirement that note currency might 
be issued by national banks only to the extent to which they were holders 
of government bonds. As national indebtedness was reduced, the volume 
of currency was reduced. The fictitiousness of the old reserve system, 
according to Glass, was produced by the tendency of local banks to send 

1 See p. 86. 

* Carter Glass, An Adventure in Constructive Finance (New York: Doubleday, 1927), 

p. 60. 



PUBLIC FINANCE 


519 


their surplus funds to the money centers of the great cities. There funds 
would be loaned for speculation, the end result of which would be panic 
and depression. 

The Federal Reserve System of today is supervised by the Board of 
Governors, composed of seven members appointed by the President for 
14-year terms. From its Washington headquarters, the Board determines 
general monetary and credit policies and oversees the twelve district 
Federal Reserve Banks and member private banks. The influence of the 
Board over credit conditions in the country is exerted mainly through its 
powers to alter the requirements for reserves against deposits in member 
banks and to change the rediscount rate, which is the rate at which Federal 
Reserve Banks lend money to private banks. 

Actually the twelve Federal Reserve Banks are privately owned, for 
their stock is held by the member banks. All national banks are required 
to subscribe to the capital stock of their districts. State banks may be¬ 
come members; if they do, a similar obligation to purchase stock is re¬ 
quired. The Federal Reserve Banks are governed by regional boards of 
directors. Each board has nine members, of which six are selected by 
member banks and three by the national Board of Governors. Reserve 
Banks hold on deposit reserve balances of member banks, extend credit 
facilities to them and other business concerns, and issue Federal Reserve 
notes w r hich account for most of the money nov r in circulation. These 
notes may be backed by commercial paper, thus avoiding the inelasticity 
of the old national banking system, because the issue of currency can be 
great when demand for loans is great and less when borrowing is little. 

The general utility of the Federal Reserve System has been conceded 
rather widely. There is still disagreement, however, over the success of 
the plan in decentralizing and regionalizing banking operations. Con¬ 
siderable sentiment exists for complete national governmental ownership 
of the Federal Reserve Banks. 
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Chapter 24 

THE CONDUCT OF FOREIGN RELATIONS 

What, then, has democracy failed to accomplish? It has brought no nearer 

friendly feeling and the sense of human brotherhood among the peoples of the 

world towards one another. Freedom has not been a reconciler. 

James Bryce, Modem Democracies . l 

DEVELOPMENT OF AMERICAN FOREIGN RELATIONS 

Before the Revolution, several American colonies sent agents to England 
(but not to other countries) to represent their individual interests, but 
these were not of diplomatic or consular rank. Rather, Britain managed 
foreign affairs for the colonies until the breach in 1776. Thereupon, the 
control of external affairs passed to the Continental Congress which pre¬ 
sumed to represent the “ united colonies/* Its agents were nowhere re¬ 
ceived, however, except by France, who seized upon the opportunity 
presented to encourage dissension within the empire of her ancient enemy. 
Successful conclusion of the war led other states to recognize the new re¬ 
public. The Netherlands was first, in 1782, then followed Spain, Portugal, 
and others, including Britain herself after final settlement was made in 
the Treaty of Paris. 2 

Origin of the Department of State. —The Department of State antedates 
the Constitution itself. It may be traced to the Committee on Secret 
Correspondence appointed by the Continental Congress in 1775 “for the 
sole purpose of corresponding with our friends in Great Britain, Ireland 
and other parts of the world.” This committee has been aptly called “the 
embryo of an American foreign office.” 3 Its name was changed to that 
of Committee of Foreign Affairs in 1777, but its function remained the 
same. Composed of a shifting membership which met intermittently, the 
committee proved to be a poor vehicle. Accordingly, it was superseded 
in January, 1781, less than 3 months before the adoption of the Articles 
of Confederation, by a Department of Foreign Affairs, directed by a sec¬ 
retary and small staff. Robert Livingston was appointed the first secre- 

1 (New York: Macmillan, 2 vols., new ed., 1924), vol. II, p. 533. Quoted by per¬ 
mission of the publishers. 

2 For an interesting account of the manner in which the First and Second Continental 
Congresses handled foreign affairs, see Edmund C. Burnett, The Continental Congress 
(New York: Macmillan, 1941), passim. 

9 Samuel F. Bemis, A Diplomatic History of the United States (New York; Holt, 1936), 

p. 22. 
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tary, serving until 1784. He was succeeded by John Jay, who held the 
post until the Constitution went into effect. 1 Upon organizing the new 
government, the first executive department to be established was a De¬ 
partment of Foreign Affairs, created in July, 1789. Shortly thereafter, 
when assigned a number of duties relating to “home affairs,” its name was 
changed to that of Department of State, by which it has since been known. 

GENERAL ASPECTS OF DIPLOMATIC AND CONSULAR PRACTICE 

Diplomacy is steeped in formality and etiquette, much of which dates 
back to antiquity. The most important custom has to do with the ranking 
of diplomatic officers. 

Classification of Diplomats. —All nations, except Russia, follow the 
classification of diplomats agreed upon by the Congress of Vienna in 
1816 and supplemented from time to time. At present there are five 
classes: the first includes ambassadors, legates (envoys of the pope chosen 
from the cardinals for special assignments), and nuncios (envoys of the 
pope assigned to permanent posts and chosen from outside the rank of 
cardinals); the second, envoys extraordinary, ministers plenipotentiary, 
and apostolic internuncios (envoys of the pope next in rank to nuncios); 
the third, ministers resident ; the fourth, charges d’affaires; and the fifth, 
a group known as diplomatic agents. 2 Envoys rank within each class 
according to the date of arrival at their post, the one in the highest rank 
with the most seniority at a given post being known as the doyen , or dean 
of the diplomatic corps. 

Envoys of the various classes perform practically the same functions and 
enjoy the same rights and privileges, the chief difference being a matter 
of prestige. Those of the first class are supposed to be the personal repre¬ 
sentatives of the sovereign, while those of the other are merely the repre¬ 
sentatives of their governments, although in modern times this has little 
practical significance. Those of the first class occupy embassies; those of 
the remaining classes, legations. Those of the first three classes are 
accredited to heads of states, while those of the fourth and fifth classes 
are accredited to ministers of foreign affairs. There is a tendency to 
consider charges d’affaires as temporary officers, while diplomatic agents 
arc as a rule assigned only to states that are not fully sovereign, such as 
Egypt and Morocco. 

v 1 Actually, a little longer. He continued unofficially to superintend the office until 
Jefferson entered upon his duties in March, 1790. 

* In addition, the United States has from time to time appointed persons with the 
rank of commissioner. Their status is curious and must usually be assigned on the basis 
of the language and purport of the appointee’s credentials. On the status of com¬ 
missioners iee^racy H. Lay, The Foreign Service of the United States (New York: Pren¬ 
tice-Hall, 1925), p. 103. 
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Classification of Consuls. —Diplomats represent their country in its 
political relations with other governments, while consuls are commissioned 
to act as agents for the purpose of assisting with the administration of 
American laws in foreign ports, assisting American tourists, affording 
protection to Americans and their interests, and promoting trade. The 
classification of consuls in all states is almost the same, though there is 
much less fussing about the matter than with diplomats. Those of the 
United States are divided into four classes: consuls general, consuls, vice- 
consuls, and consular agents. Which is appointed to a particular post 
depends to a large extent upon the commercial and financial importance 
of the place so far as American interests are concerned. Some of the 
consuls general are given supervisory jurisdiction over all consular offices 
of lesser rank within a given area. Thus, the one at London has super¬ 
visory jurisdiction over all consular offices in the British Isles, except 
Ireland; and the one at Antwerp has supervisory authority over all of 
Belgium and Luxembourg. 

Appointment and Reception of Diplomats. —Diplomats are invariably 
appointed by heads of states. In the United States chiefs of important 
missions are appointed by the President with senatorial confirmation. 
Before sending the name of a diplomat to the Senate for confirmation, 
the President, acting through the Department of State, usually ascertains 
whether the person is acceptable to the government to which he is to 
be accredited. The act of determining whether the envoy is persona 
grata is called agreation and the approval agrcmcnt. When confirmed by 
the Senate, the diplomat is given a “letter of credence” which is an official 
commission to be presented to the sovereign upon arrival at his post. The 
reverse of this procedure is followed when diplomats are sent to the United 
States. The President receives diplomats of higher rank, while those of 
lesser rank are received by the Secretary of State. Congress has nothing 
to do with the matter. The receptions that take place at the White House 
are formal and stiff, with meticulous regard for ceremony and protocol. 1 
Receptions consume considerable time, inasmuch as the largest diplo¬ 
matic body in the world—over 500 members—is now stationed in 
Washington. 2 

Appointment and Reception of Consuls. —As in the case of diplomats, 
consuls must be persona grata, although agrkment is not usually obtained 

1 For an entertaining description of typical receptions, see Graham H. Stuart, Ameri* 
can Diplomatic and Consular Practice (New York: Appleton-Century, 1936), pp. 222-223; 
Bertram D. Hulen, Inside the Department of State (New York: McGraw-Hill, 1939), 
pp. 187-189. For copies of remarks exchanged on such occasions, see current issues of 
United States Department of State, Bulletin of the Department of State (Washington: 
Government Printing Office, weekly). 

* For a register of these see United States Department of State, Diplomatic List 
(Washington: Government Printing Office, monthly). 
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in advance. They are usually appointed by heads of states or by ministers 
of foreign affairs. In the United States those above the rank of consular 
agent are appointed by the President from among career Foreign Service 
officers, 1 while consular agents are appointed by the Secretary of State 
usually upon the recommendation of a superior officer located within the 
same country or region. Upon appointment they are given by their own 
government what is known as a “ consular commission/' which is presented 
to the secretary of foreign affairs upon arrival at the point of service. 
Though as a rule they are not received by sovereigns or heads of states, 
they may be, particularly if their government is without diplomatic repre¬ 
sentation in that country. 2 The receiving government issues an “ex¬ 
equatur" which entitles the consul to tbe rights and duties pertaining to 
his office. The reverse of this procedure is followed when foreign consuls 
are sent to the United States. That reception of consuls is a large task is 
illustrated by the fact that more than 1,000 foreign consular officers are 
stationed within the forty-eight states. 3 

Privileges and Immunities of Diplomats. —International law and treaties 
accord diplomats a number of privileges not enjoyed by ordinary persons. 
Among others, they are entitled to safe conduct through neutral and 
friendly states while their own nation is at war; they are exempt from the 
payment of customs duties and taxes; they may worship as they please in 
embassies or legations even though their particular mode of worship 
w r ould otherwise be illegal, as formerly was true in Mohammedan coun¬ 
tries; they have certain ceremonial privileges such as displaying their 
national flag and insignia; they are entitled to certain marks of respect, 
such as being addressed by appropriate title and being seated according 
to rank at public functions; and they are entitled to perform certain civil 
functions, such as notarial services. 

Diplomats also enjoy certain immunities. Their person, residence, 
place of doing business, archives, and mails are inviolable. They cannot be 
arrested, though their guilt be obvious; nor can they be tried by f he courts 
of the country in which they are stationed for crimes committed while 
there. Neither can they be sued or compelled to give testimony in court. 
These immunities extend also to members of a diplomat's family and 
official personnel. If diplomats misbehave, they may become persona nan 
grata , whereupon their recall may be requested or they may be dismissed 
by the government to which they are accredited. If an offense is serious, 
they probably will be prosecuted in the courts of their home states. 

1 See p. 531. 

2 For illustrations see John H. Ferguson, American Diplomacy and the Boer War 
(Philadelphia: University of Pennsylvania Press, 1939), p. 115. 

* For their names, see United States Department of State, Foreign Consular Offices 
in the United States (Washington: Government Printing Office, published periodically). 
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Privileges and Immunities of Consuls.—The privileges and immunities 
of consuls are less absolute than those of diplomatic agents inasmuch as 
they are based almost entirely upon treaty provisions. The treaties of 
most countries accord them privileges similar to those enjoyed by diplo¬ 
mats. Though their persons are not absolutely inviolable, they are en¬ 
titled to protection and the government that fails to provide it is expected 
to make reparation. Their archives are inviolate, but immunity does not 
extend to their private papers or personal effects; nor, in the absence of 
treaty provisions, is the consulate free from visit and search. They are 
generally liable for civil suit and may be prosecuted on criminal charges 
unless exempted by treaty provisions. 

The Removal of Diplomats and Consuls.—As noted above, diplomats 
and consuls must be persona grata at all times to the governments receiving 
them. Frequently when it is discovered that a foreign representative has 
lost favor, his own government learns of it in time to effect a transfer, or 
asks him to resign, before an issue arises. Where an agent can no longer 
be tolerated, he may be peremptorily dismissed, although the usual course is 
to intimate to his government that, his recall is desired. Normally, before 
departing, diplomats and consuls pay a brief formal call to the chief of 
state or minister of foreign affairs, although where feeling has run high 
this is sometimes omitted. 


ORGANIZATION OF THE DEPARTMENT OF STATE 

The work of handling foreign affairs is divided between the personnel 
concentrated in the Department of State in Washington and members of the 
United States Foreign Service attached to American diplomatic and 
consular establishments abroad. Each will be dealt with separately. 

The Secretary of State.—The Secretary of State is the chief of both the 
department and the Foreign Service. Next to the President himself, the 
Secretary is the highest ranking executive officer 1 in the Federal govern¬ 
ment. He is always the personal choice of the President; his salary is 
$22,500 per year; and he continues to serve as long as the President desires 
or until impeached. In ceremonial matters the Secretary ranks first among 
cabinet members, always sitting immediately to the President's right at 
cabinet meetings. He is the only department head who is not required to 
make an annual report to Congress, and when asked to furnish Congress 
with information affecting foreign policy, he may refuse to do so if he thinks 
the public interest would suffer thereby. The Secretary frequently acts as 
spokesman for the President, and upon the death, resignation, or removal 

1 The Vice-President, it will be recalled, is a legislative officer until he becomes acting 
President. 
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of the President, Vice-President, Speaker, and president pro tempore of the 
Senate, he becomes acting president. 1 

The Secretary is nearly always a politician—usually one of the most 
prominent men in the President's party. Of the men who have held the post, 
all but a very few have been lawyers. Only two (Bryan and Kellogg, from 
Nebraska and Minnesota, respectively) have come from west of the Mis¬ 
sissippi, and to date none has been selected from the West coast area. 
Easterners have, therefore, dominated the office. Only comparatively 
few T of the Secretaries had extensive previous diplomatic experience, John 
Hay (1898-1905) being the only one since the Civil War. Many, one may 
guess, neither spoke nor understood any foreign language well. 

Though mostly politicians, and though lacking in certain qualifications, 
their caliber has, on the w r holc, been high. Thomas Jefferson, the first 
Secretary, is without a peer among American patriots, philosophers, and 
statesmen. An extended list of the most meritorious would doubtless 
include John Marshall, James Madison, James Monroe, John Quincy 
Adams, Henry Clay, John C. Calhoun, Daniel Webster, William H. 
Scw^ard, James G. Blaine, John Hay, Elihu Root, William Jennings Bryan, 
Charles E. Hughes, and Cordell Hull. While some have been weak, 
mediocrity has been the exception rather than the rule. Indeed, as one 
scans the list, one is impressed by the large number whose names are in¬ 
delibly associated with major events in American History. 2 

Executive Staff.—Departmental organization has fluctuated consider¬ 
ably in recent years. Both the department itself and the Hoover Com¬ 
mission made intensive study of the best way to streamline the department 
to meet its new responsibilities. In response to these recommendations 
Congress, in 1949, authorized an executive staff consisting of an under¬ 
secretary, ten assistant secretaries (Uvo of w hom may be designated deputy 
undersecretaries), a counselor, and a legal adviser. 

Offices and Divisions.—The routine of the department is carried on by 
a number of offices, divisions, and boards, some of which are given on the 
accompanying chart. Special attention should be called to the four 
geographic offices. These are known as the Office of European Affairs, 
the office of Near Eastern and African Affairs, the Office of Far Eastern 
Affairs, and the Office of American Republic Affairs. These are the primary 
divisions through which all matters pertaining to the respective regions are 
channeled. It is to them that Foreign Service officers scattered throughout 

1 This is due to presidential succession acts rather than to any constitutional pro¬ 
vision. It can, therefore, be changed at will by Congress. Thus far, no Secretary of 
State has ascended to the presidency in the manner provided for by Congress. 

2 Brief but reliable discussions of each of the secretaries and the major events of their 
administrations may be found in Samuel F. Bemis (ed.), American Secretaries of State and 
Their Diplomacy (New York: Knopf, 10 vols., 1927-1929). 
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Many of the changes in administrative organization recommended by the Hoover 
Commission were put into effect at once in the Department of State. The Secretary's 
Office was strengthened by adding two assistant undersecretaries, and the various offices 
of the department and missions abroad were required to report through the appropriate 
assistant secretary. Source: Hoover Commission, Concluding Report, p. 55. 
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the world address their messages and reports, and it is through them that 
the department sends all of its communications to officers in the field. 
Each division and office is directed and staffed by men who are experts in 
the field; hence when problems arise they are prepared to act intelligently 
and with dispatch. As indicated on the chart, their work is directed and 
coordinated by assistant secretaries. 

THE FOREIGN SERVICE 

The Department of State may be likened to the trunk of a tree whose 
limbs and branches extend in all directions. The division through which 
foreign policies are administered is known as the Foreign Service of the 
United States. 

Creation of the Foreign Service.—Throughout most of the history of the 
nation, diplomatic and consular officers were divided into two separate 
services. For many years appointments to both were on a political basis, 
and positions within*the two services were not interchangeable. The spoils 
system had baneful effects, while morale and efficiency suffered because 
experienced and competent persons in one service had no way of transfer¬ 
ring to the other except by resigning and once more obtaining appointment 
by the President with senatorial confirmation. Starting under Cleveland 
in 1895, the consular service was gradually placed upon a merit basis, while 
slight improvement came to be made in the diplomatic service. Long agi¬ 
tation culminated in passage of the Rogers Act in 1924 which, among other 
things, combined the two services, provided for recruitment and promotion 
of permanent officers on the basis of merit, established the Foreign Service 
Officers’ Training School, classified positions, raised salaries, and provided a 
retirement system. This, together with amendments added since, par¬ 
ticularly by the Moses-Linthicum Act of 1931 and the Foreign Service Act 
of 1946, is the basic law governing today. 

Administration of the Foreign Service.—By the act of 1946 as amended 
in 1949, the Secretary is made the unquestioned chief of the Service. 
Responsible to him is a director appointed by the Secretary from among 
high-ranking Foreign Service officers. The Foreign Service is placed 
under the general superintendence of a Board of the Foreign Service com¬ 
posed of three assistant secretaries of state, the Director General, and one 
representative each from the Departments of Agriculture, Commerce, and 
Labor. A Board of Examiners, not more than half of whom may be 
Foreign Service officers, is given the task of prescribing and supervising 
examinations required of candidates for appointment. 

Personnel Classification and Benefits under Act of 1946 .—The new law 
places Foreign Service personnel in six groups: (1) chiefs of missions; 
(2) Foreign Service officers; (3) Foreign Service Reserve officers; (4) For- 
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eign Service staff officers and employees; (5) alien clerks and employees; 
and (6) consular agents. Of these, only those in the first four categories 
must be American citizens. Positions are carefully classified, a salary range 
is stated for each class, and assignments are to be made to a class and grade 
rather than to some particular post. Thus, the diplomatic and consular 
service remain united, with transfers between them frequent, as under the 
Rogers Act. 

The law of 1046 made many other changes designed to improve the 
quality of those who serve the nation abroad. One of the most glaring 
defects of the Foreign Service had been the fact that political appointees 
usually held the most important diplomatic posts. While this is still possi¬ 
ble, the new law goes far toward encouraging more frequent use of career 
men. Among other things, the law requires the Foreign Service Board to 
recommend to the President annually a list of the most meritorious senior 
Foreign Service officers for consideration when vacancies arise. The law 
also creates the position of career minister, to be held only by top Foreign 
Service officers. These may be appointed chiefs of missions, with sena¬ 
torial approval, without jeopardizing their career status as was the case 
under the Rogers Act. The new law further encourages the use of career 
men by stipulating that the President may, without obtaining senatorial 
consent, assign Foreign Service officers to head missions, the chiefs of which 
are ministers resident, chargd d’affaires, commissioner, or diplomatic agent. 

Other important changes affecting personnel were made by the 1946 law, 
only a few of which can be noted. Salaries were raised, more generous 
provision was made for travel, post, and cost-of-living allowances, officers 
were to be aided in returning to the United States for more frequent and 
extended stays in order to retain closer identification with American life, 
the retirement system was broadened and a disability benefit plan added, 
the Foreign Service Institute was created with authority to extend and 
improve the training of recruits and those already in service, and improve¬ 
ments were made in recruitment, promotion, and removal methods. 

Chiefs of Missions.—Chiefs of missions 1 include the ambassadors, min¬ 
isters, and other diplomats who head American embassies and legations 
abroad. As noted above, ambassadors, ministers, and career ministers 
are appointed by the President by and with the advice and consent of the 
Senate to serve at the pleasure of the President, but the President alone may 
assign Foreign Service officers to head missions of lesser rank. While it 
may be hoped that more important posts will be filled by career men, the 
fact remains that some of the incumbents have been appointed because of 
personal friendship, political expediency, financial or other contributions to 

1 A list of incumbent chiefs of missions and other Foreign Service personnel is pub¬ 
lished quarterly by the Department of State tinder the title, Foreign Service List (Wash¬ 
ington: Government Printing Office). 
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the President’s party, and a number of future appointments will doubtless 
be made for the same reasons. 

Salaries of chiefs of missions have been low in relation to monetary 
demands of the office and salaries paid by other nations. Formerly, 
ambassadors received $17,500; ministers $10,000; but the act of 1946 
raised the range to between $15,000 and $25,000 depending upon the class 
into which missions are placed. Allowances have also been low, with the 
result that only men of wealth or independent incomes could accept foreign 
posts, especially the more important missions like the ones at London, 
Paris, and Tokyo where an expense account of $50,000 a year is probably a 
minimum 1 for all except those like the late ambassador to Berlin, William 
E. Dodd, who had a congenital abhorrence of protocol and extravagance. 2 
The situation should be much better since passage of the Foreign Service 
Act of 1946. 

Foreign Service Officers. —Next to the chiefs in rank are the Foreign 
Service officers who constitute a permanent corps of specially recruited and 
trained people. These are divided into six numerical classes and a seventh 
known as the class of career minister. Salaries range from $3,300 for a 
beginner in class six to $13,500 for career minister. Entrance is by exami¬ 
nation. Appointment of beginners is to class six but those having previ¬ 
ously served 3 or 4 years in the Department of State, who are able to pass 
the examination, may enter at class five. Promotion from the lowest 
grade upward is based upon merit ratings. Retirement is normally at the 
age of sixty for all except career ministers, who serve until sixty-five. 
Those who reach class two and three and fail to be promoted within a 
reasonable period of time are retired on the principle of “promotion up or 
selection out” of the service. 

The Examinations .—Examinations are given as often as necessary to 
obtain needed personnel. They are prepared by the Board of Examiners 
mentioned above and given in cooperation with the Civil Service Com¬ 
mission. In the past the examination has been both written and oral. 
The written usually requires 4 days and has been conducted by the Civil 
Service Commission in principal cities throughout the nation. The exami¬ 
nation usually covers American history, government, and institutions since 
1776; history of Europe, Latin America, and the Far East since 1776; ele¬ 
mentary economics, including the natural, industrial, and commercial 
resources of the United States; political and commercial geography; ele¬ 
ments of international, commercial, and maritime law; arithmetic as used 

1 A year in London is said to have cost Joseph Kennedy $100,000; Charles G. Dawes, 
$75,000; John W. Davis, between $50,000 and $60,000. Ambassador Bullitt is reported 
to have spent $100,000 a year in Paris. 

2 For an account of his experiences, see Ambassador Dodtfs Diary , 1988-1938 , edited 
by William E. Dodd, Jr., and Martha Dodd (New York: Harcourt, 1941). 
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in commercial statistics, tariff calculations, exchange, and simple account¬ 
ing; and modern languages—French, German, or Spanish. 1 Candidates 
have also been rated in English, composition, grammar, spelling, and pen¬ 
manship as shown in their examination. 

Candidates obtaining a grade of seventy in the written examination then 
take an oral one sometime later. This has always been given in Washing¬ 
ton by a board of examiners. Those making a combined grade of eighty 
must also pass a rigid physical examination, after which they are placed on 
a register from which they are chosen when needed. Those whose names 
ultimately reach the register may or may not receive offers of appointment, 
depending upon personnel needs and appropriations. 2 

Appointment and Training .—Upon appointment, the Foreign Service 
officer is first sent to some near-by American consulate for an internship 
lasting about a year. He is then brought back and enrolled in the Foreign 
Service Institute 3 where he combines studies with tours of various govern¬ 
mental agencies and services in several offices of the Department of State. 
After several months of this he is ready to be assigned for duty in some con¬ 
sular office with the rank of vice-consul or to an embassy or legation as 
third secretary. During his early years a Foreign Service officer may expect 
to be shifted from post to post about every 3 years, serving in either diplo¬ 
matic or consular establishments or both. After 30 years of service, or 
upon attaining the age of sixty (or sixty-five if a career minister), he may 
retire and enjoy the benefits of a retirement fund to which both he and the 
government have contributed over the years. 

Foreign Service Reserve.—The increase in business occasioned by the 
recent war led to establishment, in 1941, of an Auxiliary Foreign Service. 
This included presidential appointees to serve during the emergency only. 
Recognition of their value led to inclusion of provisions in the act of 1946 
establishing the Foreign Service Reserve. This is made up of six classes 
corresponding to those for regular Foreign Service officers. Only citizens 
of 5 years’ standing are eligible for appointment. The Secretary of State 
makes appointments on behalf of the President. Reserve officers may 
come from other governmental agencies, with the approval of the depart¬ 
ment head concerned, or from those not employed by the Federal govem- 

1 Knowledge of only one language has been required, although a candidate has been 
permitted to offer, in the oral test, any additional languages with w'hich he w r as familiar. 

2 Normally, about one-third of the candidates pass the examination. See United 
States House of Representatives Committee on Appropriations, Hearings ... on the 
Department of State Appropriations BiU of 1948 (Washington: Government Printing 
Office, 1943), p. 420. Those interested in obtaining further information may write to the 
Department of State for its free bulletin entitled The American Foreign Service (Wash¬ 
ington: Government Printing Office, rev. ed., 1942). This also includes sample written 
examinations. 

* Prior to 1946, the Foreign Service Officere , Training School. 
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ment. Appointments may be made for as long as 4 consecutive years, but 
when their term has expired they cannot be reappointed until expiration 
of a period of time equal to the preceding tour of duty. The class to which 
a reserve officer is appointed depends upon his age, qualification, and 
experience. While on active duty he is entitled to the same salary and 
allowances as Foreign Service officers of like class and grade. Creation of 
this reserve makes possible the employment of qualified specialists for 
temporary periods without disturbing the independence and integrity of the 
Foreign Service officers' corps itself. 

Foreign Service Staff Officers and Employees.—It takes a large number 
of staff officers, technicians, clerks, and office personnel in addition to the 
chief of missions and Foreign Service officers to handle foreign affairs. 
Their recruitment, classification, salary, promotion, removal, and retire¬ 
ment are, therefore, matters of great importance. The act of 1946 at¬ 
tempts to systematize and improve all such matters pertaining to this 
group. Selection is on the basis of merit. Personnel is divided into 
twenty-one classes with graduated salaries. 

The Foreign Service Institute.—Mention has already been made of the 
Foreign Service Institute authorized by the act of 1946. This took over 
the functions of the old Officers' Training School, created by the Rogers 
Act, but its broadened authority is worthy of note. The Institute is 
headed by a director, appointed by the Secretary of State, who is a 
scholar and educator. The Institute has its own quarters and full or 
part-time staff composed either of those already employed by the govern¬ 
ment or of private scholars and specialists. The Institute is not, however, 
another university or college to which any qualified student might go. 
Rather, it is limited to government employees concerned with foreign 
affairs. In addition to operations in Washington, the Secretary of State 
may make grants of money or other gratuitous assistance to nonprofit 
institutions cooperating with any of the programs conducted by the Insti¬ 
tute. The Institute may also pay the tuition and expenses of enrolled 
officers and employees whom it assigns to take special training and instruc¬ 
tion at or with public or private nonprofit institutions, trade, labor, agricul¬ 
tural, or scientific associations or commercial firms. The Institute is trying 
to do for the benefit of the Foreign Service what the Army and Navy 
have long been permitted to do for the training of officers. 

Hoover Commission Criticism.—The creation of a distinct corps of 
Foreign Service officers was criticized by the Hoover Commission as “a 
source of serious friction and increasing inefficiency.” 1 One of the most 
serious faults is that jealousy develops between members of the elite corps 
and civil servants who are attached to the same department and with whom 
they must work. This is particularly true when civil servants do similar 

1 Foreign Affairs (Washington: Government Printing Office, 1949), p. 162. 
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work but receive smaller emoluments. It also pointed out that “such 
division of personnel in foreign affairs has been abandoned in all but a 
handful of countries. Among those in which it still exists, the United States 
is the only great power.” The commission further observed that “the 
present conditions also lead to the existence of two administrative offices, 
one for each body of public servants, but both in the same household and 
dealing frequently with the same personnel questions.” To cure the 
problem the commission recommended a consolidated Foreign Affairs 
Service, separate from the general Civil Service but nevertheless based 
upon merit. All members of the new service of the same grade would have 
equal status, and all would be pledged to serve at home or abroad. 

SELECTED FUNCTIONS OF THE DEPARTMENT OF STATE 
AND FOREIGN SERVICE 

The primary function of the Department of State is one of providing the 
President with the facts and advice necessary for determining foreign 
policy. Next in importance is the department’s duty of executing foreign 
policy, of administering far-fhing offices and personnel, and of enforcing 
laws of the United States relating to external affairs. Basic foreign poli¬ 
cies are discussed in the next chapter; here will be mentioned only a few 
routine functions in order to illustrate the work done by the department 
and Foreign Service. 

Conducting Communications.—The work of the Department of State 
requires endless communication not only with people in the United States, 
but with Americans and foreigners scattered in all parts of the globe. All 
mail, written, telegraphic, and even telephonic reaching or leaving the 
department is channeled through the Division of Communications and 
Records. All communications must be routed to the proper persons and 
filed for quick reference. 

Of primary importance are communications with American diplomats 
and consuls in the field and representatives of foreign governments stationed 
in Washington. Letters to American representatives usually take the 
form of “instructions” while letters from the field are called “despatches.” 
These are ordinarily forwarded in diplomatic pouches which enjoy special 
immunities. There is much communication by cable, and in the last few 
years by air-grams (brief messages dispatched by air mail and specially 
delivered upon arrival), and in emergencies by direct telephonic conversa¬ 
tions. Telegrams are nearly always sent in code which must be deciphered 
by groups of experts in the department. 1 In addition, the department 

1 For an intriguing description of the decoding work done during and immediately 
following the First World War, see Herbert O. Yardley, The American Black Chamber 
(Indianapolis: Bobbs-Merrill, 1931). Though this particular institution was discon¬ 
tinued by Secretary Kellogg, similar work has since been done on an even larger scale. 
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broadcasts news reports weekly to officers in the field and keeps them up 
to date on international events by sending them a monthly political 
digest containing materials gleaned from political reports reaching the 
department from all parts of the world. Communications to and from 
the department and foreign representatives in this country usually take 
the form of “notes.” The originals of all communications dating back to 
the days of the Committee of Secret Correspondence have been preserved 
in the department’s archives. These constitute an invaluable storehouse of 
knowledge and one of the priceless assets of the nation. All except those of 
recent years may be consulted for research purposes by qualified scholars. 1 

Making Treaties . 2 —The President “makes” treaties by and with the 
advice and consent of two-thirds of the Senate. During the century 
and a half ending Apr. 30, 1939, about 800 treaties had been put into 
effect. 8 Some of these were bilateral, that is, between the United States 
and one other country; while others were multilateral, that is, between the 
United States and more than one other government. 

Negotiation .—Usually one government or another indicates through its 
ambassador or minister a desire to negotiate a treaty covering certain 
matters. When this is done, it is customary for the government proposing 
the agreement to submit to the other a complete draft of its proposal. 
Thereafter discussions may take place in either the capital city of one of 
the interested nations or in any other convenient place. Those conducted 
in this country usually take place within the Department of State. 
Throughout the negotiations, representatives keep in touch with their 
governments and proceed according to instructions. The negotiations 
may be concluded within a short time or extended over months or even 
years, depending upon how complex, urgent, or controversial the subject 
matter is. 

Signing the Treaty .—When the text finally suits the chief executives of 
both countries, a time and place are fixed for the signing of the treaty. 
Meanwhile, the duplicate originals of the treaty will have been prepared 
in what is referred to as the altemat —that is, with parallel columns con¬ 
taining the two languages side by side, the language of one of the countries 
being in the left-hand column of the original it is to keep but in the right- 
hand column of the original to be kept by the foreign government. At 
the appointed hour, the duly authorized plenipotentiaries appear, sign, 
and place their seal upon the document. 

1 A large part of this diplomatic correspondence is being published in documents 
known as Papers Relating to the Foreign Relations of the United States (Washington: 
Government Printing Office). 

* For a discussion of the treaty power, see pp. 396-399. 

•Wallace McClure, International Executive Agreements (New York: Columbia Uni¬ 
versity Press, 1941), p. 8. In addition to the 800, 200 more intended treaties were ap¬ 
proved by the Senate but for various reasons were never put into operation. 
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Obtaining Senatorial Approval .—The original kept by the American 
government is usually next sent to the Senate where it is given a first read¬ 
ing and sent to the Committee on Foreign Relations. The Senate com¬ 
mittee considers the matter, sometimes after public or secret hearings, 
then reports to the Senate. After debate, the matter is put to a vote in 
the Senate. If two-thirds of those present (assuming the presence of a 
quorum) approve, the President may proceed; if not, and the signatories 


VOTERS AND TREATY-MAKING POWER* 


TWO GROUPS OF 8 STATES EACH HAVING 16 U.S. SENATORS 

THE AREA OF EACH STATE IS DRAWN PROPORTIONAL TO THE 



Source: National Opinion Research Center. 

still wish to see it adopted, it may be submitted to the Senate again when 
the President thinks its chances of obtaining approval are more favorable. 

Much has been written and said for and against the requirement of 
senatorial approval. 1 The intention behind the provision was to provide 
the President with advice and counsel and to give the states an effective 
voice in the conclusion of treaties. The first intention has rarely been 
fulfilled, but the second has been frequently. Out of 1,000 or more treaties 

1 McClure, ibid., p. 3; William S. Holt, Treaties Defeated by the Senate (Baltimore: The 
Johns Hopkins Press, 1933); George H. Haynes, The Senate of the United States (Boston: 
Houghton, 2 vols., 1938), vol. II, pp. 571-720; Royden J. Dangerfield, In Defense of the 
Senate (Norman: University of Oklahoma Press, 1933); Lindsay Rogers, The American 
Senate (New York: Knopf, 1926); Denna F. Flemming, The Treaty Veto of the American 
Senate (New York: Putnam, 1930); and Kenneth W. Coiegrove, The American Senate and 
World Peace (New York: Vanguard, 1944). 
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submitted to the Senate more than 100 have either been rejected or were 
never acted upon at all. 1 While the proportion unfavorably acted upon 
is small, many of the treaties were of outstanding importance, as, for 
example, the one defeated in 1920 which would have enrolled the United 
States as a member of the League of Nations. 

That the rule permits minority control is admitted and well illustrated 
on the map on page 537. That the provision also restrains the President 
may also be conceded. The point in controversy is whether these results 
are salutary or otherwise. Feeling runs high on the issue. Generally 
speaking, the rule is criticized by those who think the United States should 
have played a larger role in world affairs, while defenders include those 
who believe the contrary and distrust presidential leadership. Critics 
offer as a substitute approval by a simple majority in both houses of Con¬ 
gress, but since this requires a constitutional amendment, the proposal of 
which can also be prevented by a minority of the Senate, there appears little 
likelihood of early success. Meanwhile, the President tends to circumvent 
the Senate by use of executive agreements, 2 or tries to assure himself of 
senatorial support by widespread public discussion and by tactfully invit¬ 
ing members of the Senate to participate in negotiations leading up to 
ratification. That the latter method can be successful was recently demon¬ 
strated by the overwhelming approval given by the Senate to the treaty of 
adherence to the United Nations and the Atlantic Pact. There is consola¬ 
tion for critics in the fact that the very difficulty of obtaining senatorial 
approval may lead to intense interest and discussion which, if followed by 
overwhelming popular support, is likely to ensure continuation and success 
of a policy if ratification is obtained. 

Ratification and Proclamation .—Note that the Senate does not ratify; 
it merely gives advice and consent to ratification. When the Senate has 
been heard from, the President notifies the other party, whereupon ratifica¬ 
tions are exchanged by plenipotentiaries meeting at an appointed time 
and place. The treaty is then published and proclaimed, at which time 
it becomes legally enforceable. 3 The original is kept in the Archives of 
the Department of State. After proclamation, the Treaty Division must 
study and report on its operation and answer thousands of inquiries from 
people in all walks of life concerning its application. 

1 McClure, op. cit. 

2 See p. 400. 

* Treaties are published in pamphlet form at the time of their proclamation in De¬ 
partment of State, Treaty Series (Washington: Government Printing Office). Those 
concluded prior to 1937 have been compiled and edited by William M. Malloy (ed.), 
Treaties, Conventions , International Acts f Protocols and Agreements between the United 
Stales of America and Other Powers , 1776-1909 (Washington: Government Printing 
Office, 1910-1939). Another edition is now in preparation. See Hunter Miller, Treaties 
and Other International Acts of the United States (Washington: Government Printing 
Office, 1931-). 
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Issuing Passports. —Another important function of the State Depart¬ 
ment is that of issuing passports. The work of issuing them is headed 
by the Passport Division in Washington. Passports should be distin¬ 
guished from visas. The former are permits granted by the American 
government to its citizens to leave the country or another country, while 
visas are permits to enter another country and must be obtained from 
officials of the country one is about to enter. Except in time of war, the 
United States does not compel its citizens to obtain passports before de¬ 
parting; but citizens are forced to do so by the fact that almost every 
country in which they wish to travel requires the showing of a passport 
as a condition for entry. In other words, one can get out of the United 
States in normal times without a passport, but not into most foreign 
countries. 

The American government will issue passports only to those who owe 
it allegiance—never to aliens. Within the forty-eight states passports are 
issued only by the Passport Division itself; within most of the territories 
they are issued by the chief executives; abroad they are granted by the 
higher ranking consuls and in a few instances by officers attached to 
diplomatic posts. 

Those in the United States wishing to obtain passports must make 
application either at the Passport Division itself, or at passport agencies 
located at a few principal cities, or before the clerk of any Federal or state 
court having authority to naturalize aliens. 1 If outside the forty-eight 
states but in one of the territories, application is made to the chief execu¬ 
tives. If abroad, application is made to American consuls. 

The applicant must appear in person, accompanied by a creditable 
witness. Members of a family may be included in one passport. The 
application must be supported by proof of citizenship, descriptive informa¬ 
tion, photographs of those who intend traveling on the document, and a 
fee of $9. An additional fee of $1 must be paid to the person who executes 
the application. After careful scrutiny, the passport is sent to the applicant 
by registered mail and is good for 2 years. It may be amended from time 
to time and renewed for an additional period of 2 years. 

Issuing Visas. —Most aliens wishing to enter the United States must 
obtain visas, which are usually nothing more than the word “visa” en¬ 
sconced in seal and signature on one of the blank pages of the passport. 
Applications must be made before American consuls. Before the entrance 
of the United States into the Second World War, consuls were almost 
the sole judges of whether the visa should be granted or refused. During 
the war, regulations required that applications for nearly all persons 2 be 

1 See p. 344. Of the state courts, this includes nearly all having original juris¬ 
diction but would not, of course, include summary courts like those of justices of peace. 

8 There were many exceptions, chief of which were natives bom in the Western 
Hemisphere and England, members of British military and naval forces who were recom- 
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forwarded to the Visa Division of the Department of State for an advisory 
opinion, which was forthcoming only after careful investigation and review 
by a committee comprised of representatives of the Army, Navy, Federal 
Bureau of Investigation, Immigration Service, and Department of State. 
Although this resulted in a tremendous increase of work for the Visa Divi¬ 
sion, it proved to be an almost certain method of ensuring that only eligible 
and desirable persons entered the country. Since the war, consular discre¬ 
tion has been enlarged, but provision for reviewing consuls’ decisions re¬ 
mains in cases where applicants are suspected of being dangerous to security 
and welfare. Entrance visas when issued are good for 6 months and are 
ordinarily renewable for a second period of similar length. 

Promotion of Cultural Relations.—Although the United States has long 
engaged in activities looking toward the interchange of culture with foreign 
nations, it was not until recently that it deliberately embarked upon a 
large-scale program. The program has been directed largely toward Latin 
America, partially because of a growing realization that friendliness not 
only is the policy consistent with religious principles and ethics but also is 
a better method of promoting trade than lordly, blustering methods rem¬ 
iniscent of the “big stick” days of Theodore Roosevelt. After 1935 the 
program was accelerated by a general realization of the commercial and 
strategic importance of Latin America in the event of a war in which the 
United States might become involved. 

The focal points of the program are the Office of International Informa¬ 
tion and the Office of Educational Exchange in the Department of State. 
In addition to superior officers of the department and other offices, these 
offices operate under the guidance of a number of advisory committees 
composed of persons representing governmental and private bodies in the 
United States interested in education, art, research, and music. 

Exchange Program .—One of the most interesting projects of the office 
is that of helping to effect an exchange of personnel between the United 
States and other countries. The exchange of persons covers three main 
categories: trainees in government, visiting professors and leaders, and 
graduate students. 

Trainees are usually employees of government who come to the United 
States to study and observe how things are done. Some come to study 
agricultural economics, soil conservation, rural electrification, and related 
subjects under the Department of Agriculture. Others study public admin¬ 
istration under the Bureau of the Budget. Others study civil aviation 
under the Civil Aeronautics Administration, and so on. In turn, American 

mended by their superior officers, and those wishing merely to cross the Mexican and 
Canadian borders for brief periods. For the rules and regulations, see United States 
Department of State, Laws and Regulations Affecting the Control of Persons Entering and 
Leaving the United States (Washington: Government Printing Office, 1942). 
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trainees may be sent abroad for similar study. This program is financed 
• by a three-way participation of the Federal government, the foreign gov¬ 
ernment concerned, and the trainee. 

In the case of professors and distinguished visitors, each government 
usually pays whatever expense is necessary. The visitors include educators 
(other than professors), newspapermen, doctors, scientists, directors of 
radio stations, officials of publishing houses, and persons who have a wide 
popular influence such as leaders of farm and labor groups. These people 
usually stay only for short periods of time. 

Students (postgraduate only) desiring to participate in the program sub¬ 
mit applications to the Institute of International Education, where a selec¬ 
tion committee makes choices without regard to financial standing but on 
the basis of ability. Cooperating governments help finance travel and 
maintenance while various universities, both in the United States and 
abroad, provide scholarships. 

Interpretation and Propaganda.—Interpreting American institutions 
and policies has become another important task of the Department of 
State. American diplomats and consuls have always attempted to create a 
favorable impression of their country, but in the modern world of conflicting 
ideologies this has become of paramount importance. Shortly before and 
during the recent war the department became the vehicle for disseminating 
propaganda by all types of media. Though slackened, the process con¬ 
tinues. “The Voice of America” epitomizes the effort. This is a series 
of daily broadcasts, mostly over commercial stations, presented in many 
languages and intended to reach the radio public in foreign nations. Its 
programs consist of entertainment, newscasts, and interpretations intended 
to inform listeners and enlist their sympathy for American institutions 
and aims. Keeping such a program fair to all parties and interests in the 
United States is extremely difficult and has led to widespread criticism. 
Abroad the program is either welcomed or tolerated by countries whose 
relations with the United States are cordial but behind “iron curtains” 
the reception is hostile. 

Not all propaganda is directed toward foreign shores. The department 
interprets foreign policy constantly to the American public. This is done 
by press conferences, press releases, publications (which are sometimes dis¬ 
seminated wholesale), speeches by department spokesmen, liaison officers 
with Congress, other government agencies, and other means. This zealous¬ 
ness and the expenditures it requires are often the subject of hostile com¬ 
ment. The department feels justified not only by the imperative impor¬ 
tance of foreign affairs but also by the fact that it does not have an organized 
constituency to support its interests as the Department of Defense has in 
veterans’ groups, the Department of Labor in unions, and the Department 
of Agriculture in farm groups scattered over the nation. 
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Domestic Functions. —Ever since its name was changed to Department 
of State, the department has performed a number of “home” functions in* 
addition to those pertaining to foreign affairs. It is the custodian of the 
great seal, the design of which may be seen on paper currency. The seal is 
used only upon warrants issued by the President. The department is the 
agency through which official communications are exchanged with the forty- 
eight state governments and territories. This explains why proposed con¬ 
stitutional amendments are sent to the states by the department and why 
the Secretary of State always figures in the proclamation of amendments 
when notice of ratification has been received from the required number of 
states. This also explains why the electoral college of each state sends its 
report to the Secretary of State. The department is also the custodian of 
official acts of Congress and the President and for this reason publishes and 
proclaims the acts and resolutions of Congress, treaties, and executive 
proclamations. Formerly the department was charged with many other 
duties of a similar nature, but happily it is now able to devote most of its 
attention to foreign affairs. 
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Chapter 25 

FOREIGN POLICIES AND THE UNITED NATIONS 

Today we arc faced with the pre-eminent fact that, if civilization is to sur¬ 
vive, we must cultivate the science of human relationships—the ability of all 
peoples, of all kinds, to live together and work together, in the same world, at 
peace. . . . 

Franklin D. Roosevelt. 1 

Lake Success is, as you know, neither a lake nor, so far, a success. But 
we are working very hard. 

Carlos P. Romulo, President of the United Nations General Assembly. 2 

No lesson has been taught more emphatically by two world wars than 
that of interdependence of peoples and nations. It has now become obvious 
to all that the political units and the people within their respective jurisdic¬ 
tion must learn to get along together. For years the American public has 
been sharply divided over the wisest course in the face of changed circum¬ 
stances. To many the path of aloofness from Old World entanglements 
and neutrality appeared to offer the greatest hope of security and peace; 
but in consequence of the latest holocaust and the discovery of even more 
terrible weapons, most Americans have come to the conclusion that the new 
world interdependence demands collective action to maintain the peace. 

TRADITIONAL FOREIGN POLICY 

Isolation.—The American Revolution was won by the revolting colonies 
in alliance with France. Made in 1778, the alliance was soundly based on 
the self-interests of the two participants. The contracting parties agreed 
that they would fight until the independence of the United States was 
recognized. This alliance, the only formal one entered by the United 
States until the ratification of the North Atlantic Pact in 1949, was finally 
ended in 1800. From then until more than a century later the basic foreign 
policy of the United States was one of aloofness from involvement in the 
political affairs of Europe. Washington set the pace in his Farewell 
Address, delivered in 1796, when he said that the “detached and distant 
situation ” of the United States made possible aloofness from Europe's con¬ 
troversies, and asked: “Why quit our own and stand on foreign ground?" 3 

1 Undelivered Jefferson Day Address, April, 1945. 

* Quoted in The New York Times Magazine , Dec. 18, 1949, p. 54. 

* James D. Richardson (ed.), Messages and Papers of the Presidents (New York: 
Bureau of National Literature, 22 vols., 1897-1916), vol. 1, pp. 214-215. 
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As ties increased with the outside world there were few advocates of 
absolute isolation, but many of limited participation in world affairs. The 
contemporary “isolationist ” would continue United States collaboration in 
international work along social, cultural, and technical lines, but opposes 
membership in a general security organization that may use American 
economic or military power to keep the peace. 

Neutrality. —To political aloofness was coupled the belief that the best 
policy in time of war was to remain neutral. Indeed, during the nineteenth 
century the United States stood as the foremost apostle of neutrality and 
did much to establish and reinforce a body of rules for the protection of 
those who chose to remain at peace while others fought. By following the 
policy the United States remained free of military involvement in all wars 
between foreign states’for a century and a quarter, except for the unfor¬ 
tunate conflict with Britain in 1812 which grew out of the Napoleonic Wars. 
More recently, the policy delayed American entrance into the First World 
War for 2}^ years; and kept the United States out of the Sino-Japanese 
War, which began in 1931, for 10 years; out of the Ethiopian War alto¬ 
gether; and out of the recent war for more than 2 years. 

Because to many this policy appeared to offer the best guarantee of 
noninvolvement in foreign wars, it has been stoutly defended. After 1920, 
studies of the factors that led the United States to become involved in the 
First World War, disillusionment with results of that war, and the frightful 
prospects of involvement in another conflict led to enactment of “ neu¬ 
trality ” legislation in 1935 and 1937 designed to prevent a repetition of 
what happened between 1914 and 1917. Chief among the provisions were 
those authorizing the President to impose an embargo upon the sale of 
arms to warring powers, to restrict the travel of citizens and ships in war 
zones, and to require that purchasers pay cash for war materials and carry 
them in non-American vessels. Application of most of the provisions was 
not mandatory, with the result that the President applied them or not as 
he saw fit. In the end sentiment favoring intervention in the war against 
the Axis became so strong as to lead to their repeal. 

The Monroe Doctrine. —An equally basic foreign policy has been the 
Monroe Doctrine enunciated in 1823 by President Monroe as a warning to 
European powers who, it was feared, were intent upon restoring Spain's 
authority over recently revolted Latin-American republics. The announce¬ 
ment first declared that, “In the wars of the European Powers in matters 
relating to themselves we have never taken any part, nor does it comport 
with our policy so to do.” It then went on to say: 

We owe it, therefore, to candor and to the amicable relations existing between 
the United States and those powers to declare that we should consider any attempt 
on their part to extend their system to any portion of this hemisphere as dangerous 
to our peace and safety. With the existing colonies and dependencies of any 
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European power we have not interfered and shall not interfere. But with the 
Governments who have declared their independence and maintained it, and whose 
independence we have, on great consideration and on just principles, acknowledged, 
we could not view any interposition for the purpose of oppressing them, or control¬ 
ling in any other manner their destiny, by any European power in any other light 
than as the manifestation of an unfriendly disposition toward the United States. 1 

The audacity of this statement is emphasized when it is recalled that the 
population of the United States had just reached 10 million. That it was 
possible to proclaim and enforce it was due in large measure to British 
assistance given because it was also to her interest to ban further European 
colonization in this hemisphere. 

The “America for the Americans” policy of the United States has 
remained as it began, a proclamation of policy by the Chief Executive. 
It has no standing in law, yet it has been supported by Congresses and 
Presidents for a century and a quarter. One should note that as originally 
pronounced it said nothing about interrelationships between American 
states. As one authority put it, “The Doctrine states a case of United 
States vs . Europe, not United States vs. Latin America.” 2 

Nevertheless, in times past, especially during the administration of 
Theodore Roosevelt, the doctrine served to justify a paternalistic “big 
stick” policy on the part of the United States. Said President Theodore 
Roosevelt: 

If a nation shows that it knows how to act with reasonable efficiency and de¬ 
cency in social and political matters; if it keeps order and pays its obligations, it 
need fear no interference from the United States. [But] chronic wrongdoing, or an 
impotence which results in a general loosening of the ties of civilized society . . . 
may force the United States, however reluctantly, in flagrant cases of such wrong¬ 
doing or impotence, to the exercise of an international police power. 3 

Acting under assumptions such as these, the United States intervened with 
force on numerous occasions, to the violent displeasure of most American 
republics. Happily, forcible intervention has not occurred since the with¬ 
drawal of troops from Nicaragua in 1933. Meanwhile, the “good-neigh¬ 
bor” policy announced in 1933 has produced a friendlier relationship. 

Expansion. —As noted elsewhere 4 American history is characterized by 
constant expansion—south to Panama, Puerto Rico, and the Virgin Islands, 
southwest to Mexico and later to Samoa, northwest to Alaska and the 

1 Richardson, op. cit ., vol. 2, p. 787. 

2 J. Reuben Clark, Memorandum on the Monroe Doctrine (Washington: Government 
Printing Office, 1930), p. 19. 

* Message to Congress, December, 1904. Foreign Relations of the United States , 1904 
(Washington: Government Printing Office, 1905), p. 41. 

4 Chap. 26. 
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western tip of the Aleutians, west to the Pacific, then to Hawaii, Guam, and 
the Philippines. Expansion led to friction with Britain over the Canadian 
boundary and rival claims in the Caribbean, with Mexico over Texas and 
the Southwest, with Spain over Florida, the Southeast, Cuba, and South 
America, with China and Japan in the Far East, and with Latin-American 
republics. Taking a broad view, American diplomacy has eliminated all 
potentially hostile competitors in the Western Hemisphere, secured title to 
a vast domain, and established defense bastions in the Atlantic, the Carib¬ 
bean, and the Pacific. Americans prefer to call it expansion in accordance 
with “ manifest destiny ”; others call it imperialism. Be that as it may, the 
expansionist urge has been a constant stimulus as well as the occasion for 
many difficulties and considerable suspicion and ill will. From the view¬ 
point of the American nationalist, however, the achievement is by no 
means a small one. 

Foreign Investments and Trade.—Before the recent war, American citi¬ 
zens had more than 13 billion dollars invested in foreign countries. These 
funds were invested in enterprises of various sorts: railroads; mines; gov¬ 
ernment securities; ocean shipping; oil lands, wells, and refineries; rubber, 
sugar, coffee, and banana plantations; churches and mission schools, etc. 
Needless to say, what happens in countries where citizens’ investments are 
large becomes of immediate concern to the investors themselves and also 
to their government to which they turn for protection. 

Closely related to investments is foreign trade, which normally accounts 
for between 7 and 10 per cent of all commerce. While this appears small 
in proportion to the fuss that is made over it, the volume is significant, 
particularly for certain industries like manufacturers of textiles, processed 
food products, rubber and silk products, and machinery. Whether justified 
or not, a tremendous amount of treasure and effort has been poured into 
opening foreign markets and expanding foreign trade. 1 

While foreign investors and traders are normally expected to look after 
themselves, to abide by the laws of the countries in which they are doing 
business, and to obtain protection by recourse to local authorities, the 
American government is constantly alert to promote their interests and to 
protest against what it considers unfair and unjust treatment. This has 
frequently turned into “ dollar diplomacy,” a term used to refer to the use 
of governmental power and influence with a view to obtaining special priv¬ 
ileges for its citizens, coupled perhaps with important economic, political, 
and strategic advantages for the nation itself. 

Protection and promotion are usually provided through diplomats and 
consuls, but unfortunately many occasions have arisen when the American 
government has intervened with force, either alone or in concert with other 
nations. Illustrations from the past readily come to mind: During the 

1 Cf. p. 637. 




Soubck: National Industrial Conference Board, Inc., Road Maps of Industry, no. 436, 

May 5, 1944. 


Boxer Rebellion in 1900 the United States, in cooperation with European 
powers and Japan, sent troops to China to protect lives and property; 
American intervention in Latin America between 1898 and 1934 occurred a 
number of times for the same reason. War with the Barbary States grew 
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out of the fact that tribute had been levied on American commerce entering 
the Mediterranean; the war with England in 1812 arose over impressment 
of seamen and other interferences with commerce; in 1853 Commodore 
Perry threatened to bombard Japanese ports unless they were promptly 
opened to American commerce; after much difficulty with both the allied 
and central powers during the early part of the First World War the 
United States finally entered the war against Germany because of Ger¬ 
many's policy of sinking American ships; and, finally, involvement in the 
Second World War arose partially from attacks upon American ships. 

The Open Door. —The idea of the open door is that Americans must have 
equal access to the markets of backward areas, especially of the Orient. It 
was first expressed in the middle of the last century, when China and Japan 
were opened to trade with the outside world. In its early twentieth century 
form, the open-door policy was designed to assure Americans and Britishers 
commercial privileges in a China that was being partitioned by foreign 
powers. During the First World War Japan forced China to yield many 
valuable concessions on the continent. Despite great power agreements 
reached at the Washington Conference of 1921-1922 assuring the political 
independence and territorial integrity of China, Japan began in 1931 a 
series of violations of her pledges that ended only in her defeat in the 
Second World War. 

Enforcement of the traditional open-door doctrine, which concentrated 
on equality of opportunity to trade, has been difficult both for the United 
States and Great Britain. Until recently Asia has seemed very distant and 
the volume of trade with the Far East has been very small. When Japan 
undertook her aggressive steps in China, the American people were unpre¬ 
pared to run the risks involved in requiring the Japanese to respect treaties 
and promises. So long as Japan remained the only great power in east 
Asia equipped with a powerful navy and a large army, it proved impossible 
to curb her designs to control the greater part of the Orient both politically 
and economically. In the new situation brought about by the defeat of 
Japan and the emergence of China and Russia as strong Asiatic land powers 
and of the United States as the greatest sea power, the open-door policy will 
probably pass finally into obsolescence. The question of security has 
emerged so important that a purely commercial doctrine will unquestion¬ 
ably be subordinated. 


NEW AMERICAN POLICY 

Collective Security. —Having been drawn into two world wars in spite of 
a high resolve to remain neutral, the traditional American policy of isolation 
has been abandoned. It is now assumed that this ought to be one world; 
that no nation is likely long to enjoy peace and prosperity while others are 
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afflicted by war and want; that in a day of atomic bombs, rockets, and long- 
range planes, neutrality by a major nation while others are locked in conflict 
is virtually impossible. 

Replacing the isolationism of the past, the United States has adopted a 
new policy of collective security. The idea is not entirely new to Ameri¬ 
cans, for they have long recognized the validity in domestic affairs that 
“in unity there is strength.” Having won the war through a coalition of 
many nations fighting the common enemy, it was logical to ask, why not 
peacetime unity to keep the peace? In the midst of the Second World War, 
the foreign ministers of the major allied powers agreed at Moscow that a 
general international organization would be launched at the earliest prac¬ 
ticable time. A proposed charter was drafted at Dumbarton Oaks in the 
fall of 1944 by representatives of United States, Great Britain, Soviet 
Union, and China. The Charter of the United Nations was the product of 
the San Francisco Conference of April-June, 1945. Ratification of that 
charter by the United States Senate in August of the same year completed 
and formalized the abandonment of isolation and the adoption of collective 
security. 

As provided for in the United Nations organization (UN), collective 
security means that the member nations stand together in opposition to 
aggression or threats of aggression. Primary responsibility for enforcing 
peace is placed on the Security Council, 1 which is given authority to settle 
disputes by various means, including the use of economic and armed force. 
A warlike or threatening act in any part of the world may receive the atten¬ 
tion of the Security Council, which then can take appropriate action. 
In joining the UN, member nations pledged in advance detachments of 
their armed forces for use by the United Nations in carrying out its obliga¬ 
tions, but no such forces have yet been activated. 

Regional Security. —Not long after the Second World War, the victo¬ 
rious Allies were divided into two blocs that waged “cold war” against one 
another. On one side were the United States, Britain, France, and most 
of the countries of the Western world. On the other was the Soviet Union, 
her satellites of eastern Europe and the Balkans, and a China increasingly 
occupied by Communist forces. Although several new factors are present, 
this clearly represents the reemergence of the balance-of-power relation¬ 
ship which has been present in nearly every state system. From a Western 
point of view, Russia came out of the war with predominant military force 
on the European continent, quite capable of driving all the way to the Bay 
of Biscay. Moreover, the strange mixture of traditional Russian imperial¬ 
ism and Communist revolutionary method appeared to be a combination 
that would be difficult to stop. 

1 A description of the composition and functions of the UN agencies begins on 
p. 558. 
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The “Truman Doctrine,” announced in March, 1947, upon the with¬ 
drawal of British forces from Greece, called for the “containment” of 
Communist influence. Congress responded by authorizing military, 
financial, and technical assistance to Greece and Turkey. Shortly there¬ 
after, in June, 1947, the “Marshall Plan” was announced. As explained 
later in this chapter, it provides economic aid to countries willing to co¬ 
operate in rebuilding war-ruined economies. 1 Under Soviet pressure, 
eastern European nations declined to participate in the program. Both 
Truman Doctrine and Marshall Plan were announced and executed by the 
United States outside the United Nations. 

The next step in redressing the balance of power was the North Atlantic 
Pact, which was ratified by the Senate in 1949. The decisions to negotiate 
and ratify this pact were among the most momentous in the history of 
American foreign affairs. For the first time in a century and a half the 
United States is bound by a peacetime alliance that will surely lead to war 
if one of the contracting parties is attacked. The pact is based upon the 
assumptions that our security is tied to that of western Europe and that our 
strategic frontier runs from Norwegian Lapland to the Adriatic Sea. The 
key provision of the pact is Article 5, which reads: “The parties agree that 
an armed attack against one or more of them in Europe or North America 
shall be considered an attack against them all. . . .” The nations that 
have joined are the United States, Britain, Canada, France, Belgium, 
Netherlands, Luxembourg, Norway, Denmark, Iceland, Portugal, and 
Italy. The constitutional question of congressional delegation of the power 
to declare war is avoided simply by not specifying what aid shall be fur¬ 
nished to a victim of attack. 

Critics of the pact declare that, like alliances of old, this one will not 
prevent war but actually will encourage it, that the pact violates both the 
letter and spirit of the United Nations Charter, that the pact makes recon¬ 
ciliation more difficult between Russia and the West, that American aid 
must of necessity be “too little and too late” to allies that can easily be 
overrun by invading land forces, and that the rearmament of Europe will 
retard economic recovery. 

Supporters of the pact claim that, since the UN security machinery has 
not been activated, member nations are justified under the Charter in in¬ 
voking their right of individual and collective self-defense, that any in¬ 
tending aggressor will be deterred by the power of the combination, that 
economic recovery will be accelerated once security from invasion is assured, 
and that the chances for peace are greater if the United States declares 
clearly and in advance what it will do if aggression comes. 

Later in 1949 Congress moved to provide arms to allies through a 
Military Assistance Program (MAP) involving over $1,300,000,000 outlay, 

1 The program is described on p. 553. 
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of which $1,000,000,000 was for pact countries and the remainder for 
Greece, Turkey, Iran, Korea, Philippines, and “the general area” of 
China. 

Inter-American Unity. —Unilateral responsibility for the Monroe Doc¬ 
trine accompanied by the “big stick,” “manifest destiny,” and “dollar 
diplomacy” have given way to “ Pan-Americanism ” and the “good-neighbor 
policy” in the Western Hemisphere. 

United States participation in the Pan-American movement dates from 
1889. Through numerous conferences held since that date, the American 
republics have been collaborating in technical, humanitarian, economic, and 
finally political and strategic matters. Once known as the International 
Bureau of American Republics, the common organization was named Pan- 
American Union in 1910. The governing board of the Union has long been 
composed of the ambassadors to Washington of the several Latin-American 
nations, with the United States Secretary of State serving as chairman. 
Until recently the United States has opposed Union consideration of politi¬ 
cal questions; on the other hand, the Latin Americans have been reluctant 
to vest much power in the Union because it was dominated by the United 
States. 

A new spirit entered United States relations with Latin America in the 
late 1920 , s. Known during the Franklin D. Roosevelt administration 
(1933-1945) as the good-neighbor policy, the new plan involved a coopera¬ 
tive and friendly approach by the United States. Applying something like 
the golden rule to its relations with the other American republics, this 
country ceased military intervention, terminated dollar diplomacy, and 
ended many unequal treaties. By the time war broke out in Europe, inter- 
American solidarity had been proclaimed, and the nations were able to take 
a united stand on various issues of the crisis years. At the Mexico City 
Conference in 1945 a regional security arrangement was agreed upon, an 
economic charter adopted, and reform of the composition and powers of the 
Pan American Union proposed. Eventually every one of the American 
nations declared war on the Axis countries, and all (Argentina belatedly) 
took part in the San Francisco Conference and joined the United Nations 
organization. 

At Bogota, Colombia, in early 1948 the American republics agreed to 
the charter of a broader system known as “The Organization of the Ameri¬ 
can States.” The Pan American Union continues as the central organ and 
secretariat of OAS. The other organs are the Inter-American Conference, 
which meets each four years or so; meetings of consultation among the 
foreign ministers; and the Council, which is composed of one representative 
from each member republic with rank of ambassador. In addition there 
are specialized conferences and organizations, and various subsidiary 
councils. 

The regional security arrangement outlined at Mexico City in 1945 was 
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completed in Brazil during 1947. Known as the Treaty of Rio de Janeiro, 
it is a pact of mutual defense. In case of armed attack on any American 
state in the Western Hemisphere, all other signatories are bound to aid the 
victim. Nineteen nations signed the treaty and nearly all, including the 
United States, ratified during 1948. 

Economic and Social Cooperation. —Hitherto the United States has been 
chiefly concerned with its own expansion, investments, commerce, and social 
and cultural welfare. This has resulted in high tariffs and other trade 
restrictions, rivalries for concessions and markets, monopolies and cartels, 
and other measures designed to create self-sufficiency, the cumulative effect 
of which has been lowered standards of living and war. 

Since adoption of the reciprocal tariff program in 1934 1 the United States 
has been committed to a freer movement of trade between countries. More 
recently, at San Francisco and other wartime conferences the United 
Nations gave proper recognition to the long-run importance of economic 
and social matters in producing conditions conducive to lasting peace. One 
of the major agencies of the United Nations is the Economic and Social 
Council. Under its general direction are currency stabilization, inter¬ 
national loan, relief and rehabilitation, food and agriculture, educational, 
and other functions. 

While the spirit of dollar diplomacy dies hard and some foreign critics 
suspect ulterior motives in many aspects of American foreign aid, it is not 
too much to say that never before has a country helped others so much in 
the economic sphere. In the postwar period, beginning with the $3,750,- 
000,000 loan to Britain in 1946, the United States has poured out vast sums 
in grants and loans to help revive the economies of a third of the countries 
of the world. Some of this foreign aid, it is true, might not have been pro¬ 
vided had it not been for the threatening role of the Soviet Union in Europe 
and Asia. 

The greatest foreign assistance program since the end of wartime Lend- 
Lease is the Economic Recovery Program (ERP), which Congress author¬ 
ized in April, 1948. The 4-year program, 1948-1952, is likely to cost about 
17 billion dollars; the initial appropriation was for 5.3 billion for the first 
15 months. The sixteen nations of western Europe that joined the cooper¬ 
ative recovery effort and have received aid under it are Great Britain, 
France, Italy, Norway, Sweden, Belgium, Netherlands, Luxembourg, 
Portugal, Switzerland, Iceland, Greece, Turkey, Eire, Denmark, and 
Austria. Western Germany, China, and Korea have also received aid 
under the program. Participating nations set their own recovery goals. 
The program is administered by the Economic Cooperation Administrator, 
who is appointed by the President. 

In his inaugural address of January, 1949, President Truman called for 
a ‘ i bold new program” to help raise the living standards of the peoples 

1 See p. 635. 
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(two-thirds of the world's population) who live in economically under¬ 
developed areas. Popularly known as the “Point Four” program, the 
plan proposed by the State Department called for technical assistance to 
other nations costing about 85 million dollars per year. Unlike the ERP, 
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Total foreign aid includes funds going directly to countries as business loans or in 
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China, Export-Import Bank loans, property transfers through the Foreign Liquidation 
Commission. Source: Bureau of the Budget. 

the underdeveloped-areas assistance program would be operated in con¬ 
junction with the UN Economic and Social Council. 

The United States is so powerful economically that its influence is ex¬ 
erted unconsciously in the domestic affairs of many other countries. This 
is a tremendous responsibility, and requires constant vigilance that economic 
policies adopted in this country do not spell disaster for fellow nations. 
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STEPS TOWARD WORLD ORGANIZATION 

From Pearl Harbor to Moscow. —On Jan. 1,1942, within a month of the 
Pearl Harbor disaster, the twenty-six nations at war with the Axis powers 
made the Declaration of the United Nations. These countries, later joined 
by twenty-one others, pledged their full resources in the war effort and 
promised not to make a separate peace with the enemy. Although this 
declaration did not mention world organization, it was the first general 
expression of unity among the allied nations, and it employed for the 
first time the name “United Nations.” 1 

During 1942 and 1943 there was widespread discussion in the United 
States of the necessity for a world organization to keep the peace. In 
September of 1943 the Fulbright Resolution, a modest but very important 
expression of opinion, was adopted by the House of Representatives. This 
resolution declared for world machinery capable of maintaining a just and 
lasting peace, and favoring participation by the United States in such an 
organization. 

On Nov. 1, 1943, at the close of the Moscow Conference of foreign min¬ 
isters, the first international declaration regarding world organization was 
made. Representatives of United States, Soviet Union, Great Britain, and 
China agreed upon the “ necessity of establishing at the earliest practicable 
date a general international organization . . . for the maintenance of inter¬ 
national peace and security.” A few days later these words were written 
into the Connally Resolution, which was adopted in the United States 
Senate. The Senate also emphasized that a treaty to join an international 
organization required a two-thirds vote in the Senate. 

Dumbarton Oaks. —In August of 1944 the representatives of the Big 
Four gathered in Washington, D.C., at the historic Dumbarton Oaks 
estate in order to draft proposals for the general international organization 
mentioned in the Moscow Declaration. For 7 weeks the conference labored 
to produce a draft that would compromise the divergent views of the Amer¬ 
ican, British, Russian, and Chinese delegates who took part. The pro¬ 
posals of the conference were presented to the public in the form of a draft 
charter on Oct. 7, 1944. One of the first reactions was that the new body 
would be the League of Nations under another name. In the months of 
discussion and debate that followed, the similarity of the proposed charter 
and the League was shown to be mainly superficial. The principal organs 
of the two were named alike, but their functions, jurisdictions, and powers 
were quite different. The League Assembly and Council had overlapping 

1 The documents described in this section may be found in a number of compilations 
including United States Department of State, Toward (he Peace Documents , Publi¬ 
cation 2298 (Washington: Government Printing Office, 1945), and The United States 
and the Peace (Washington: United States News, 1945), part I. 
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jurisdictions; the Dumbarton Oaks Assembly and Security Council had 
rather precisely defined functions, with the latter bearing responsibility for 
keeping the peace. The League had no military force with which to carry 
out its decisions; the United Nations was to have contingents of national 
land, sea, and air forces at its command. 

The Dumbarton Oaks charter was incomplete. The great powers were 
unable to agree upon the crucial question of voting procedure in the 
Security Council, they had insufficient time to deal with colonial matters, 
and they chose to leave international judicial problems mainly for later 
consideration by jurists. The charter was also incomplete in that it did not 
contain the suggestions of the smaller nations, which had no representation 
at Dumbarton Oaks. As was demonstrated at San Francisco, the smaller 
nations had much to contribute; there they presented their views forcefully 
and were able to secure the adoption of many proposals. 

The Big Three—Roosevelt, Churchill, and Stalin—meeting at Yalta in 
the Crimea in February, 1945, finally managed to reach a compromise on 
Security Council voting. In the Security Council, composed of eleven 
members, each nation should have one vote, and seven affirmative votes 
would be necessary to carry a proposition. In all except procedural mat¬ 
ters, how’ever, the affirmative votes must include those of all the per¬ 
manent members of the Council—United States, Soviet Union, Great 
Britain, China, France. This gives the Big Five the much-controverted 
“veto power” over any use of economic or military force. 1 Although 
widely criticized by smaller nations, the Yalta voting formula was approved 
at San Francisco because it proved to be the only compromise all the great 
powers would accept. It was also at Yalta that the powers agreed to hold 
a conference on international organization at San Francisco beginning 
Apr. 25, 1945. 

Public discussion of the Dumbarton Oaks proposals, already widespread, 
now took the form of a major educational campaign. The State Depart¬ 
ment alone distributed nearly 2 million copies of the draft charter, and 
many more were printed by private agencies. From public-opinion polls 
and other indexes, it was obvious that a very high level of public interest 
had been aroused. 

San Francisco Conference.—Invitations to the San Francisco Confer¬ 
ence were extended by the four sponsoring governments—United States, 
Soviet Union, Great Britain, and China—to forty-two other nations deemed 
to have participated in the war against the Axis powers. In the opening 

1 Because parties to a controversy cannot vote on questions of peaceful settlement, 
the direct veto is not likely to be employed at that stage. Instead the “hidden veto” 
may be used by a great power that is not a party to the controversy. For example, if 
the Security Council sought to refer a dispute between Soviet Union and Turkey to 
the International Court of Justice. France could veto the action. 
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days of the conference, the USSR won the separate admission of White 
Russia and the Ukraine. Argentina was admitted with United States sup¬ 
port and over Soviet opposition. Denmark was brought in near the end of 
the conference. The charter was signed by representatives of fifty nations 
in the closing ceremonies. 

Two events, the death of Franklin D. Roosevelt on Apr. 12 and the end 
of the war in Europe on May 8, gave occasion for the conference delegates 
to assess the cost of war and to rededicate themselves to the task of organiz¬ 
ing the peace. The delegation of the United States was appointed by 
President Roosevelt and consisted of then Secretary of State Edward R. 
Stettinius, Jr., Senator Tom Connally, Senator Arthur H. Vandenberg, 
Representative Sol Bloom, Representative Charles A. Eaton, then Com¬ 
mander Harold E. Stassen, and Dean Virginia C. Gildersleeve. Three of 
the seven were Republicans; four were members of the Congress. The 
American delegation had the benefit of advice from the representatives of 
forty-two national organizations that were invited to send “consultants” to 
San Francisco 1 and many others who attended without invitations. 

The early part of the conference featured plenary sessions and was high¬ 
lighted by prime ministers and foreign secretaries. The inviting powers 
caucused repeatedly and managed to agree on most points of importance. 
After V-E Day the conference settled down to commission and committee 
study and action on the host of amendments proposed by the participating 
nations. The organization of the conference by commissions and commit¬ 
tees was as follows: 


Commissions 


General Provisions 

i. 


2. 

General Assembly 

1 . 


2. 


3. 


4. 

Security Council 

1 . 


2. 


3. 


4. 

Judicial Organization 

1 . 


2. 


Committees 

Preamble, Purposes, Principles 
Membership and General 
Structure and Procedures 
Political and Security Functions 
Economic and Social Cooperation 
Trusteeship System 
Structure and Procedures 
Peaceful Settlement 
Enforcement Arrangements 
Regional Arrangements 
International Court of Justice 
Legal Problems 


1 A list of organizations and consultants appointed by them is included in United 
States Department of State, Charter of the United Nations Report to the President on the 
Results of the San Francisco Conference . . . , Publication 2349 (Washington: Govern¬ 
ment Printing Office, 1945), pp. 262-266. 
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All amendments to the draft charter were required to be proposed by May 
10, after which a catalogue of amendments was prepared. 1 Committee 
action was taken first, after which matters were reported to the appropriate 
commission for consideration. 

The final phase of the conference was occupied with the reports of the 
commissions to the conference in plenary session, and with the signing and 
other closing ceremonies. The final plenary session was held on June 26, 
1945, and the deliberations of the conference were closed with an address 
by President Truman. 2 The work of the conference ultimately will be 
judged by the success or failure of the permanent United Nations that it 
launched. By adjournment time it was obvious that the charter, while 
imperfect, could represent an important step toward a practical collective- 
security system. The participating nations had learned much about the 
give and take necessary in working together around the conference table. 
The wartime unity of the United Nations had been projected into the 
peacetime period. The peoples of the world had reason to hope for an 
eventual “more perfect union.” 

THE UNITED NATIONS 

The Charter. —The Charter opens with an inspiring preamble which 
begins: “We, the peoples of the United Nations. . . .” Unique among 
treaties in emphasis on popular sovereignty, these words do not alter the 
fact that the preamble is a statement of aspirations and may not make 
enforceable guarantees. Advocates before the conference for a bill of 
human rights were appeased in part through inclusion in the preamble of a 
list of high purposes. The Dumbarton Oaks draft contained no preamble, 
but sentiment at San Francisco was strong for an idealistic declaration. As 
finally adopted, the preamble was largely the work of Prime Minister 
Jan C. Smuts of the Union of South Africa. 

The body of the Charter opens with a statement of purposes. The 
United Nations is formed to maintain international peace and security, jus¬ 
tice and cooperation. Among the principles enumerated are the equality of 
member nations, peaceful settlement of disputes, and support for United 
Nations actions. Membership includes the fifty nations represented at San 
Francisco, plus other “peace-loving” states admitted by the Assembly on 
recommendation of the Security Council. While there is no provision for 
withdrawal, the Assembly may suspend or expel if the Security Council 
recommends it. 

1 United Nations Conference on International Organization, General Guide to Amend¬ 
ments, Comments and Proposals Concerning the Dumbarton Oaks Proposals for a General 
International Organization, Doc. 288 (English), G/38 (May 14, 1945). 

* The text of plenary proceedings is available in United States Department of State, 
The United States and the Peace , part IT. 
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The Charter creates six “principal” organs of the United Nations— 
General Assembly, Security Council, Economic and Social Council, Trustee¬ 
ship Council, International Court of Justice, and Secretariat. Each of the 
first five will be described in subsequent sections. The secretariat consists 
of the secretary general and staff. The secretary general, chief administra¬ 
tive officer of the United Nations, is selected by the General Assembly on 
recommendation of the Security Council. This high office was first filled in 
January, 1946, with the election of Trygve Lie of Norway. 

Under the heading of “miscellaneous provisions” the Charter requires 
member nations to file all treaties into which they enter with the secretariat 
for publication by it. The Charter is made supreme over all other inter¬ 
national obligation entered into by member nations. The UN and its 
officials and delegates are given the privileges and immunities in each 
member nation necessary to exercise their functions. 

Provision for amendment and ratification is made in final chapters of 
the Charter. Amendments require a two-thirds vote in General Assembly 
and ratification by their own constitutional processes of two-thirds of the 
member nations including all of the Big Five. A conference to review the 
charter, similar to a constitutional convention, may be convened by a two- 
thirds vote of the Assembly and seven affirmative votes in the Security 
Council; ratification of any amendments proposed is accomplished through 
the same two-thirds vote of member nations but must include all of the 
Big Five. 

The San Francisco Charter was to be put into effect, when ratified 
according to their own constitutional processes, by the United States, Soviet 
Union, Great Britain, France, and China, and a majority of the other sig¬ 
natory states. Ratifications were deposited with the United States. The 
United States ratified through Senate action in early August, 1945, by a 
vote of 89 to 2, and the American ratification was the first deposited. 
Other nations filed during August, September, and October. The Charter 
came into force on Oct. 24, 1945, on receipt of the ratification of the Union 
of Soviet Socialist Republics, the twenty-ninth nation to ratify and the fifth 
and last of the great powers. By the time the first Assembly session opened 
in London in early 1946, every one of the fifty signatory states plus Poland 
had ratified. 1 

1 In addition to ratification of the Charter, Congress also provided for United States 
membership by enacting the United Nations Participation Act, 59 Stat. 619, which 
became law on Dec. 20, 1945. It provides for appointment of a chief delegate by the 
President, with Senate approval. This representative has the status of an ambassador 
and is United States representative on the Security Council. Other representatives 
were authorized. The President was empowered to provide for United States partici¬ 
pation in economic and communications sanctions. He was also given power to nego¬ 
tiate with the Security Council, subject to approval of Congress by act or joint resolu¬ 
tion, concerning the military forces and facilities that the United States will furnish. 
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The General Assembly. —The General Assembly consists of delegates 
from all the member nations, and each nation casts one vote. The func¬ 
tions of the Assembly are to deliberate, to administer, to elect, to approve 
budgets, to initiate amendments. Senator Vandenberg called it a “town 
meeting of the world.” It has general authority to discuss any matter 
within the scope of the Charter and may make recommendations except on 
disputes being considered by the Security Council. The latter limitation 
was deemed necessary to prevent the confusion of jurisdiction that existed 
in the League. The General Assembly oversees the work of all organs of 
the United Nations and is assigned special responsibilities over the Eco¬ 
nomic and Social Council and the Trusteeship Council. The Assembly’s 
power to elect is considerable, extending to the nonpermanent seats on the 
Security Council, the judgeships on the International Court of Justice, the 
Economic and Social Council, and part of the Trusteeship Council. Funds 
for the UN are secured by the General Assembly, which is given power to 
apportion expenses among member nations. 

The voting procedure in the General Assembly is relatively simple. 
Each nation has one vote. Decisions on important questions like elections, 
suspension, expulsion, budgets, and trusteeship must be made by two- 
thirds vote. Decisions on less important matters are made by an ordinary 
majority. 

Meeting in London in January, 1946, the first Assembly made a credit¬ 
able record. It proceeded to fill the offices of the various UN agencies. 
The voting on important issues and elections disclosed a tendency of nations 
to group into blocs such as the United States and the Latin American 
nations, and the Soviet Union and the eastern European countries. Despite 
this, the smaller nations were gratified to see that the great powers did not 
present a united front on every issue. 

The hopes that had been placed in the Security Council having been 
frustrated in part by Russian use of the veto, world opinion has centered 
new hopes on the General Assembly. Step by step, Assembly deliberations 
have contributed to an emerging conscience of the world. One of the most 
hopeful agencies created since the UN got under way is the Interim Com¬ 
mittee of the General Assembly, popularly known as the “ Little Assembly.” 
Created in 1947, it was assigned the task of doing spadework between 
General Assembly sessions. All member nations are entitled to represen¬ 
tation on the Little Assembly, but it was boycotted from the start by the 
Soviet bloc. It has studied the veto power carefully, and has recommended 
its abolition in regard to membership applications and peaceful settlement 
but its retention on matters of enforcement action. The interim group also 
voted in favor of calling a general conference to revise the UN Charter. 

Obviously the General Assembly is not a full-blown “ parliament of man¬ 
kind.” Its powers are modest indeed, and they include nothing like the 
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lawmaking authority of a national parliament or congress. Among the 
many barriers to prompt development of the Assembly along the line of a 
statute lawmaker are (1) great power, especially Russian, concern over 
retention of position and sovereignty, and (2) the unrepresentative compo¬ 
sition of the Assembly which gives the same voting power to a nation of 
2 million people as it gives to another with 200 million. Great changes in 
attitudes will be required before the first obstacle can be surmounted, while 
drastic reform of the basis of representation will be necessary to solve the 
second difficulty. When the nations and their peoples are ready for a more 
perfect union, then the General Assembly probably will be the key instru¬ 
ment through which they will work. 

Security Council. —For the present and near future, the Security Council 
is the major agency on which must rest the hopes of the world for an en¬ 
forced peace. The Council is composed of eleven member nations, of which 
five—United States, Soviet Union, Great Britain, China, and France—hold 
permanent seats and six are elected to nonpermanent seats for 2-year terms 
by the General Assembly. The Charter mentions as standards in election 
to nonpermanent seats the ability to contribute to maintenance of peace 
and security and equitable geographic representation. 

Assigned the primary responsibility for keeping peace and security, the 
Council is given powers to settle disputes ranging from negotiation, con¬ 
ciliation, arbitration, and judicial decision to interruption of communica¬ 
tions, severance of diplomatic relations, economic sanctions, and military 
action. All members of the UN are required to pledge in advance units of 
their armed forces available for use by the Security Council. Under the 
Yalta voting formula, a decision to use force requires the concurrence of all 
permanent members of the Security Council. The Charter also requires 
seven affirmative votes out of the eleven. A provision added to the Charter 
at San Francisco on the insistence of the smaller powers makes it possible 
for a UN member nation without a seat on the Security Council to partici¬ 
pate in decisions regarding the use of that member’s armed forces. The 
great-power veto makes extremely unlikely the use of force against one of 
the Big Five. 

Plans for the employment of armed force are supposed to be made by a 
military staff committee under the Security Council. The committee is 
composed of chiefs of staff of the five great powers. Representatives of 
other UN member nations may be invited to participate in the work of the 
committee. The committee has been so deadlocked from the beginning 
that no progress has been made. 

The Security Council is also given power to oversee regional security 
arrangements, which are permitted providing they are consistent with the 
UN Charter. Enforcement action under a regional pact may not be under¬ 
taken without the approval of the Security Council. For example, if the 
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American nations desired to curb an aggressor under the terms of the Treaty 
of Rio de Janeiro and the Treaty of Rio, they would have to obtain the 
consent of the Security Council. The Latin-Ameriean nations fought long 
and hard at San Francisco for recognition of regional security arrange¬ 
ments, but succeeded in obtaining provision only for a system subordinate 
to the general security scheme. Another article exempts from this limita¬ 
tion, however, regional pacts made during the Second World War and 
directed against revival of aggression by an enemy state. This exemption 
retains the validity of the Franco-Soviet mutual assistance pact. 

Much of the criticism of the UN stems from the predominant position 
assigned to the major nations in the Security Council. Although some 
provisions, such as the veto power, are indefensible on their merits and 
acceptable only as an alternative to no security organization at all, there is 
much to be said for putting the major responsibility for peace keeping on 
the shoulders of the strong. In industrial potential, fighting power, and 
population the Big Five are so great that the major task of fighting a world 
war inevitably will fall to them. Small nations have their uses and can 
make distinctive contributions to the UN in social, economic, and humani¬ 
tarian lines; but the responsibility of policing the world against aggression 
must be assigned primarily to the great powers. 

For the United States one of the most crucial decisions respecting UN 
membership was the pledging in advance of contingents of armed forces for 
use in the service of the United Nations. A portion of the opposition was 
deflated by the decision at Yalta on voting; for under the scheme the 
United States could veto any use of military force proposed. Objection 
still remained to the use of military forces of the United States without a 
formal declaration of war. This objection was met to the satisfaction of 
many, but not all, through a review of American history. In 1945 a former 
assistant secretary of state reported at least one hundred instances in which 
the President, without a declaration of war, used the armed forces of the 
United States against other countries. 1 The plain fact is that, with the 
weapons of modem war, no nation can afford to wait until it is attacked or 
until it has time to debate and pass a declaration of war. Modern wars 
come with alarming suddenness. Therefore the Security Council is a con¬ 
tinuous body, constantly on the job and alert to every potential threat to 
the peace. As a corollary, the armed forces of member nations were to be 
held in readiness for use by the UN. 

Framed before the world-shaking initial use of the atomic bomb, the 
Charter did not take into consideration the new conditions created by the 

1 James Grafton Rogers, World Policing and the Constitution an Inquiry into the 
Power8 of the President and Congress , Nine Wars and a Hundred Military Operations , 1789- 
1945 (Boston: World Peace Foundation, 1945) See p. 402 for a discussion of the 
constitutional issue. 
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event. Some critics declared that the UN was rendered obsolete before it 
was put into effect. Proponents stressed that world organization was even 
more necessary than before. Early in 1946 the General Assembly created 
a new UN body, the Atomic Energy Commission. It is composed of the 
eleven member nations of the Security Council plus Canada. This devel¬ 
opment is watched with greatest interest, for a UN monopoly over the use 
of atomic energy for military purposes would be the strongest sanction ever 
devised. 

East-West differences over the control of atomic weapons led to dead¬ 
lock in that important field. All except the Soviet bloc agreed to a power¬ 
ful international agency with a monopoly over source materials and danger¬ 
ous operations, licensing power over other atomic activities, and authority 
to inspect in all nations to prevent secret projects. The atomic armament 
race continued unabated. 

Looking back over the first half-decade of the Security Council, one 
must exert himself to find achievements to balance the disappointments. 
The basic cause of the meager record in security matters has been the deep 
East-West split. The extent of this cleavage was not anticipated by the 
founding fathers at San Francisco, who counted on continuance of the kind 
of cooperation that characterized joint efforts in wartime. Obviously the 
UN, based on a one-world principle, cannot fulfill the expectations of its 
founders so long as the nations of the world are grouped into two hostile 
armed camps. 

Despite the “iron curtain” and the suspicions entertained by those on 
both sides of it, substantial progress has been made in peaceful settlement 
of international disputes. Nearly all the major postwar problems among 
nations have been brought before the UN. Although handicapped by the 
frequent use of the veto power by Russia, the Security Council has been 
able to act effectively in most cases. The greatest achievements are the 
settlements in Palestine and Indonesia, where fighting wars were stopped 
through UN mediation and intervention. Armed only with the moral 
power of the world organization, UN representatives negotiated truces and 
peaceful settlements. Overcoming the handicap of the veto, the Security 
Council provided facilities for the airing of all sides, for investigation, and 
for mediation. Each settlement has contributed to the formulation of 
patterns of good conduct. 

Economic and Social Council. —To get at some of the basic causes of war 
through improved standards of living, social and economic progress, the 
United Nations created the Economic and Social Council and its cooperat¬ 
ing agencies. The council is composed of eighteen members, elected by the 
Assembly for 3-year terms. 

While the field of operation of the Economic and Social Council is broad, 
its actual coercive powers are meager. It can study, report, recommend, 
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prepare agreements, and call conferences. Although the Charter does not 
provide specifically for their subordination to the council, several United 
Nations agencies are supervised by the council. 

The oldest of these is the International Labor Organization (ILO), the 
only major agency of the League of Nations to which the United States 
belonged. According to Herman Finer, the principal problems that have 
concerned the ILO are labor standards, migration of workers, full employ¬ 
ment, public works, workers’ health, and welfare of colonial peoples. 1 The 
ILO functions through its conference, which meets at least once a year and 
is composed of delegates representing government, labor, and employers of 
each member country. An exeexitive body, called the “ governing body,” 
manages the affairs of the ILO between conferences. The secretariat, 
headed by the director, is termed the International Labor Office. After 
the outbreak of war in Europe, the ILO transferred its headquarters from 
Geneva, Switzerland, to Montreal, Canada. In the past the ILO has 
operated mainly through the framing of international conventions regard¬ 
ing the conditions of labor. 

The Food and Agriculture Organization (FAO) was launched in interim 
form at the close of the conference held at Hot Springs, Va., in May and 
June, 1943. It has been called the “first permanent United Nations 
agency.” The FAO hopes to stimulate increased food production and im¬ 
proved nutrition. Its methods are mainly research and informational— 
the collection of statistics, the exchange of expert personnel, the dissemina¬ 
tion of information. 

The International Monetary Fund was one of two agencies established 
under the Bretton Woods agreements of July, 1944. Its purpose is to 
encourage world trade and prosperity through stabilizing the value of cur¬ 
rencies of participating nations. 

The International Bank for Reconstruction and Development is the 
second of the Bretton Woods agencies. Carrying on from where UNRltA 
left off, it tries to guarantee or make direct loans to countries in need 
of capital for rebuilding after the devastation of war or for developing new 
productive facilities. 

The United Nations Educational, Scientific, and Cultural Organization 
(UNESCO) was bom in London in November, 1945. UNESCO is de¬ 
signed to be the agency through which member nations are encouraged to 
exchange information and ideas through all the diverse mediums of com¬ 
munication. 

The International Civil Aviation Organization (ICAO) developed from 
the Chicago conference of November-December, 1944. Although it was 
established as an interim organization limited to 3 years, subsequent agree- 

1 Herman Finer, The United Nations Economic and Social Council (Boston: World 
Peace Foundation, 1946), pp. 26-33. 
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ments are expected to make the body permanent. Its powers are largely 
technical and advisory, but ICAO may later become a highly important 
regulatory body for world civil aeronautics. 

Trusteeship Council.—The San Francisco Conference had to start from 
scratch in preparing sections of the Charter on dependent areas. The Dum¬ 
barton Oaks conference had not touched this important field, and the great 
powers had been unable to meet together before the San Francisco conven¬ 
ing date. The Charter, in three chapters on trusteeship, establishes general 
policy to govern all dependent areas, sets forth the rules governing terri¬ 
tories placed under United Nations “ trust,” and establishes the Trusteeship 
Council to supervise the system. 

In the Atlantic Charter, signed by President Roosevelt and Prime Min¬ 
ister Churchill at sea in August, 1941, Great Britain and the United States 
declared that they sought no territorial aggrandizement. At San Fran¬ 
cisco many compromises were necessary. First, the American State 
Department view had to be reconciled with that of the Army and Navy. 
Then, the United States and British drafts had to be brought into agree¬ 
ment. Finally, there ensued a spectacular fight over whether the goal of 
colonial peoples should be self-government or independence. 

As finally adopted, the general provisions regarding trusteeship ad¬ 
monish nations with dependent areas to ensure their political, economic, 
social, and educational advancement, to develop self-government, to report 
on progress in their colonies to the UN, and to adopt an attitude of good¬ 
neighborliness. 

The international trusteeship system had no specific territories assigned 
to it by the Charter. Trust territories were to come later from the following 
sources: (1) old League mandates, (2) conquered Axis colonies, and (3) 
other colonies voluntarily placed under the trusteeship plan. All the man¬ 
dates except Southwest Africa, which may be annexed by the Union of 
South Africa, promptly were transferred to the trusteeship system by action 
of the mandatory powers. The United States accepted trusteeship over 
the former Japanese mandates of the Pacific—the Marshalls, the Carolines, 
and the Marianas. Former Italian colonies in North Africa were later 
placed under direct UN administration while Italy was given a trusteeship 
over Italian Somaliland. No important colonial power has yet indicated 
willingness to place its colonies under trust. 

The Trusteeship Council was made a principal organ of the UN. It 
consists of member nations administering trust territories, other members 
of the Big Five, and enough other nations to make an equal number of 
state-administering and not-administering trust territories. The council 
has modest powers of accepting petitions, considering reports, and visiting 
trust areas. It supervises all ordinary trust territories. Trust areas of 
strategic importance are supervised by the Security Council and, as the 
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United States Army and Navy demanded, the trust power has a free hand 
to maintain bases. Although the new system does not contain striking new 
departures, it does obligate all nations with colonies to treat them decently 
and to report on their stewardship to the UN. 

International Court of Justice.—In early April, 1945, just on the eve of 
the San Francisco Conference, a committee of jurists representing many 
naionst met in Washington to consider the form and organization of the 
judicial organ of the United Nations. Like the question of dependent 
areas, judicial matters were little considered at Dumbarton Oaks. The 
work of the committee of jurists was put before the conference at San 
Francisco. The principal controversy over judicial organization at the 
conference was over the continuation of the old Permanent Court of Inter¬ 
national Justice. The statute of the League court was reasonably satis¬ 
factory, and forty-five nations had accepted the principle of compulsory 
jurisdiction over disputes arising from treaties. On the other hand, several 
nations that were not members of the United Nations adhered to the World 
Court. It finally proved advisable to adopt a new statute creating a new 
International Court of Justice. Charter provisions regarding the court 
are very brief; the statute of the court is annexed to the Charter. 

The court consists of fifteen judges, no two of whom may be nationals of 
the same state. The term of office is 9 years. Judges are elected by the 
General Assembly and the Security Council, each proceeding independently 
to elect from a list of nominees proposed by national groups. Membership 
in the court is automatic for all members of the UN. The statute made 
the new court successor to existing treaty provisions which named the 
old court as arbiter in disputes. 

In view of the great tension of the era, it is not surprising that the 
International Court of Justice has heard few cases. Most of the serious 
disputes between nations have been of a “political” nature and have not 
been submitted to adjudication. In the first 3 years the court decided one 
case and rendered several advisory opinions. 


THE UNITED STATES IN ONE WORLD 

Can UN Keep the Peace?—Only a fool or a seer will attempt a final 
answer to this all-important question. A start has been made toward 
building a collective security system. The machinery appears reasonably 
well suited to the task. Although sharp disagreements marked the initial 
sessions of both General Assembly and Security Council, some consola¬ 
tion may be derived from the thought that differences were openly dis¬ 
cussed and the world knew how they were resolved. 

Only a part of the job of building lasting peace can be done through 
formal organization. Beyond that is required mutual understanding by 
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peoples. International understanding demands a high degree of tolerance 
for the institutions, culture, and practices of other nations. Actual contact 
with the people of another country helps greatly an individual's ability to 
appreciate its virtues and shortcomings. Since travel abroad is not pos¬ 
sible for the great masses of people, it is necessary to rely upon the indirect 
modes of contact through literature, music, history, and the great channels 
of communication like the radio, motion picture, and printed page. Lack¬ 
ing some firm knowledge of other countries, an individual often draws 
a ridiculous conclusion based upon distorted press reports of a single episode. 
A motion picture depicting nationals of a country as bandits may lead to 
formation of attitudes that lead to future distrust. 

Fundamental to the understanding that is prerequisite to durable peace 
is tolerance. The bigot who regards every foreigner with suspicion makes 
a contribution to unrest. Concerned over the new might of Russia, many 
an American has allowed his own lack of information about that country to 
work him up into a frenzy of fear. 

The peace is not likely to be kept if nations adopt policies that under¬ 
mine the economic life of others. A high-tariff policy by the United States 
can catapult the whole world into depression. From economic suffering 
may come the dread diseases of militarism and absolutism. 

Freely predicting the Third World War, the prophets of doom see in 
every disagreement in the UN its imminent failure. The war so recently 
ended was so devastating that no would-be aggressor is likely to be able to 
fight a large-scale war within 5 or 10 years. Perhaps the last best hope of 
the world is that this interval may provide sufficient time in which to per¬ 
fect the UN and to achieve a high level of international understanding. 

Toward World Government.—Strong criticism of the UN is voiced by 
two principal schools of thought in the United States. Some people, de¬ 
spite the great changes in the world that render their position less and less 
tenable, persist in isolationist leanings. A considerable number of people, 
without much knowledge of other countries and lacking clearly formulated 
views on these matters, are thrown into the isolationist-imperialist camp 
by their despair over the bad news of international rivalries that so often 
comes from UN sessions. 

On the other extreme, sometimes equally lacking in faith in the UN, are 
the advocates of world federation or world government. The disagreement 
of this group with supporters of the UN is mainly over tactics, not policy. 
Many UN backers hope ultimately for its development into a stronger 
union, but they stress the necessity of taking one step at a time, as was done 
in early American history in the transition from Continental Congress to 
Articles of Confederation, to Constitution. The world federalist, however, 
argues that the way to start is to form a federation of those nations willing 
or fit to join, and to allow other nations to enter after they are converted. 
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As a practical matter, this approach would leave Russia and her neighbors 
out of the international union. It might lead to a situation in which the 
world was divided into two armed camps, with war between them a fairly 
certain prospect for the future. 

After the destruction of Hiroshima and Nagasaki by atomic bombs, the 
world-government school received much vigorous support from many scien¬ 
tists who had worked on atomic energy or who were in a position to know 
its destructive force. It is easy to understand the reaction of those who 
helped create this modern Frankenstein; having intimate knowledge of its 
power, they became Paul Reveres riding to warn of impending danger. 
The testimony of leading scientists is nearly unanimous that no effective 
defense is yet conceivable against the atomic bomb, and that other nations 
may be able to perfect the bomb in a few years. Six weeks after the San 
Francisco Conference adjourned, and one week after the United States Sen¬ 
ate voted ratification of the UN Charter, the cloud of smoke above Hiro¬ 
shima on Aug. 5, 1945, signaled the birth of a new era of insecurity. The 
end of the Second World War came 9 days later, but the peace was an un¬ 
easy one. 

To most Americans the mirage of world government is nearly as remote 
a possibility as the old illusion of isolation. It is visionary to suppose that 
all nations will now relinquish their sovereignty in order that the new world 
state may be born. A federation of democracies, which is nearer the realm 
of possibility, certainly would provoke the nations left out of the union to 
challenge its peace and prosperity. Since the peace is indivisible, only a 
universal organization can be counted on to keep down aggression. Those 
who advocate world federation or government must realize that a perfec¬ 
tionist attitude may undermine confidence in the UN to such an extent that 
the steppingstone to world order may be destroyed. Perhaps the San 
Francisco Charter is to the United Nations what the Articles of Confedera¬ 
tion was to the United States, a device to preserve unity of diverse states 
until the necessity for more perfect union was clear to all. 
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Chapter 26 

TERRITORIES, THE DISTRICT OF COLUMBIA, 

AND OCCUPIED AREAS 

An ambition to win the mastery of the Pacific and control its rich com¬ 
merce runs persistently through the entire history of the United States. It was 
a powerful motivating force in every acquisition of territory on the Pacific from 
Oregon and California to Hawaii and the Philippines. 

Foster H. Dulles, America in the Pacific, a Century of Expansion. l 

In 1790 the territory of the United States consisted of a comparatively 
small strip of land commencing with Maine on the north, ending with 
Georgia on the south, and extending beyond the Appalachians to poorly 
defined limits. By 1850 the southern boundary had been extended to 
Florida Keys, the northwest to the 49th parallel, the west to the Pacific 
Ocean, and the southwest to the Rio Grande. The next three-quarters 
of a century witnessed the building of an overseas empire. From a land 
area of 888,811 square miles in 1790 the United States had more than 
quadrupled its domain by 1940 to include a total of 3,735,209 square 
miles. It is a portentous fact, perhaps ominous so far as other nations 
are concerned, that during the same period no other nation successfully 
extended and maintained its sovereignty over an area of equal size. More 
recently, the fortunes of the Second World War left a legacy of additional 
territory and responsibility. 

Methods Used to Acquire Territory. —Looking over the American terri¬ 
tories and possessions, five methods of acquisition can be observed. A 
minor proportion was acquired by discovery and occupation. Another 
negligible proportion has been obtained by lease. A somewhat larger 
proportion was obtained by voluntary cession and annexation. A consid¬ 
erably larger amount was acquired by conquest or directly in consequence 
thereof. The largest proportion was acquired by purchase. How particu¬ 
lar territories were acquired, together with other pertinent information, is 
shown on the chart given on pages 582-583. 

Types of Territories. —When territory is acquired, sovereignty changes, 
with the result that the new sovereign must provide some method whereby 
its will is recognized and executed. Sometimes a territory is left “ un¬ 
organized,” again it is “ organized.” In the latter event a local legislature 
is created with considerable authority over matters of local concern. 

1 (Boston: Houghton, 1932), p. 1. 
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The American Empire. 
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A distinction is also made between an “unincorporated” and an ^in¬ 
corporated” territory. If Congress expressly declares that a territory is 
incorporated into the United States, or by a long series of acts clearly 
implies this intention, the territory becomes known as an “ incorporated 
territory.” Otherwise, it is known simply as an “ unincorporated ter¬ 
ritory.” This distinction is of considerable practical importance. 

Distinctions between Incorporated and Unincorporated Territories.— 
Over the years the following distinctions have emerged between a territory 
that is incorporated and one that is not. First, an incorporated territory 
is considered to be a part of the “United States” whereas others merely 
belong to the United States as a piece of property. 1 

To illustrate, this means that wherever the geographical domain of the 
United States is referred to in the Constitution or statutes, incorporated 
territories are included, but not others. Thus, when the Fourteenth 
Amendment says that “ All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside,” this makes persons born within in¬ 
corporated territories citizens by birth, but not those born within unincor¬ 
porated territories. 2 Or again, when the Constitution 3 says that all indirect 
taxes must be “uniform throughout the United States ,” this means that such 
taxes must be levied at the same rate within incorporated territories as 
within the forty-eight states; but federal taxes would not need to be uni¬ 
form within unincorporated territories. 4 

A second distinction is that all the guarantees of personal liberties con¬ 
tained in the Constitution—both “fundamental” and “formal”—follow 
the flag into incorporated territories, 5 but only guarantees of “fundamen¬ 
tal” rights follow the flag into those that are unincorporated. While no 
complete list of fundamental and formal rights has ever been made, the 
former would include the right to life, liberty, and property, 6 while the latter 
refers only to procedural rights such as trial by jury, indictment by grand 
jury, and the right that poor defendants have of obtaining counsel at 
government expense. Thus, the people of Hawaii and Alaska enjoy the 
same personal rights as persons within the forty-eight states, but those in 
an unincorporated territory like Puerto Rico cannot claim trial by jury, 
indictment by grand jury, etc., as rights guaranteed by the Constitution. 

A third distinction is that incorporated territories are understood to be 

1 De Lima v. Bidwell, 182 U.S. 1 (1901); Downes v. Bidwell, 182 U.S. 244 (1901); 
Dorr v. United States, 195 U.S. 138 (1904). 

2 See p. 176. 

3 Article I, Section 8. 

4 See p. 369. 

6 Hawaii v. Mankichi, 190 U.S. 197 (1903); Rassmussen v . United States, 197 U.S. 
516 (1905); Balzac v. Puerto Rico, 258 U.S. 298 (1922). 

6 See p. 139. 
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in a stage preparatory to statehood, whereas others are not. Though this 
implication is made, Congress is the sole judge as to when the territory 
should be admitted as a state. 1 

Territorial Governments Subordinate to the National Government.— 

Congress has complete dominion over every aspect of territorial affairs. 
This means that it may legislate not only concerning external affairs of 
the territory but also concerning every subject upon which the legislature 
of one of the forty-eight states might legislate. Thus, Congress possesses 
not only all its delegated powers, but also reserved powers for use within 
territories whenever it thinks necessary. To state it otherwise, the rela¬ 
tionship between the government at Washington and its territories is 
like that within a unitary state rather than a federal state. Though Con¬ 
gress may legislate directly with respect to such local matters as schools, 
roads, garbage collection, sewage disposal, and water supply, it usually 
transfers its responsibility to a territorial government. After doing so, 
the territorial government, like cities within a state, has only such powers 
as are granted to it. Congress may authorize the President to oversee 
administration within the territories or veto colonial legislation; Congress 
itself may amend or abrogate the acts of colonial legislatures; and the 
United States courts may declare void any action of a territorial govern¬ 
ment that is not in harmony with acts of Congress or the Constitution. 

Administrative Supervision of Territories. —For years administrative re¬ 
sponsibility for American territories has been divided among three depart¬ 
ments—War, Navy, and Interior. This is still the case, but to a lesser 
extent than previously. As a consequence of executive orders beginning 
in 1934, the Army has been divested of all except the Panama Canal Zone; 
the Navy of all but Samoa, Guam, several small Pacific islands, 2 and the re¬ 
cently acquired trust territories; while the Division of Territories and Island 
Possessions of the Department of Interior, has been given supervisory 
jurisdiction over the remainder. As a result, those with fairly large native 
populations, such as Alaska, Puerto Rico, and Hawaii, are now under a 
civilian branch. This, many hoped, would lead to greater democracy 
within the territories and more solicitude on the part of the American 
people for the welfare of the natives. 

Beside the departments mentioned, there are others directly or in¬ 
directly interested in territorial problems. In Alaska alone there were 
fifty-two different federal agencies at work in 1939. The Soil Conservation 
Service, Post Office Department, Rural Electrification Administration, 
Census Bureau, Civil Aeronautics Authority, FBI, Immigration and 
Naturalization Service, Housing Agency, Social Security Administration, 
Army, and Navy were only a few of the agencies. For the most part today, 

1 See p. 90. 

* Midway, Wake, Johnston, and Kingman Reef. 
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The diffusion of responsibility for territories and overseas operations was pictured 
this way by the Hoover Commission. The most acute friction was found in the occupied 
areas, for which policy was determined by the Department of State while administration 
was in the hands of the Army. Source : Hoover Commission, Administration of Overseas 
Affairs , p. 14. 
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The Hoover Commission did not make a positive recommendation for reform of 
overseas affairs administration, but instead suggested alternative approaches to be 
studied by Congress. The plan pictured above secured the most favorable comment 
from the Commission, and was urged for adoption by Commissioners Hoover, Pollock, 
and Mead. Source: Hoover Commission, Administration of Overseas Affairs , p. 15. 
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each goes its own way, as in the forty-eight states, without clearing through 
either any central agency in Washington or the governor's office in the 
territories. This has led to considerable criticism, particularly on the part 
of some of the territorial governments. 

The Hoover Commission studied and criticized management of terri¬ 
torial affairs. 1 Its only recommendation, however, was that Congress 
should undertake a comprehensive study of the problem. One alternative 
suggested was to take all territorial and occupational duties from the armed 
forces and assign them to a special secretary who would report directly to 
the Secretary of Defense. Another alternative, and one looked upon by 
the Commission with more favor, was to create a separate Administration 
of Overseas Affairs and give it jurisdiction over all territorial and occupa¬ 
tional activities abroad except State Department diplomatic and consular 
services. Under this plan the Administrator would have the same inde¬ 
pendent status as that of the Economic Cooperation Administrator, but 
he would work closely with both the State and Defense Departments. 

Democratic Trends .—American acquisition and control of territories and 
their peoples has always been seriously criticized at home as well as abroad. 
To many critics it appears contradictory for a democracy to hold and control 
subject people. While American policy has been paternalistic and usually 
humane, it has been slow to encourage self-government and self-determina¬ 
tion. Recent years have witnessed some shift in policy. Independence for 
the Philippines was the most dramatic step, even though it be conceded that 
American motives were not entirely altruistic. More recently, Hawaii and 
Alaska have been encouraged by high official sources to expect statehood; 
the District of Columbia has moved closer to self-rule; Puerto Ricans have 
been permitted to choose their governor; a naval governor has been dis¬ 
placed by a civilian in Guam; and territories generally have been encouraged 
to determine and express themselves on matters of status and government. 
The Hoover Commission urged congressional study of territorial problems 
and indicated preference for civilian administrators. The United Nations 
has given nonself-goveming people everywhere a medium through which 
world opinion can be brought to bear upon their status and problems. 

ALASKA AND HAWAII 

Alaska. —Separated from the state of Washington by a 400-mile corridor 
belonging to Canada, Alaska was the first noncontiguous territory added to 
the American empire. Its vast sprawling territory encompasses 586,400 
square miles—an area more than twice as large as Texas, thirteen times as 
large as Pennsylvania, and three and one-half times as large as California. 

1 Administration of Overseas Affairs (Washington: Government Printing Office, 1949), 

pp. 3-10. 
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Shortly after its purchase from Russia in 1867, Alaska was made an in¬ 
corporated territory, but it remained unorganized until 1884. Since it is 
incorporated, both fundamental and formal rights are protected by the 
Constitution. At the same time, all general laws of Congress apply unless 
they specifically state otherwise. The residents have no vote in presidential 
elections, while their only representative in Congress is a delegate elected 
every 2 years, who has a seat without vote in the House of Representatives. 

The treaty with Russia provided that those inhabitants who wished to 
retain their allegiance to Russia should depart within 3 years. All others, 
except “uncivilized ” native tribes, were collectively naturalized, while 
their children subsequently born within the territory became citizens by 
birth. Members of the “uncivilized” tribes are considered wards of the 
Federal government, although they were collectively naturalized in 1924 
along with tribal Indians in the states. Accordingly, nearly everyone now 
born within the territory is an American citizen. 

Hawaii.—Twenty-four hundred miles south and west from San Francisco 
lie the Hawaiian Islands, “Uncle Sam’s capital of the American Pacific.” 
Though twenty in number, there are eight principal islands. Beginning 
with Hawaii at the southeastern end of the series, these extend 390 miles 
in a northwesterly direction in the following order: Hawaii, Kahoolawe, 
Maui, Lanai, Molokai, Oahu, Kauai, and Niihau. The total area, in¬ 
cluding the small outlying islands, is about twice the combined size of 
Delaware and Rhode Island. “Scenic” Hawaii is the largest; the “Valley 
Island” of Maui, second; “Glorious” Oahu, the site of Honolulu and Pearl 
Harbor, third; while the “Garden Island” of Kauai is fourth. 

Before annexation in 1898, Hawaii was an independent republic with a 
long tradition of monarchical rule. Like Alaska, it is now an incorporated 
territory, becoming so by the Organic Act of 1900. Though citizens, the 
people have no vote in presidential elections, and their only representative 
in Congress is a delegate chosen by the voters every 2 years who has a 
nonvoting seat in the House of Representatives. General laws of Congress 
apply to the territory unless exception is expressly made. Residents enjoy 
the guarantees of both fundamental and formal rights contained in the 
Constitution. 

The act of 1900 collectively naturalized all within the territory who 
previously owned allegiance to the Hawaiian government. Since then, 
those bom within the territory have become American citizens by birth. 
Many aliens in the territory at the time of annexation and many immigrants 
who have since arrived have become naturalized, but due to the fact that 
American laws have barred Chinese, Japanese, Filipinos, and other Orien¬ 
tals from becoming American citizens, about 20 per cent of the total popu¬ 
lation remain aliens. 

In addition to the many aliens, there are a considerable number who 
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possess dual nationality. This arises from the fact that children born there 
are citizens by the rule of jus soli and yet because of the former allegiance 
of their parents they are also considered citizens by another state that 
follows the rule of jus sanguinis. Though the vast majority of the children 
are undoubtedly loyal Americans, their dual citizenship has tended to 
make them suspect. This is especially true of some 50,000 Japanese who 
have never taken steps permitted by Japanese law to expatriate themselves 
and in consequence owe allegiance to both the United States and Japan. 
The situation could and should be remedied by treaty, as it has been with 
a number of other countries, as soon as circumstances permit. 1 

Governments. —Alaska and Hawaii have governments that are similar, 
except that the latter has been given greater autonomy. Both have for 
chief executives governors appointed by the President with the consent of 
the Senate for 4-year terms. Hawaii has been the only American territory 
where the governor is chosen from among local residents, but the custom 
was instituted for Puerto Rico in 1946 for the first time. Except for a secre¬ 
tary who is appointed by the President to assist with administration, other 
executive and administrative officers are appointed by the governors. 

The legislatures of both territories are bicameral and elected by the 
voters. They resemble American state legislatures both in organization 
and by the way they proceed. With a few exceptions, the legislatures have 
authority to deal with all matters of local concern. Their enactments 
must be sent to Washington where Congress may disapprove them, but 
this rarely happens. 

The judicial systems of the two territories are somewhat different. 
In Alaska there are no local territorial courts. Instead, a United States 
district court is divided into four divisions to enforce and interpret both 
federal and territorial laws. Judges are appointed by the President to 
serve for terms of good behavior. Summary cases are handled by United 
States commissioners appointed by the judge of each judicial district. 
The commissioners are at once justice of peace, probate judge, coroner, town 
clerk, recorder, jailer, and guardian of minors and the insane. Their formal 
education may be sketchy and they may know little law. Indeed, it is 
reported that commissioners have been known to issue a divorce decree by 
the simple expedient of tearing up the marriage license and refunding the fee. 2 

In Hawaii there is a dual system of courts: federal and territorial. 
The federal consists of a district court, manned by judges who are ap¬ 
pointed by the President from among citizens and residents of Hawaii for 
terms of 6 years. Territorial courts consist of a supreme court, five circuit 
courts which resemble county courts in the states, and thirty-five district 

1 For further discussion see Joseph Barber, Hawaii: Restless Rampart (Indianapolis: 
Bobbs-Merrill, 1941), pp. 141-142. 

* Merle E. Colby (American Guide Series), A Guide to Alaska , Last American Frontier 
(New York: Macmillan, 1939), p. 54. 
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courts corresponding to those of justices of peace. Territorial courts have 
jurisdiction over all nonfederal cases arising within the territory. Deci¬ 
sions of the territorial supreme court are final but may be reviewed by the 
United States Supreme Court when the matter concerns an act of Congress 
or provisions of the Constitution. Decisions of the federal district court 
in both Alaska and Hawaii may be appealed to the Ninth Circuit Court of 
Appeals with headquarters in San Francisco. 

Local governments exist in both territories. In Alaska there are a few 
incorporated towns and a large number of unincorporated towns and 
villages. There are no counties. Local governments in Hawaii consist 
of five counties, two cities (Honolulu and Hilo), and a number of unin¬ 
corporated towns and villages. 

Campaigns for Statehood. —Agitation for admission to statehood has 
been incessant in Hawaii. It is argued that historically territories have 
been admitted after a period of tutelage; that as American citizens they are 
entitled to equal rights and participation in government; that continued 
territorial status is contrary to the ideal of democracy over which Americans 
have been so effusive; that they are discriminated against by acts of Con¬ 
gress, particularly those appropriating funds for public improvements; 
that they are controlled by a Congress in which they have no vote, by a 
President whom they may not help elect, and by a Constitution that they 
may not help to amend; that they pay the same federal taxes as do citizens 
on the mainland; that their sons are conscripted; and that they are qualified 
by character, education, and experience to assume the full obligations that 
would arise from statehood. 

The long campaign for Hawaiian statehood culminated in a plebiscite 
held in 1940, at which time the electorate voted on the question “Do you 
favor statehood for Hawaii?” Out of a total registration of approximately 
84,000 voters, 45,344 voted for statehood, while 22,240 voted against it—a 
2-to-l victory for the proponents of admission to the Union. Congress has 
held several hearings (the last in 1948) and the subject has been widely 
debated, but citizens on the mainland remain either hostile or indifferent. 
Meanwhile, in 1946, Alaskans voted 3 to 2 for statehood. 

The chief objections of those who voice opinions are that the process of 
Americanization has not gone far enough, especially in Hawaii where there 
are many of oriental ancestry, and that it is unfair to give newly admitted 
territories equality of voting powder in the Senate with existing large states; 
in times past, the Army and Navy have objected because they thought 
statehood would subject their handling of bases and installations to more 
civilian controls. Statehood for both territories has been strongly urged by 
recent Presidents, Secretaries of Interior, Republican and Democratic 
party platforms, and the Annual Conference of State Governors. Bills to 
admit both territories have been pushed vigorously in recent congresses and 
passed the House early in 1950. 
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Principal American 


Territory 

Date 

acquired 

Status 

before 

acquisition 

How 

acquired 

Incorporated 
or unin¬ 
corporated 

District of Columbia 

1790 

Part of 
Maryland 

Donated by 
Maryland 

Incorporated 

Alaska. 

1868 

Possession 
of Russia 

Purchase by 
treaty 

Incorporated 

Hawaii. 

1898 

Independent 

republic 

Mutual 

agreement 

Incorporated 

Puerto Rico. 

1898 

Spanish 

colony 

War and 
treaty 
with Spain 

Unincorpo¬ 

rated 

Guam.. 

1898 

Spanish 

colony 

War and 
treaty 
with Spain 

Unincorpo¬ 

rated 

Panama Canal 

Zone. 

1902 

Territory of 
Panama 

Perpetual 
lease and 
annual 
payment 

Unincorpo¬ 

rated 

Samoan Islands.... 

! 1904 

Independent 

Treaty with 
native 
chiefs 

Unincorpo¬ 

rated 

Virgin Islands. 

1917 

Danish 

colony 

Purchase by 
treaty 

Unincorpo¬ 

rated 

I 

Trust territory of 
the Pacific islands 

1947 

Japanese 

mandates 

Conquest 

Unincorpo¬ 

rated 
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Territories 


Citizenship 
of natives 

Legislature 

Executive 

U.S. Citizens 

U.S. Congress 

3 commissioners ap¬ 
pointed by Presi¬ 
dent for 3-year 
terms 

U.S. Citizens 

Senate elected for 
4-year terms 

House elected for 
2-year terms 

Governor appointed 
by U.S. President 
for 4-ycar terms 

U.S. Citizens 

Senate elected for 
4-year terms 

House elected for 
2-year terms 

Governor appointed 
by U.S. President 
for 4-year terms 

U.S. Citizens by 

Senate elected for 

Governor elected by 

collective natu¬ 
ralization, 1917 

4-year terms 

House elected for 
2-year terms 

voters (since 1946) 

Not U.S. 

Elected advisory 

Civilian Governor 

Citizens 

Council 

appointed by Sec¬ 
retary of Navy 
(Interior after July 1, 
1950) 

Not U.S. 

Citizens 

None 

Governor appointed 
by Secretary of 
Army 

Not U.S. 

Citizens 

None 

Commandant ap¬ 
pointed by Secre¬ 
tary of Navy 

U.S. Citizens 

Unicameral. Com¬ 

Governor appointed 

by collective 

posed of municipal 

by U.S. President 

naturalization, 

council of 7 mem¬ 

for an indefinite 

1927 

bers from islands of 
St. Thomas and 

St. John, and munic¬ 
ipal council of 9 
members from St. 
Croix Island 

term 

Not U.S. 

Citizens 

None 

High Commissioner 
appointed by Sec¬ 
retary of Navy 
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PUERTO RICO AND THE VIRGIN ISLANDS 

Puerto Rico. —Puerto Rico, where Columbus first set foot in the new 
world, lies in almost a direct line southeast from Florida through Cuba, 
then Haiti, and then Santo Domingo. Situated between the Greater and 
Lesser Antilles, the island guards the approaches to Central and northern 
South America—hence its name “ Key to the Caribbean.” The island itself 
is 95 miles long from east to west and 35 miles wide. Its land area, includ¬ 
ing adjacent islands, is 3,435 square miles. 

Acquired from Spain in 1898, Puerto Rico became an organized territory 
by the Foraker Act of 1900. Later, in 1917, on the eve of the entrance of 
America into the First World War, in what looked like a bid for greater 
loyalty, the Jones Act reorganized the government of the Island, giving 
it greater autonomy. The same measure made Puerto Ricans citizens of 
the United States. From this it was contended that the territory had been 
incorporated, but the Supreme Court held otherwise. 1 

The Virgin Islands.—The Virgin Islands lie 40 miles east of Puerto Rico 
and 1,400 miles southeast of New York. They consist of fifty islands and 
cays, only three of which are inhabited or of any considerable size. Nearest 
to Puerto Rico is St. Thomas, 14 miles long and 2 miles wide. Three miles 
to the east lies another island of about the same size called St. John. Forty 
miles southward lies St. Croix, largest of the three. The total area of 
these three is only 140 square miles, St. Croix having nearly two-thirds of 
it all. Although of little economic importance, the islands have much of 
historic and scientific interest, while their strategic location and the excel¬ 
lent harbor at Charlotte Amalie (St. Thomas) makes them of prime value 
to any power wishing to control the Caribbean. 

The islands have been an organized unincorporated territory since 
shortly after their purchase from Denmark in 1917. Legislation enacted 
in 1927 made all natives citizens who lived in the islands on Jan. 17, 1917, 
while an act of June 28, 1932, extended citizenship to all inhabitants 
regardless of their place of residence in 1917. 

Governments. —The government of Puerto Rico is very similar to that 
of Hawaii and Alaska. It has a governor, elected, since 1946, by the voters; 
a bicameral legislature elected by the voters; and both federal and territorial 
courts. For purposes of local government, the island, and those near by, 
are divided into municipal districts. The principal town in each district is 
its administrative center and is governed by an elected mayor and municipal 
assembly. 

The Virgin Islands has a governor appointed by the President, usually 
from among nonresidents, and both federal and territorial courts. Other¬ 
wise the government is peculiar, due to the fact that the population dwells 

1 Balzac v. Puerto Rico, 258 U.S. 298 (1922). 
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on three separate islands and the basic organization was developed by the 
Danes. By the Organic Act of 1936, two municipalities were created: 
one of St. Croix and the other of St. Thomas and St. John. These are not 
municipalities in the American sense but, rather, miniature states, almost 
completely independent of each other for purposes of local government and 
yet tied together for the purpose of handling matters of mutual concern. 
Each has a single-house legislature called a “municipal council” which is 
elected by the voters. Sitting separately, the councils deal with local 
matters within their respective jurisdictions, but once a year, or oftener 
at the call of the governor, the two meet jointly in St. Thomas to constitute 
the “Legislative Assembly of the Virgin Islands.” As such they have 
practically the same powers as legislatures in other unincorporated 
territories. In 1949 the electorate voted, in what was their first referen¬ 
dum, against proposals to unite the two municipal councils into one, to 
create one treasury, and to elect the governor by popular vote. 

Puerto Rico is represented in Washington by a resident commissioner 
elected by the voters every 4 years. He is accredited to the executive 
branch and has a nonvoting seat in the House of Representatives. The 
Virgin Islands have no representation in Congress. 

Puerto Rico is desperately poor and overpopulated. Conditions have 
been such as to lead to incessant demand for reform, especially for greater 
local autonomy. A few go so far as to demand complete independence 
after some such manner as that worked out for the Philippines, while 
others demand admission to statehood. 

SAMOA AND GUAM 

American Samoa. —Samoa lies south of the equator, 4,160 miles south 
of San Francisco and 2,263 miles beyond Hawaii. The Samoan archi¬ 
pelago stretches almost directly east and west and comprises innumerable 
islands, most of which are very small and uninhabited. The t\\ o largest, 
Savai’i and Upolu, together with a few smaller islands are known as 
Western Samoa. These belonged to Germany until seized by New 
Zealand during the First World War and afterward made a mandate under 
supervision of New Zealand. Eastern, or American Samoa, is made up 
of the island of Tutuila, a small outlier called Aunuu, and a group of three 
small islands known collectively as Manua, Rose, and Swains. Altogether, 
the American islands comprise only 76 square miles. The chief interest 
of the United States in the islands is its naval base at the Tutuilian harbor 
of Pago Pago, one of the finest in the South Seas. 

Germany, England, and the United States each had claims upon the 
islands until 1899 when a tripartite arrangement left Eastern Samoa to 
the Americans* A year later the native chiefs ceded Tutuila and Aunuu 
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to the United States and 4 years later ceded the Manuan and Rose Islands. 
In 1925 Swains, which had long belonged to American citizens, was annexed. 
Though an executive order promptly placed the newly acquired islands 
under command of the Navy, Congress steadfastly refused to accept the 
islands formally until 1929. The islands must now be classified as an 
unorganized and unincorporated territory. 

Guam.—Guam is the largest and southernmost of the Mariana Islands. 
It lies 4,000 miles west of Hawaii and only 1,300 miles directly south of 
Japan among fourteen other tiny islands to which the Japanese fell heir 
for their participation in the First World War. The island is 30 miles 
long by 4 to 8 % miles wide, comprising a total of 225 square miles. 

Guam was a trophy of the war with Spain. Immediately after its 
cession to the United States, the whole island was declared a naval station 
and such it has remained except for the brief interlude when conquered 
and occupied by the Japanese. Guam may be classified as an unorganized 
and unincorporated territory. Its people are designated as “ citizens of 
Guam,” but they have never been made citizens of the United States. 
They remain, therefore, merely nationals. 

Governments.—In Samoa authority is concentrated in a naval officer, 
designated by the Secretary of the Navy, who is both governor and com¬ 
mandant of the naval station. The commandant has absolute power, sub¬ 
ject to the rules and regulations of the Navy Department and the acts of 
Congress. The natives are allowed to participate in handling local affairs. 
Justice is administered by courts manned by naval officers, although natives 
frequently preside over district and village courts. Appeals may not be 
taken to courts in the United States; the naval governor’s word is final on 
matters of law. 

In Guam, the situation has been much the same. The chief difference 
has been that a locally elected bicameral legislature has existed for the pur¬ 
pose of advising the governor. An important change occurred in Septem¬ 
ber, 1949, when an executive order set July 1,1950, as the change-over date 
from naval to civilian rule under supervision of the Secretary of Interior. 
In the interim the Navy appointed as civil governor an official proposed by 
the Interior Department. 

In both territories American rule has been paternalistic and despotic, 
although benevolently so. In response to incessant agitation and dis¬ 
turbances in Samoa, a congressional commission visited the islands in 1930 
and later unanimously recommended the substitution of civil government 
for naval. The same report recommended that the inhabitants be made 
American citizens. 1 Legislation incorporating these suggestions passed 

1 United States American Samoan Commission, Report , Sen. Doc. 249, 71st Cong., 
3d Sess. (Washington: Government Printing Office, 1931). See also Hearings by the 
same commission, 71st Cong., 2d Sess. (Washington; Government Printing Office, 1931). 
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the Senate but was rejected by the House in 1933. In consequence, the 
Navy still rules and the inhabitants are nationals but not citizens. The 
islanders have no representation in Washington. In spite of satisfaction 
on the part of the Navy Department, there is still agitation and strong 
justification for civil rule. A change similar to that made for Guam is 
probable in the near future. 

THE PANAMA CANAL ZONE 

The Panama Canal Zone is a strip of territory leased in perpetuity from 
the Republic of Panama in 1903. For it the United States agreed to pay 
an original sum of 10 million dollars and an annual rental of 250 thou¬ 
sand dollars (after 1936, $430,000). The Zone extends 5 miles on each 
side of the historic canal and includes certain other territory, including 
islands in the Bay of Panama on the Pacific side. All economic ac¬ 
tivity centers around the canal, defense establishments, and auxiliary 
services. 

Every resident in the Zone must be an employee of one of the govern¬ 
ment agencies. Virtually all the inhabitants are white officials and their 
families from the States, Negroes, or those who are part Negro from the 
Caribbean region. The population is concentrated at both ends of the 
canal; however, more (roughly three-fifths) live in the Balboa district 
nearest the Pacific Ocean than in the Cristobal district nearest the 
Caribbean. 

The Canal Zone is a government reservation administered by an organi¬ 
zation known as the Panama Canal. When thought of as a territory it 
must be classed as one that is unorganized and unincorporated. People 
born there are nationals but not citizens by the rule of jus soli. However, 
if born of American parents who have previously lived in the United 
States the requisite period of time, 1 children are citizens. Residents vote 
for no officer of the United States, unless they do so by mail or return home, 
and no delegate is sent to Washington. 

Government.—There is no legislature in the Zone; all laws must be 
passed by Congress. Indeed, there is not a single elected official in the 
entire area. The chief officer is a governor appointed by the President 
and confirmed by the Senate for a 4-year term. 2 The governor is usually 
an Army engineer who has previously held the next highest office, that of 
Engineer of Maintenance. The governor functions under the direction 
and supervision of the Secretary of Army who acts on behalf of the Presi- 

1 See p. 177. 

* In time of war or other national emergency, civil government may be displaced by 
military, in which case the territory is placed under a commanding general. This 
happened in 1917 and again in 1939. 
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dent. Past governors have not been political appointees, as has been the 
case in many of the territories, and this, coupled with the fact that they have 
had previous training and experience, has resulted in unusually efficient 
and competent administration. 1 

The civil government is headed by the governor and the engineer of 
maintenance, who are assisted by a number of administrators, some of 
whom are Army officers and some civilians. The various military reserva¬ 
tions are independent of the civil government and are governed by military 
and naval officers. The various business enterprises are the property of two 
agencies—the Panama Canal and the Panama Railroad Company—the 
capital of which is owned exclusively by the United States. The Panama 
Canal is an administrative unit directly subject to the President (acting 
through the Secretary of Army) and Congress, whereas the Panama Rail¬ 
road Company is a corporation having its own board of directors and being 
subject to only indirect control from Washington. Both, however, are 
under the immediate supervision of the governor. 2 Early in 1950 the 
President took steps to reorganize the two business agencies along lines 
suggested by the Hoover Commission. Among his suggestions to Congress 
was one calling for merger of the Panama Canal and the Panama Railroad 
Company under a corporation to be named the Panama Canal Company. 
The President did not, however, do as the Hoover Commission suggested 
and ask for transfer of Canal Zone operations from the Army to Department 
of Commerce. 

The principal court in the Canal Zone is a United States district court 
divided into two divisions: one for the Balboa district, the other for the 
Cristobal district. One judge, appointed by the President for a term 
of 8 years, heads the court and serves both divisions. Minor civil and 
criminal cases are handled by magistrate courts existing in each town and 
whose officers are appointed by the governor. Appeals may be taken 
from the district court to the Fifth Circuit Court of Appeals with head¬ 
quarters at New Orleans, thence to the Supreme Court. 

Local subdivisions, called towns, and rural divisions have been created 
for administrative purposes. They differ from those usually found in the 
United States in that they have no local legislature nor executive but only 
administrators and judicial officers appointed by the governor to perform 
under supervision of one of the central administrative departments. 

1 Marshall E. Dimock, Government-operated Enterprises in the Panama Canal Zone 
(Chicago: University of Chicago Press, 1934), pp. 18-19; Norman J. Padelford, The 
Panama Canal in Peace and War (New York: Macmillan, 1942), pp. 197-198. See also 
Hoover Commission: Federal Business Enterprises and the Commission’s Task Force 
Report on Revolving Funds and Business Enterprises of the Government (Washington: 
Government Printing Office, 1949)* 

2 For a discussion of the functions of these two agencies, see'p.'701.» 1 • 
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GUANO ISLANDS 

Before Chile became a large-scale producer of nitrates, the small islands 
in the Pacific Ocean were important sources of guano, the accumulated 
excrement of sea birds. Being of considerable commercial value, shipping 
companies of various countries engaged in extensive explorations for 
possession of guano islands around 1841. Their activities led the United 
States to enact the Guano Island Act of 1856, which provided that when¬ 
ever an American citizen discovered and occupied an island with guano 
deposits that did not belong to another country, the President might con¬ 
sider the island as belonging to the United States. The discoverer, mean¬ 
time, was to be allowed the exclusive right to exploit the guano deposits 
under the protection of American naval vessels. By authority of this 
legislation, the United States now lays claim to a number of Pacific islands, 
but in several instances its claims are disputed by other powers, especially 
Great Britain and Colombia. 1 

Though title to some of the islands remains in doubt, the United States 
has fairly clear title to seven—Midway, Wake, Kingman Reef, Johnston, 
Howland, Baker, and Jarvis. A status quo arrangement was entered 
into in 1928 with Colombia respecting several tiny atolls useful as light¬ 
house stations, while an agreement was entered into with Great Britain 
in 1937 whereby both parties agreed to joint use of Canton and Enderbury, 
leaving the determination of sovereignty until a future date. 

Four of the islands just mentioned—Midway, Wake, Kingman Reef, 
and Johnston—are naval reservations governed by the Navy. These are 
all uninhabited except for naval personnel who are stationed ashore. The 
others—Jarvis, Baker, Howland, Canton, and Enderbury—are under the 
jurisdiction of the Division of Territories and Island Possessions in the 
Department of the Interior. Actual contact is made by a field repre¬ 
sentative, located in Honolulu. Though normally uninhabited, groups 
of four Hawaiians were settled on Jarvis, Baker, and Howland in 1935, 
while a number of officers and employees of the national government and 
transpacific air transportation companies are now stationed on Canton 
and Enderbury. Justice for those not under the Navy is administered 
by the United States district court in Hawaii, all trials taking place in 
Honolulu. 


TRUST TERRITORIES 

The mandate system established by the League of Nations ended when 
the United Nations came into being in 1945. At the close of the First 

1 For an excellent review of the basis of American claims, see Beatrice Orent and 
Pauline Reinsch, “Sovereignty over Islands of the Pacific,” The American Journal of 
International Law , vol. 35 (July, 1941), pp. 443-461. 
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World War the United States refused to accept responsibility for mandated 
territory, but a quarter of a century later sentiment had changed. The 
Marshall, Caroline, and Mariana Islands had been mandated to Japan as a 
reward for her contribution during the First World War. Wresting them 
from the Japanese in the recent conflict proved to be a costly and bloody 
ordeal. Having done so the United States had the option of annexing and 
governing the islands as ordinary territories or of accepting trusteeship 
under the United Nations. Decision did not need to await a peace treaty 
with Japan, because technically ownership lay with the League of Nations 
and its successor. The strategic value of the islands could not be gainsaid. 
A battle royal developed between those in the defense departments who 
wanted to retain exclusive jurisdiction and those in the Department of 
State and elsewhere who thought the United States should abstain from 
what appeared to be territorial aggrandizement. The fact that trust 
territories might be either strategic or nonstrategic provided a solution. 
By November, 1946, the decision was reached in favor of strategic trustee¬ 
ship, and this arrangement was subsequently approved by the United 
Nations. 

The territory includes ninety-eight islands and island clusters, with a 
total land mass of 846 square miles and a total population of 48,000 native 
inhabitants. Under the present arrangement the islands are referred to as 
“ trust territory” with the United States designated administering author¬ 
ity. Congress legislates for the islands; the Navy Department governs 
through a resident commandant in collaboration with native leaders and 
institutions. Reports must be made to the United Nations; visits, peti¬ 
tions, and questionnaires must be permitted. The United States pledges 
itself to use the islands to further international peace and security. It also 
agrees to promote the welfare of the people. It obliges itself to 

promote the development of the inhabitants of the trust territory toward self- 
government, or independence as may be appropriate to the particular circumstances 
of the trust territory and its peoples and the freely expressed wishes of the people 
concerned. 1 

The islands may be fortified. Basic freedoms are guaranteed “ subject only 
to the requirements of public order and security.” Citizenship status may 
be decided by Congress. Members of the United Nations must not be 
discriminated against. Changes in the trust agreement cannot be “ al¬ 
tered, amended or terminated without the consent of the administering 
authority.” 2 

1 Trusteeship Agreement for the Japanese Mandated Islands, Article 6. 

* Ibid., Article 15. 
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In addition to its prewar possession of Guam, the United States now administers the Marianas, Caroline, and Marshall islands, under 

a trust agreement with the United Nations. 
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THE DISTRICT OF COLUMBIA 

The national capital remained in New York until 1790, except for a 
brief sojourn in Trenton to escape an epidemic of scarlet fever. Phila¬ 
delphia would doubtless have been chosen the permanent capital had the 
Southern planters found the Quakers’ views on slavery congenial. Instead, 
the Residence Bill, enacted in 1790 after a historic compromise in which 
the North agreed to a southerly location and the South to federal assump¬ 
tion of state debts, provided that Philadelphia should become the temporary 
capital while search was made for a suitable plot “10 miles square” some¬ 
where on the banks of the Potomac. Accordingly, Philadelphia became 
the seat of government until 1800, then Washington. 

The District of Columbia and the City of Washington.—An area “ 10 
miles square” was ceded by Maryland and Virginia for the establishment 
of the national capital. The latter’s cession was retroceded in 1846. In 
view of the congestion that now exists in Washington and environs, it is 
interesting to read from the act of retrocession which says: 

Whereas no more territory ought to be held under the exclusive legislation given 
to Congress over the District which is the seat of the General Government than 
may be necessary and proper for the purposes of such a seat; and whereas experi¬ 
ence hath shown that the portion of the District of Columbia ceded to the United 
States by the State of Virginia has not been, nor is ever likely to be, necessary for 
that purpose . . . Therefore, 

Be it enacted . . . That ... all that portion of the District of Columbia, ceded 
to the United States by the State of Virginia be ceded . . . and forever relin¬ 
quished to the State of Virginia. 1 

In consequence of this act, the District now consists of the 70 square miles 
ceded by Maryland. The District is a corporate entity somewhat analo¬ 
gous to a county, while within the same territory a municipal corporation 
known as the City of Washington exists. Hence the name: Washington, 
District of Columbia. Though the two exist in coterminous boundaries, 
they are controlled by a single government. 

Government of the District.—In view of the constitutional provision 
which says that Congress shall have power to exercise exclusive legislation 
over the District, Congress is the lawmaking body for the area. A com¬ 
mittee has been established by the House and another by the Senate for 
the purpose of studying District problems and recommending legislation. 
Laws enacted for the District are administered by a three-member Board 
of Commissioners, two of whom are civilians appointed by the President 
by and with the advice and consent of the Senate. The third is an officer 
of the Corps of Engineers of the Army detailed by the President for an 

1 District of Columbia Code (Washington: Government Printing Office, 1940 ed.), 
vol. I, p. XLVI. 
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indefinite term, lasting usually about 4 years. The two civilians must be 
residents of the District; their term is for 3 years, or until replaced. In 
addition to the commissioners, there are boards, officers, and employees 
such as one usually finds in any large city. The judiciary consists of a 
circuit court of appeals, a district court, a municipal court, a juvenile 
court, and a police court. Judges are all appointed by the President by 
and with the advice and consent of the Senate. The government of the 
District is financed in part by an annual lump-sum appropriation made by 
Congress, and in part from taxes levied by Congress, usually upon the 
recommendation of the Board of Commissioners. 

Disfranchisement of the Residents of the District.—Until 1871 the 
District was governed by a mayor and legislative council chosen by the 
people, and between the year mentioned and 1874 the District was repre¬ 
sented in the House of Representatives by a delegate chosen by the voters. 
In spite of having the appearance of being democratic, the locally elected 
officials were without effective power due to the constitutional provision 
which says that Congress shall have power to exercise exclusive legislation 
over the District. After considerable experimentation, the present form 
of government was created in 1874, whereby residents of the District elect 
none of the officials who run the government under which they live. 

Neither are residents of the District permitted to vote for presidential 
and vice-presidential electors, or members of Congress. This is because 
the Constitution requires that “states” appoint electors, that representa¬ 
tives be apportioned among the “states” on the basis of population, and 
that “states” shall be represented in the Senate. Since the District is not 
a state, it could obtain representation only by the adoption of a consti¬ 
tutional amendment. A Citizens’ Joint Committee on National Repre¬ 
sentation for the District of Columbia, with affiliated organizations 
throughout the United States, has worked strenuously to arouse sentiment 
in favor of a constitutional amendment, but outside a few circles, the 
American public has shown little interest in the matter. 

Meanwhile, residents of the District have worked strenuously for at 
least the right to choose local officials. This requires no constitutional 
amendment but merely an act of Congress. Not only does this request 
appear reasonable, fair, and consistent with democratic theory and prac¬ 
tice, but it would also help to relieve a sorely pressed and overburdened 
Congress. The La Follette-Monroney report of 1946 on the reorgani¬ 
zation of Congress 1 proposed self-government as a means of lightening 
the burden on Congress, but the suggestion was omitted in the act which 
finally passed. Since then the issue has been before Congress constantly. 
In 1949 the Senate passed a “home-rule” bill, but the measure remained 
stymied by a House committee. 

1 P. 286. 
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Though residents have no vote in the District, a large percentage are 
able to maintain voting residences in their home states, and both major 
political parties have influential local organizations in the District which 
send delegates to the national party conventions. In addition, it should 
be said that local residents are capable of obtaining a measure of personal 
representation by having constant access to congressmen from their home 
states or districts and, of course, the House and Senate committees hold 
frequent sessions at which interested residents and organizations may 
appear. 


OCCUPIED AREAS 

All wars in which the United States has been engaged have involved 
the government of occupied areas. Although usually for brief periods, the 
task has been exceptionally difficult and fraught with serious consequences. 
Some of those responsible for planning operations of the Second World War 
foresaw the need and set to work planning for military government in 
occupied territory. Training personnel took place chiefly at the University 
of Virginia, Columbia University, Fort Custer, Mich., and Civil Affairs 
Training Schools (CATS) located on various university campuses. 1 Both 
the Army and Navy trained large numbers of men who later helped organize, 
direct, and administer military government in North Africa, Italy, Central 
Europe, the Far East, and Pacific islands. Their work continues in some 
of these sectors. 

Military Law and Administration.—Congress has enacted general and 
special statutes providing the basic framework and authority of military 
government. Added to these are the orders of the President, as Com¬ 
mander in Chief, and his duly authorized subordinates. These are supple¬ 
mented by, and are supposed to be consistent with, the rules of international 
law and established customs of war. 

In Washington, responsibility has centered in the War and Navy 
Departments, now Defense. Having the military govern civilian popula¬ 
tions runs counter to American traditions, and it is generally agreed that 
the training and experience of military personnel poorly equips them to 
cope with the many social, economic, and political problems arising during 
occupation. Accordingly, the assumption has been that as soon as possible 
civilian personnel will replace military in all phases except possibly helping 
maintain order. This was strongly recommended by the Hoover Com¬ 
mission. 2 

1 Harold Zink has written of this experience as well as other aspects of military 
government in Germany in American Military Government in Germany (New York: 
Macmillan, 1947). 

* Report on Overseas Administration, p. 4-5. 
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Within occupied territory itself the military commander, sometimes 
called “governor ” or “civil affairs administrator,” bears full responsibility. 
Within limits of military law he has supreme legislative, executive, and 
judicial authority, although much of this is delegated to subordinates. 
Military law and orders are enforced through courts-martial. Local 
sovereignty is suspended, and governments formerly in control exist and 
function at the discretion of the commander. Control is as strict and ex¬ 
tensive as is deemed necessary to achieve the objectives of the occupying 
power. Generally speaking, the Bill of Rights does not extend to the 
inhabitants of occupied territory. 

Military Government in Europe.—Military government operated in 
North Africa for many months after invasion in 1942-1943. Later, Italy 
became the most important theater; still later, Austria and parts of Ger¬ 
many. Usually responsibility was shared with one or more allies. The 
over-all objective declared by the United States and allies is one of estab¬ 
lishing peaceful and responsible communities which never again will con¬ 
stitute a threat to the peace of the world. More particularly, occupation 
duties consist of maintaining order, trying war criminals, purging those 
responsible for the war, supplying the necessities of life, coordinating the 
area with allied policies, commencing rehabilitation, and reestablishing 
indigenous governments. By the end of 1949 full responsibility had been 
restored to national governments of formerly occupied territories in Africa 
and Italy, but not in Germany and Austria. In the latter, the Austrian 
Central Government had been given considerable authority, but pending 
conclusion of a peace treaty a four-power council retained limited juris¬ 
diction. 

At the Yalta Conference, held in 1945, victorious allied powers estab¬ 
lished the plan by which Germany has since been governed. A four-power 
council of foreign ministers was created, with authority to negotiate and 
oversee. Berlin was placed under jurisdiction of an allied control council 
upon which each of the four powers was to be represented. The lemainder 
of Germany was divided into four zones. The Soviet Union was made 
responsible for an eastern zone, Britain for an area in the north and west, 
France for the area near her border, and the United States for the central 
and southern area. Until the middle of 1949 the American member of the 
allied control council for Berlin was also the military governor of the Ameri¬ 
can zone. 

Control within the American zone, as in the others, has extended to 
nearly every phase of life. Meanwhile, experts have devoted themselves 
to the reestablishment of stable governments to which full responsibility 
will some day be passed. Quarrels between the occupying powers, particu¬ 
larly between those of the West and the Soviet Union, have seriously 
retarded efforts. Within the American zone local and state (Land) govern- 
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ments were promptly organized along democratic lines 1 and about the 
middle of 1946 were given considerable authority over matters primarily of 
local and areal concern. Continued impasse between the occupying powers 
led the three Western nations to decide in 1948 to establish a central govern¬ 
ment for their combined zones, leaving Berlin under four-power control 
until more harmonious relations prevailed between the West and East. 
A constituent assembly met at Bonn in September, 1948, and drafted a 
constitution for Western Germany which was later ratified by state {Land) 
legislatures—not by referendum as was seriously proposed. A new state 
was proclaimed in May, 1949. The new constitution provided for a federal 
republic, a president chosen by national convention but with little power, 
a chancellor (or premier) chosen by parliament, bicameral legislature, 
elaborate bill of rights, independent judiciary, and popular elections. The 
constitution outlaws “aggressive war” but, unlike the Japanese charter, 
does not renounce all war. Establishment of the new state led the United 
States to substitute a civilian high commissioner for military governor and 
begin transition to complete civilian rule and ultimate withdrawal. Full 
departure awaits agreement between the major powers and conclusion of a 
peace treaty with a reconstituted government for the whole of Germany. 

Military Government in the Far East.—Events similar to those taking 
place in Central Europe have been happening in the Far East. The Army 
is charged with responsibility for military government in Japan and the 
Ryukyu Islands which stretch in southwesterly direction from the lower 
part of Japan proper. The Navy now operates military governments in 
former Japanese islands in the Bonin and Volcano groups. It did likewise 
for the former Japanese Mandated Islands (the Marshalls, Marianas, and 
Carolines) until 1946 but since then has governed them as trust territories 
under the United Nations. As has been noted, it also continues adminis¬ 
trative supervision over several American-owned Pacific islands. Today, 
Japan is the major Far Eastern area under American military government. 

The plan of control for Japan was established in conferences between 
representatives of allied powers. This called for a Far Eastern Commission 
(FEC) on which powers which have important interests in the area were 
represented; an Allied Council for Japan (ACJ) with one representative 
from the United States, one from the Soviet Union, one from China, and 
one representing jointly the United Kingdom, Australia, New Zealand, and 
India; and a Supreme Commander of the Allied Powers (SCAP). 

The FEC was established to set standards for, and review, Japan’s ful¬ 
fillment of terms of surrender; to review, on request of any member, direc¬ 
tives issued by the Supreme Commander; and to consider other matters 

1 A brief review of this experience together with copies of Land constitutions may be 
found in Civil Administration Division, Office of Military Government (US), Constitvr 
tiom of the German Laender (Washington: Office of Military Government, 1947). 
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RELATIONS BETWEEN FEC AND SCAP 

NORMAL PROCEDURE FOR POLICY DECISIONS 


II Nations establish 
and transmit Policy 


U. S. Govt, prepares 
and transmits Direc¬ 
tives based on FEC 
Policy Decision to 
SCAP 


SCAP implement! 01* 
/actives 



Source: Secretary General FEC, Activities of the Far Eastern Commission (Washing¬ 
ton: Government Printing Office, 1947). 
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which members were willing to place on the agenda. The Commission was 
expressly forbidden, however, from making recommendations regarding 
military operations or territorial adjustments. The ACJ, a small advisory 
body, is more specifically concerned with the implementation of allied con¬ 
trol policies. The Supreme Commander, until now General Douglas Mac- 
Arthur, was made supreme commander for the area and executive officer 
for both the commission and the council. Terms of the allied agreement 
provided that all directives to the Supreme Commander must be channeled 
through the American government. Relationships between the control 
agencies are shown on the accompanying chart. 

Unlike Germany, Japan has not been carved into zones. There is but 
one military governor; the major powers are represented, but American 
influence is predominant. While maintaining order, purging, trying war 
criminals, rehabilitating, indoctrinating, and relieving distress, the political 
structure has been overhauled. 

A new constitution was promulgated in November, 1946. Among other 
things, this transferred sovereignty from the Emperor to the people, 
established a unitary national government and reorganized local govern¬ 
ments, retained the Emperor as a symbol but without power, established a 
prime minister and cabinet responsible to parliament, a bicameral legis¬ 
lature, independent judiciary with the power of judicial review, a bill of 
rights, and popular elections. A novel feature is a constitutional provision 
renouncing war and forever demilitarizing the Japanese nation. 

The ACJ and the Supreme Commander operate with large stiiffs in 
cooperation with the reconstituted government. In time, it is assumed, a 
peace treaty will be concluded and military government will end. 

For Korea, the United States and the Soviet Union established a joint 
commission. South Korea w r as placed under command of American 
officers; North Korea, under officers of the Soviet Union. Relations were 
never harmonious. Meanwhile, separate governments w r ere established in 
each zone. By 1948 government had been reorganized in the American 
zone and military government was terminated. The new constitution pro¬ 
vides for a democratic republic, unitary national government, a strong 
president, unicameral legislature, independent judiciary, and popular 
elections. 


References 1 

GENERAL WORKS 

Austin, Oscar P.: Steps in the Expansion of Our Territory (New York: Appleton-Cen- 
tury-Crofts, 1903). 

Blanchard, Paul: Democracy and Empire in the Caribbean; A Contemporary Review 
(New York: Macmillan, 1947). 

1 Consult also innumerable government documents pertaining to particular areas. 



TERRITORIES , THE DISTRICT OF COLUMBIA 599 

Dulles, Foster H.: America in the Pacific, a Century of Expansion (Boston: Houghton, 
1932). 

Farrand, Max: The Legislation of Congress for the Government of the Organized Terri¬ 
tories of the United States 1789-1895 (Newark: Baker, 1896). 

Haas, William (ed.): The American Empire (Chicago: The University of Chicago Press, 
1940). 

Hall, H. Duncan: Mandates, Dependencies, and Trusteeships (Washington, D.C.: 
Carnegie Endowment, 1949). 

Reid, Charles F.: Overseas America, Our Territorial Outposts (New York: Foreign 
Policy Association, 1942). 

Remington, Woodbern E.: Cross Winds of Empire (New York: Day, 1941). 

United States Department of Commerce, Bureau of the Census, Fifteenth Census of 
the United States —1930 —Outlying Territories and Possessions (Washington: Gov¬ 
ernment Printing Office, 1932). 

United States Department of Interior, Annual reports of governors of the respective 
territories (Washington: Government Printing Office). 

-General information regarding each of the territories (Washington: Government 

Printing Office). 

Weinberg, Albert K.: Manifest Destiny , a Study of Nationalist Expansionism in Ameri¬ 
can History (Baltimore: The Johns Hopkins Press, 1935). 

ALASKA 

Alaska Planning Council: Alaska Development Plan (Juneau, Alaska: Planning Coun¬ 
cil, January, 1941). 

- General Information Regarding Alaska (Juneau, Alaska: Planning Council, 1941). 

Anderson, II. Dewey, and Walter C. Kells: Alaska Natives. A Survey of Their 
Sociological and Educational Status (Stanford: Stanford University Press, 1935). 

Colby, Merle E. (American Guide Series): A Guide to Alaska , Last American Frontier 
(New York: Macmillan, 1939). 

Pilgrim, Marietta S.: Alaska, Its History, Resources, Geography, and Government 
(Caldwell, Idaho: Caxton Printers, Ltd., 1939). 

Spicer, George W.: The Constitutional Status and Government of Alaska (Baltimore: 
The Johns Hopkins Press, 1927). 

United States National Resources Committee: Regional Planning — Alaska, Its 
Resources and Development (Washington: Government Printing Office, 1937). 

HAWAII 

Barber, Joseph, Jr.: Hawaii: Restless Rampart (Indianapolis: Bobbs-Merrill, 1941). 

Chambers, Henry: Constitutional History of Hawaii (Baltimore: The Johns Hopkins 
Press, 1890). 

Clark, Thomas B.: Hawaii, the Forty-ninth State (New’ York: Doubleday, 1947). 

Fergusson, Erna: Our Hawaii (New York: Knopf, 1942). 

Pratt, Julius W.: Expansionists of 1898; the Acquisition of Hawaii and the Spanish 
Islands (Baltimore: The Johns Hopkins Press, 1936). 

PUERTO RICO 

Diffie, Bailey W., and Justine W. Diffie: Puerto Rico: A Broken Pledge (New r York: 
Vanguard, 1931). 

Federal Writers* Project (American Guide Series): Puerto Rico: A Guide to the Island 
of Boriquen (New York: The University Society, Inc., 1940). 



600 


THE AMERICAN FEDERAL GOVERNMENT 


Pagan, Bolivar: Puerto Rico: The Next State (Washington, D.C.: Privately printed, 
1942). 

Petrullo, Vincenzo: Puerto Rican Paradox (Philadelphia: University of Pennsylvania 
Press, 1947). 

Tugwell, Rexford G.: The Stricken Land: the Story of Puerto Rico (New York: Double¬ 
day, 1947). 

Van Deusen, Richard J., and Elizabeth K. Van Deusen: Puerto Rico: A Caribbean 
Isle (New York: Holt, 1931). 

THE VIRGIN ISLANDS 

Tansill, Charles C.: The Purchase of the Danish West Indies (Baltimore: The Johns 
Hopkins Press, 1932). 


THE PANAMA CANAL ZONE 

Dimock, Marshall E.: Government-operated Enterprises in the Panama Canal Zone 
(Chicago: University of Chicago Press, 1934). 

Padelford, Norman J.: The Panama Canal in Peace and War (New York: Macmillan, 
1942). 

Smith, Darrell H.: The Panama Canal, Its History, Activities , and Organization (Balti¬ 
more: The Johns Hopkins Press, 1927). 

SAMOA, GUAM, AND OTHER PACIFIC ISLES 

Keesing, Felix M.: Modem Samoa (Stanford University, Calif.: Stanford University 
Press, 1934). 

- The South Seas in the Modem World (New York: Day, 1941). 

Leff, David N.: Uncle Sam f s Pacific Islets (Stanford University, Calif.: Stanford Uni¬ 
versity Press, 1940). 

Ryden, George H.: The Foreign Policy of the United States in Relation to Samoa (New 
Haven: Yale University Press, 1933). 

Thompson, Laura: Guam and Its People; A Study of Cultural Change and Colonial 
Education (San Francisco: American Council, Institute of Pacific Relations, 1941). 

United States Navy: Handbook on the Trust Territory of the Pacific Isles (Washington: 
Government Printing Office, 1948). 

- Trust Territory of the Pacific Islands (Washington: Navy Department, 1948). 

WASHINGTON, D.C. 

Caemmerer, Hans P.: A Manual on the Origin and Development of Washington (Wash¬ 
ington: Government Printing Office, 1939). 

- Washington: The National Capital (Washington: Government Printing Office, 

1932). 

Federal Writers 1 Project (American Guide Series): Washington: City and Capital 
(Washington: Government Printing Office, 1937). 

Occupied Areas 

Friedrich, Carl J.: American Experiences in Military Government in World War II 
(New York: Rinehart, 1948). 

Moulton, Harold G., and Louis Marlio: The Control of Germany and Japan (Wash¬ 
ington: Brookings, 1944). 

Utley, Freda: The High Cost of Vengeance (Chicago: Regnery, 1949). 

Yanaga, Chitoshi: Japan since Perry (New York: McGraw-Hill, 1949). 

Zink, Harold: American Military Government in Germany (New York: Macmillan, 1947). 



Chapter 27 

NATIONAL DEFENSE AND WAR MEASURES 


What, then, is the source of our strength? That source is our ethical and 

moral standards of precepts, and our democratic faith in man. This faith is the 

chief armament of our democracy. It is the most potent weapon ever devised. 

Compared with it, the atomic bomb is a firecracker. 

David E. Lilienthal, Chairman, Atomic Energy Commission. 1 

War is an ancient institution. Its causes are many. Throughout 
history it has been used by social groups both as an instrument of defense 
and as a method of trying to advance group interests. Modern wars have 
become extremely devastating and costly, in terms of both wealth and 
human resources, with the result that the primary problem of modern 
times is one of devising means whereby peoples of the world can live to¬ 
gether in peace and harmony. 

The Problem of Security. —Where the issues are so important, it is 
natural that opinions differ sharply. Some insist that human nature is so 
cussed as to make war inevitable. To them the fact that there have always 
been wars is positive proof that they will recur in the future. Those of 
this opinion are usually skeptical of peace programs but advocate instead 
a program of unilateral national preparedness as the method most likely 
to minimize the possibility of war and ensure victory if it should come. 
To them preparedness is a form of national insurance against inevitable 
wars. 

Others insist that man is naturally a cooperative, social creature, capable 
of evolving a social system in which wars are minimized or entirely elimi¬ 
nated. This group is generally skeptical of obtaining security through a 
program of national preparedness. They deny the appropriateness of 
calling preparedness insurance. The latter provides security against such 
things as accidents, fires, floods, sickness, and death, whereas national 
defenses are directed at other people or communities. Insurance does 
not create in others fear and suspicion leading to counter defensive plans, 
but national armaments do. Thus, this group believes that instead of 
contributing to peace and security, armaments actually sow the seeds of 
war. Accordingly, those of this persuasion urge reduction of armaments, 
the broadening of understanding among races, the gradual transfer of 
loyalty from national states to larger legal and political units, and the 
erection of international machinery through which disputes among nations 

1 The New York Times Magazine, Mar. 6, 1949, p. 11. 
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can be settled by amicable or legal procedures rather than by recourse to 
international violence. 

The average American finds himself groping somewhere in between 
these two schools of thought. While his hopes and reason subscribe to the 
second, he is nevertheless inclined to be dubious of the practicability of 
world-peace plans, and unwilling to dispense with armaments. Discovery 
of such instruments of wholesale death as the atom bomb has only inten¬ 
sified the confusion. But, on the whole, there is an increasing tendency to 
agree that nations must now cooperate or perish. 

Meaning of “Adequate” Defense. —Almost every speaker on the sub¬ 
ject pledges support for “adequate” defense. But what is adequate? 
The term is obviously relative. No defenses at all are adequate along the 
3,000 mile Canadian border. Virtually no navy and a small army were 
adequate before 1900. What might be adequate for the defense of con¬ 
tinental United States would be insufficient to carry the attack to another 
continent. What might be adequate for a small agrarian nation might 
not be for a large imperialist power. What would be adequate with allies 
would not be without them. What was adequate before the atom bomb 
is less so now. Obviously, the concept of adequacy is variable. It de¬ 
pends upon geography, the amount of good will that exists, the strength 
of allies and potential enemies, technological developments, and foreign 
and domestic policies followed by various countries of the world. All this 
suggests that national defense programs cannot be static but must be 
adapted to changing conditions. It also suggests that in the long run the 
best defense is a program designed to minimize world tensions. 

DEPARTMENTAL FEDERATION AND UNIFICATION 

From Separate to Federated Departments. —With postwar expenditures 
for national defense reaching staggering sums and accounting for a third 
or more of all federal expenditures, attention was naturally drawn to ways 
and means of ensuring maximum returns. Until 1947 the War and Navy 
Departments were organically separate, and each had its own nearly 
autonomous air force. Coordination was obtained through liaison officers, 
joint meetings of chiefs of staff, committees, boards, cabinet officers, and 
conferences with the President. Over the years many complained of this 
separation, alleging that it prevented integrated planning, that it led to 
rivalries for public and congressional favor, that it encouraged competition 
in recruitment and procurement, and that it led to duplication, inefficiency, 
and confusion. The experience of both world wars indicated the necessity 
for a unified command, which was achieved only after expensive delays, 
while the disaster at Pearl Harbor was attributed in large measure to the 
division of responsibility between the Army and the Navy. Unification, 
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with a single supreme command over both departments, resting in one 
person directly responsible to the President, was urged. Opponents re¬ 
sisted, saying that a single chief would inevitably show preference for one 
branch or another; that a single head would become so powerful as to 
dominate other branches of the government; and that greater efficiency, 
economy, and striking power would not result. They pointed with pride 
to the long record of achievements under separate departments. 

Those favoring unification launched a vigorous campaign shortly after 
the recent war closed. President Truman, the Army, and their partisans 
favored change; the Navy and its friends opposed. Extensive hearings 
were held and various proposals were widely debated both in and out of 
Congress. Washington has seldom, if ever, witnessed a more bitter and 
intransigent struggle. A partial solution was provided in the National 
Security Act of 1947. While this represented a victory for proponents of 
change, it was never fully satisfactory to them, nor did it end interservice 
feuding. Instead of outright unification it achieved more nearly what has 
been called departmental federation. 

The National Security Act.—The act of 1947 authorized a National 
Military Establishment within which were three departments—Army, 
Navy, and Air Force. The first was to be headed by a Secretary of De¬ 
fense appointed by the President with Senate approval. Each of the three 
subordinate departments was also given a secretary appointed similarly. 
All four secretaries were to be civilians. Only the Secretary of Defense was 
made a member of the President’s cabinet. Of him, the law said he “shall 
be the principal assistant to the President on all matters relating to na¬ 
tional security.” 

The Secretary of Defense was given general direction of the three 
departments and allied agencies; he was required to take appropriate steps 
to eliminate unnecessary duplication and overlapping; he was charged 
with supervising and coordinating budget preparation and execution. 
Nevertheless, the law expressly stated that the three departments “shall 
be administered as individual executive departments by their respective 
Secretaries and all powers and duties relating to such departments not 
specifically conferred upon the Secretary of Defense by this Act shall be 
retained by each of their respective Secretaries.” It also provided that 
each department chief might, after informing the Secretary of Defense, 
make reports and recommendations directly to the President and Director 
of the Budget. 

The act established three additional agencies for defense planning and 
coordination. The first was a National Security Council whose member¬ 
ship, the statute prescribed, should consist of the President, Secretary of 
State, Secretary of Defense and his three subdepartment chiefs, Chairman 
of the National Security Resources Board, and other officers to be desig- 
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nated by the President with Senate approval. The Council's primary 
purpose was to be that of advising the President and Congress on ways 
and means of integrating domestic, foreign, and military policies relating 
to national security. A General Intelligence Agency was the second 
authorized. Its function was to be one of reviewing, coordinating, and 
evaluating existing intelligence agencies and their data bearing upon 
national security. It was not, the statute declared, to have “ police, 
subpoena, law-enforcement, or internal security functions," nor was it to 
displace or duplicate the work of existing intelligence bodies. A National 
Security Resources Board was the third agency authorized. Membership 
should consist of a civilian chairman and representatives of other depart¬ 
ments and agencies designated by the President. The Board's function 
was to be one of developing plans for military, industrial, and civilian 
mobilization. In addition to these three agencies, the act authorized 
several more within the National Military Establishment itself for purposes 
of collaboration and joint action. Among these were a War Council, Joint 
Chiefs of Staff, Joint Staff, Munitions Board, and Research and Develop¬ 
ment Board. 

Criticisms of the National Security Organization. —As indicated above, 
the 1947 legislation was not fully satisfactory to many advocates of uni¬ 
fication. The President and Secretary of Defense were both outspokenly 
in favor of further changes. 

The Hoover Commission was especially critical. 1 After stressing that 
the three essentials of good government management are efficiency, econ¬ 
omy, and clear accountability to Congress and the people, the commission 
went on to say, “The National Military Establishment as set up under the 
act of 1947 is perilously close to the weakest type of department." The 
Commission reported continued disharmony and lack of unified planning, 
extravagance in military budgets and waste in expenditure, interservice 
rivalries, and lack of close working relationship among important seg¬ 
ments of the defense structure. It supported the contention that the 
President and Secretary of Defense had too little authority, and it in¬ 
sisted that, as the department was then constituted, civilian control was 
in jeopardy. 

To correct these shortcomings the Commission made numerous detailed 
recommendations that cannot be fully recited here. Their essence was 
that full responsibility for policy formulation and administration be cen¬ 
tered in the Secretary of Defense, subject only to the President and Con¬ 
gress. To this end they suggested that all statutory authority then vested 
in the service departments, or their subordinate units, be granted directly 
to the Secretary of Defense. To indicate subordinacy of service secre- 

1 The National Security Organization (Washington: Government Printing Office, 
1949). 
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taries, the Commission suggested their titles be changed to “undersecre¬ 
tary.” Adoption of these and other recommendations, the Commission 
reported, would change departmental federation to real unification. 

1949 Unification. —In Congress, prompt consideration was given to this 
sector of the Hoover Commission report and some of its recommendations 
were adopted in July, 1949. The National Military Establishment was 
changed to Defense Department with rank next below State. The Army, 
Navy, and Air Force Departments were retained with “military” but not 
“cabinet” status. Heads of the military departments retained the title of 
“secretary.” The Defense Secretary was given “authority, direction, 
and control” over all three services, but under a compromise worked out 
in conference committee, the secretary is required to report to the House 
and Senate Armed Services Committees before giving any order “sub¬ 
stantially” affecting the statutory functions of the military departments. 
The Defense Secretary was required to report twice yearly to Congress 
rather than once like other departments, while the military departments 
were authorized to bring any problem and make recommendations to Con¬ 
gress independently of the Defense Secretary. The post of Deputy 
Undersecretary replaced that of Defense Undersecretary, and three Assist¬ 
ant Defense Secretaries (not to be confused with secretaries of the military 
establishments) were authorized. A Joint Chiefs of Staff chairman was 
established, who is to be the principal adviser to the President and Defense 
Secretary but who has no vote at Joint Chiefs of Staff meetings. The 
President was authorized to appoint any cabinet members to the National 
Secretary Council provided these nominations were confirmed by the 
Senate. Finally, fiscal and budgetary reorganization was ordered, with 
the performance-type budget made mandatory. These provisions, it will 
be observed, incorporate some important recommendations of the Hoover 
Commission but leave vestiges of privileges formerly enjoyed by the mili¬ 
tary departments. 

Present Defense Organization. —In the Executive office of the President 
are several interdepartmental planning and coordinating agencies, among 
them the National Security Council, National Resources Board, and the 
Central Intelligence Agency. The latter agency operates with the greatest 
secrecy. Unlike most, it is not required to publish or disclose its organiza¬ 
tion, functions, names, official titles, salaries, or even the numbers of per¬ 
sonnel employed. The Budget Bureau is forbidden to make reports dis¬ 
closing the agency’s operations, and funds may be spent without regard for 
the usual laws and regulations. As noted elsewhere, 1 the Agency may, 
with approval of the Attorney General and Commissioner of Immigration, 
admit alien informers and their immediate families for permanent residence 
without regard for quotas or other immigration restrictions. 

*P. 168. 
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The National Security Act amendments adopted by the Eighty-first Congress, 
First session, fell short of the proposals of the Hoover Commission. The civilian heads 
of the three armed services were not reduced to undersecretaries, but the Secretary of 
Defense got more help and was given power to appoint the chairman of the Joint Chiefs of 
Staff. Source: Hoover Commission, Concluding Report , p. 58. 
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The interdepartmental agencies are followed by the Defense Depart¬ 
ment, headed by a civilian secretary. Advising him is a chief of staff who 
is the nation’s top military officer. Within the Defense Department are 
three subordinate departments (Army, Navy, and Air Force) each of which 
is headed by a civilian secretary. Advising each of these is a chief of staff 
(called Chief of Naval Operations by the Navy) who is the top military 
officer in his particular department. The three chiefs of staff combine, 
under the nonvoting chairmanship of the chief of staff to the Defense 
Secretary, to form the Joint Chiefs of Staff. The top officials of the de¬ 
partment constitute an Armed Forces Policy Council to advise on broad 
questions of policy. These are assisted by a body of experts drawn from 
all three services and known as the Joint General Staff. Of course, a host 
of boards, bureaus, staff and line officers and employees, drawn from both 
military and civil life, surround this skeleton organization. 

Unified Commands.—One outcome of the National Security Act of 1947 
was the establishment of unified commands. Under this arrangement, 
areas of the world in which the United States has stationed armed forces 
are divided into five unified command areas: Alaskan, Pacific, Far East, 
Caribbean, and European. Each area is under a commander in chief 
attached to one of the three military departments. This officer, in turn, 
directs all American forces in his territory, whether they belong to the 
Army, Navy, or Air Force. Thus, as of 1948, the Alaskan area was com¬ 
manded by an Air Force officer; the Pacific by a Navy officer; the Far East, 
Caribbean, and European by Army officers. These assignments are, of 
course, subject to change. Each commander in chief is directly respon¬ 
sible to the Joint Chiefs of Staff in Washington. 

THE MILITARY DEPARTMENTS 

Army Department. Military Functions .—Military tasks are numerous, 
the more so because of the charged atmosphere of the past decade. Among 
others, they include helping formulate national policies on matters relating 
to security; collaboration with the United Nations on security measures; 
operating or assisting government in occupied areas; providing assistance 
to special overseas missions like those in Greece, Turkey, Iran, and certain 
Latin American countries; recruiting, training, disciplining, and equipping 
the armed forces; fostering research on a wide range of matters; planning 
military strategy and tactics; operating and maintaining military posts, 
vessels, and establishments; keeping informed about military plans and 
resources of other nations; collaborating with National Guard units; and 
helping maintain order when ordered to do so by the President. 

Civilian Functions .—In addition to military functions, the Army Depart¬ 
ment has been given numerous duties of a civil nature. It governs the 
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Panama Canal and business operations within the Zone. 1 The Corps of 
Engineers helps the Federal Power Commission investigate water-power 
sites; it develops and executes plans for improvement of harbors and 
rivers, flood control, and the generation of hydroelectric power and irriga¬ 
tion. 2 The department makes surveys of the Great Lakes and international 
water boundaries. It constructs national monuments and memorials; 
assists communities stricken with disaster; preserves the American Niagara 
Falls; establishes harbor lines; approves plans and issues permits for bridges 
and other construction on navigable waters; removes wrecks from, and 
regulates the use of, navigable waters. Imposing as this list appears, the 
major proportion of the funds and personnel of the department are devoted 
to military matters. 

Service Areas and Commands .—Headquarters for the Army are, of 
course, in Washington. But throughout the country numerous matters 
are handled by area offices. Six areas exist, each with a headquarters and 
commanding officer. Abroad, similar functions are performed by the 
five commands mentioned above. 

Components of the Army .—The Army of the United States consists of the 
Regular Army, the National Guard while in the service of the federal gov¬ 
ernment, and the Organized Reserves, including the Officers , Reserve Corps 
and the Enlisted Reserve Corps. 

The Regular Army is a permanent, professional force made up of 
officers and soldiers who have chosen the Army as a career or who may 
have been drafted. It consists also, since 1948, of a Women’s Army Corps 
(WAC). 

The National Guard consists of two parts: one, for the District of 
Columbia and territories like Hawaii and Alaska, is under the exclusive 
control of the Regular Army; the other is, during normal times, a state 
organization. Although largely financed by the Federal government 
and trained in accordance with discipline prescribed by the Regular Army, 
state Guard units are officered and trained by state appointees. This 
duality of responsibility helps explain the constant undertone of hostility 
and friction that exists between officers of the Regular Army and those of 
the state Guards. The officers and men of the Guard are volunteers who 
take regular training at armories near home or at special encampments. 
During wartime or national emergencies the Guard may be called into 
federal service, during which it loses its state character and becomes an 
indistinguishable part of the federal army. 3 

The Organized Reserve is made up of volunteer officers, men, and (since 
1948) women. This is a federal reserve entirely unrelated to the National 

1 These are discussed on pp. 701-703. 

2 See also p. 715. 

* See also p. 414. 
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Guard. Older members are generally those who have served in previous 
wars; younger ones usually receive their training in college Reserve Officer 
Training Corps (ROTC) units or in special Citizens' Military Training 
Camps. Members generally remain on an inactive status without pay, 
although they may be occasionally ordered to spend short periods in active 
duty. During wartime or national emergencies they may, of course, be 
called into active service. 

Navy Department. Functions .—The duties of the Navy Department 
are numerous, varied, and far-flung. Its staff also helps formulate national 
policies and plans for war. It helps promote research designed to improve 
naval operations. It designs ships, operates a number of yards for ship¬ 
building, and oversees construction by private companies. It maintains 
and deploys the fleet. It governs several Pacific islands and supports 
American forces in occupied areas. 1 It recruits, trains, and disciplines per¬ 
sonnel. It aids the development and building of bases, ports, and harbor 
facilities at home and at many places abroad. It operates a number of 
naval hospitals and a home in Philadelphia for aged servicemen. It 
operates a radio system for communication with vessels. It sends officers 
to advise friendly foreign governments, and it frequently dispatches ships 
to strategic areas to support foreign policy. It handles leases of enormous 
oil reserves in Alaska and western United States. It manufactures numer¬ 
ous supplies and equipment needed for naval operation and maintenance. 

Components of the Navy .—The Navy consists of the Regular Navy, 
Marine Corps, Coast Guard, Naval Reserve, Naval Air Reserve, and 
Marine Corps Reserve. The Regular Navy is a permanent professional 
force of male and female officers and enlisted personnel. The Marine 
Corps comprises the Navy's personnel who are especially trained and 
equipped for landing operations, land fighting, and occupation. The Coast 
Guard is a part of the Navy at all times, although it operates under the 
Treasury Department in peacetime. It serves as the seaboard police for 
the nation and as an auxiliary to the Navy and merchant marine. The 
various reserves exist to provide a force of qualified officers and enlisted 
men available for immediate mobilization. 

The Fleet .—The fleet consists of all fighting ships and auxiliary vessels 
assigned to the Navy Department. It is divided into “capital" ships, 
meaning battleships, which are huge, heavily armed carriers of destruction; 
cruisers, which are smaller, faster, and more lightly armed; aircraft carriers; 
destroyers, which are especially designed and armed for pursuit and convoy 
duty; submarines; and auxiliary craft. In 1948-1949 about a third of the 
total fleet was in active duty; the remainder was in “moth balls" at “berth¬ 
ing areas" along the American coast. 

Most naval vessels in active service are divided about equally between 

1 See p. 576. 
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two major fleets, the Atlantic and Pacific. For operational purposes the 
two major fleets are organized into task fleets and forces and subdivisions 
thereof. 

Air Force Department. Reasons for a Separate Air Force .—Air power 
first demonstrated its military importance during the First World War. 
Ever since, there have been sharp differences of opinion over the future 
potential of air power and the best methods of development and use. 
Before 1947 the War and Navy Departments each had an air force of its 
own. This was justified on the ground that forces could best be developed 
and directed by the departments whose land or naval operations they were 
intended to assist. Thus, the Navy could best train and direct pilots and 
planes used to supply and support naval operations; the Army could best 
train and direct pilots and planes used to supply and support land opera¬ 
tions. When cooperation was desired it was assumed this could be achieved 
through joint conferences, committees, and the President. 

Although it was obvious to all that the separate air forces played an 
important role in the Second World War, many thought a better job could 
have been done if responsibility had not been as divided as it was. Many 
also believed that if left under the Army and Navy the air force would be 
neglected by departmental officers whose chief interests lay with other 
phases of defense. Foreseeing future wars when air power would be even 
more decisive, champions insisted upon an autonomous air force equipped 
with sufficient money and man power to keep abreast of the rapid techno¬ 
logical changes that lay ahead. As indicated above, passage of the Na¬ 
tional Security Act of 1947 authorized a separate Department of Air Force 
with rank equal to those of the Army and Navy. Today, the Army and 
Navy have relatively few aircraft, and these are used chiefly for local sup¬ 
porting operations. 

Air Force Department Functions .—Being new, the Air Force Department 
has not been saddled with functions unrelated to its major objectives. 
Like the other military departments, one of its primary duties is that of 
helping formulate national policies on matters related to security. The 
department must collaborate intimately with other agencies, particularly 
those concerned chiefly with defense, in order to secure maximum coordi¬ 
nation and economy. In no field is scientific research more decisive; 
accordingly, a large part of the department’s attention is devoted to such 
matters. The department also keeps informed about the air power of 
other nations. For this purpose, it maintains attaches in other nations 
and collaborates with United States intelligence agencies. It also supports 
government in occupied areas and special missions to friendly countries. 
Recruiting, training, and disciplining personnel is a primary task, for which 
the 1948 draft law has not been used. Planning home defenses is an im¬ 
portant assignment, made more so by the omnipresent threat of “push- 
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button” warfare with rockets, disease germs, and atomic weapons. Pro¬ 
curing equipment and supplies and planning for industrial mobilization 
are also important tasks. 

Components of the Air Force .—The Air Force consists of a body of pro¬ 
fessional officers and enlisted personnel. Since 1948 women may enlist 
and become officers. Civilians may enroll in the Air National Guard, the 
Air Force Reserve, the Air Reserve Officer Training Corps (Air ROTC), 
Civil Air Patrol, or Air Scouts. The first three are similar to their counter¬ 
parts in other branches of the service. The Air Patrol is a legal auxiliary of 
a semimilitary character. Its purpose is to enroll, train, and equip air- 
minded citizens to meet local and national emergencies and to generally 
promote the advancement of aviation. Air Scouts are given nonmilitary 
training in aeronautics, communications, and navigation. A limited num¬ 
ber of Senior Scouts attend summer encampments, and a few are taken 
for short flights as passengers. 

Training Schools. —Officers are trained for all branches of the service 
in existing civilian institutions and those especially provided for the pur¬ 
pose. For the Army, the United States Military Academy located at 
West Point, on the Hudson River north of New York City, is the principal 
training center for officers. The United States Naval Academy located at 
Annapolis, Md., a short distance east of Washington, D. C., plays a similar 
role for the Navy. The Coast Guard maintains an academy at New Lon¬ 
don, Conn. The Air Force does not have a similar institution, but in the 
past it has drawn heavily from West Point graduates. If unification 
succeeds, the Air Force may draw equally from both institutions; other¬ 
wise, it may press for a separate academy. For postgraduate or in-service 
officers , training, three schools are held jointly by the military departments. 
The National War College emphasizes the broad aspects of national policy 
with emphasis upon foreign policy, international relations and law, and 
logistics. The Industrial War College stresses the economic problems of 
mobilization and war. The Armed Forces Staff College deals especially 
with problems of administration. In addition, selected officers are assigned 
for special study to civilian educational institutions, and a number of spe¬ 
cialized schools are conducted by each of the three military departments. 
Interestingly, the Air Force Department has what it calls the Air Univer¬ 
sity consisting of the Air Tactical School, the Air Command and Staff 
School, and the Air War College. 


VOLUNTEERS OR CONSCRIPTS? 

Past Use of Conscription. —Throughout most of our history military and 
naval personnel have been obtained by volunteer enlistment, the exceptions 
occurring during the Civil War, First World War, the last war, and since. 
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Although conscription worked badly during the Civil War, it worked 
smoothly during the First World War and the same pattern has been fol¬ 
lowed since. The first instance of peacetime conscription occurred with 
the adoption of the Selective Training and Service Act in September, 1940- 
more than a year before Pearl Harbor but at a time when it was obvious that 
the. United States was becoming increasingly involved in the war. Con¬ 
scription was continued throughout the war and for several months after 
V-J Day. When the act expired in May, 1946, it was first extended for 
only 6 weeks and then renewed on a much restricted basis until the follow¬ 
ing Mar. 31. Then it expired. 

Campaign for a Permanent Draft. —Almost a year before the war 
ended, a campaign was launched to obtain enactment of a peacetime con¬ 
scription statute. Those favoring an immediate decision argued that 
with the matter settled the military departments would know how many 
officers, facilities, and pieces of equipment should be kept for the purpose. 
They also contended that a decision at that time would serve notice to 
friend and foe of intention to keep strongly armed after the war. Most 
advocates also frankly admitted that they had long favored a draft and 
thought it would be easier to obtain its enactment during wartime than 
after the nation had returned to peacetime habits. This campaign was 
strongly resisted both by those who objected as a matter of principle and 
by those who thought it unwise and unfair to adopt such a far-reaching 
proposal under wartime circumstances and at a time when thousands of 
servicemen who would be seriously affected were prevented from participat¬ 
ing in the decision. The campaign failed of its immediate objective. But 
when war ended, and especially as the wartime draft neared termination, 
the drive was intensified. 

Spearheading the campaign w'ere President Truman, his defense ad¬ 
visers, major veterans' groups, the United States Chamber of Commerce, 
some important newspapers and periodicals (notably The New York Times 
and the Hearst press), and scattered individual educators. Some wanted 
Universal Military Training (UMT), w r hich would require young men to 
spend a year or two training in the Army. Others wanted a plan whereby 
young men would take part of their training in the Army, the remainder 
in the National Guard, ROTC, or special encampments. Under both 
plans emphasis was to be placed upon training rather than actual service in 
the armed forces. Others preferred outright federal draft for training and 
service similar to wartime practices. 1 Under these plans it was variously 

1 Various plans are outlined and defended in United States House of Representatives, 
Select Committee in Postwar Military Policy, Universal Military Training , Hearings 
79th Cong., 1st Sees., pursuant to H. Res. 465 (Washington: Government Printing 
Office, 2 parts, 1945). General Marshall's views are set forth in his Biennial Report of 
the Chief of Staff of the United States Army ... to the Secretary of War (Washington: 
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estimated that approximately a million youths would be drafted annually, 
about 175,000 officers would be required for instructional purposes, and the 
cost would amount to two or three billion dollars annually. 1 

Arguments Favoring Universal Training .—Advocates of conscription 
argue that there is nothing in the present situation to justify the expecta¬ 
tion that there will not be another war; hence the United States must remain 
“fully prepared.” A choice must be made between a large standing army 
with a small trained reserve, or a small standing army and a huge citizen 
reserve comprised largely of those who have had at least one year of training. 
The latter is preferred because a large standing army is contrary to Ameri¬ 
can tradition, all citizens need to be trained to fight a total war which may 
come unexpectedly and quickly, and it would prove cheaper in the long run. 
Adoption of this plan, it is argued, would not arouse fear and suspicion in 
other nations but rather would serve notice of intention to back up com¬ 
mitments made under the United Nations Charter. It is further suggested 
that this show of determination and force would increase national bargain¬ 
ing strength at the conference table, especially with Russia. Finally, it is 
urged that the training would improve the patriotism, health, morals, 
religion, skills, and minds of those who take the training. 

Arguments against Peacetime Training .—Opposed to the proposals are 
virtually all important religious, educational, liberal, farm, and labor organ¬ 
izations. They insist that such a plan is alien to American life; countries 
that have had conscription often have been dictatorial and warlike; coun¬ 
tries like France, that have long had conscription in peacetime, were not 
necessarily better prepared when war came because of it; it will lead to 
military domination of civilian life; the training of all youths will be waste¬ 
ful because most of them will never see combat or if war does come they 
will need to be retrained, especially since the character of warfare is rapidly 
changing; the billions of dollars spent on a program of this type could be 
better spent on scientific research, public health, and education; if adopted 
it would encourage other nations to do likewise, thus leading to an arma¬ 
ment race, especially with Russia; its adoption would be an evidence of 
lack of faith in world cooperation and collective security; and that patriot¬ 
ism, health, religion, morals, knowledge and skills can be better taught as 
traditionally by the home, school, and church. 

Special Handling of Conscientious Objectors. —During the Civil War 
religious objectors who were members of “historic peace churches” were 
allowed by the Union government to perform noncombatant service in 


Government Printing Office, 1945), pp. 117-123; President Truman’s views were given 
in a public address on Oct. 23, 1915, a copy of which may be found in The New York 
Times for the following day. 

1 Constitutionality is discussed on p. 405. 
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hospitals or in the care of freedmen; and, like other citizens, they had the 
privilege of purchasing exemption for $300, the money going to care for 
the sick and wounded. In the South there was no provision for non- 
combatant service but exemption could be bought for $500. In both 
sections, however, many felt that they could not conscientiously buy 
special privileges and suffered for their convictions. 

Legislation adopted during the First World War provided exemption 
only for members of recognized peace churches like those of the Brethren, 
the Society of Friends (Quakers), and the Mennonites. 1 But even for these 
there was exemption from combatant service only. 2 * * * * * 

With this background of experience, the Selective Training and Service 
Act broadened the exemption to include not only members of “ historic 
peace churches’’ but anyone who “by reason of religious training and be¬ 
lief, is conscientiously opposed to participation in war in any form.” 8 Ob¬ 
jectors were required to register like others, although some went to prison 
rather than do so. Following registration they were processed in the same 
general manner as others, the local draft boards deciding (subject to ap¬ 
peal) whether exemption was justified. Those willing to perform noncom¬ 
batant service were placed in Class I-A-0 and, if physically qualified, were 
given the same basic military training as others, except training in the use of 
weapons. Later they were put to work in the medical corps of either the 
Army or Navy where they were entitled to the same treatment and emolu¬ 
ments as ordinary soldiers. Those who thought noncombatant service 
too directly connected with the war were placed in Class IV-E and if 
physically qualified and inducted were assigned to “work of national impor¬ 
tance under civilian direction.” Most of this work was done under super¬ 
vision of the National Park Service, Forestry Service, and Soil Conserva¬ 
tion Service, although many of the objectors (“assignees”) did such things 

1 In practice the law was broadly interpreted to cover not only all religious objectors, 
but also those whose objections were primarily philosophic or economic, although there 
was considerable variation among local boards. 

2 Ultimately certain nonmilitary forms of alternative service were approved, but all 
drafted men were considered to be members of the Army until finally discharged. Many 

were confined to the guardhouse, imprisoned, and maltreated in consequence of their 

refusal to take the oath, wear the uniform, or otherwise follow the orders of Army officers. 
See especially Norman M. Thomas, The Conscientious Objector in America (New York: 

Viking, 1923); Walter G. Kellogg, The Conscientious Objector (New York: Boni & Live- 

right, 1919); and S. Hartzlcr, Mennonites in the World War; or , Nonresistance under Test 

(Seotdale, Pa.: Mennonite Publishing House, 1922). 

* Note that objections must have been based upon religious grounds, not economic 
and political, although in practice the term “ religious ” was frequently interpreted 
broadly. A considerable number, however, went to prison while others gave up and 
entered the Army because draft boards deemed their objections to be based upon grounds 
other than religion. In spite of the fact that the law was more liberal, more objectors 
went to prison than during the First World War. 
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as serve as attendants in publicly operated mental hospitals and correc¬ 
tional institutions, dairy-cattle testers, or as “guinea pigs” for the advance¬ 
ment of scientific and medical knowledge. Assignees remained civilians 
throughout; they received no compensation, 1 dependency allowances, com¬ 
pensation for accidents or death, benefits of the GI Bill of Rights, or other 
emoluments. While drafted they were subject to rules relating to furlough, 
leave, etc., similar to those of the Army. Although treatment may have 
been more liberal than during previous wars, the denial of pay and benefits 
as well as the manner of administration has been the subject of much con¬ 
cern and criticism. 2 

In the 1948 conscription law, religious objectors are accorded more 
liberal treatment. Those who “by reason of religious training and belief” 
are “conscientiously opposed to participation in war in any form” are 
given the choice of noncombatant service or complete exemption. “Re¬ 
ligious training and belief” is carefully defined to require “belief in a 
relation to a Supreme Being involving duties superior to those arising from 
any human relation, but does not include essentially political, sociologi¬ 
cal, or philosophical views or a merely personal code.” 

1948 Conscription.—While the debate over UMT raged, Congress 
adopted a draft-for-service law to run for 2 years, or until June 23, 1950. 
The law is administered by the Selective Service System with headquarters 
in Washington and state capitals. Regional boards are set up to handle 
appeals while local draft boards of three or more civilians handle details. 
The law sets the maximum authorized strength for the Army, Navy, 
Marine Corps, and Air Force, then permits as many to be drafted as neces¬ 
sary to meet these quotas. After more than a year’s operation only the 
Army had resorted to the draft, the other branches filling their needs by 
enlistment. Spurred by this law and by added emoluments, enlistments 
increased to a point where the Army also soon discontinued using the draft. 
Until the law expires or is repealed any of the services may, of course, 
resort to draft if enlistments should lag. 

The first step in the draft process is registration. This is required of 
all men between the ages of eighteen and twenty-six. Then follow ques¬ 
tionnaires by which additional information is secured. Those most likely 
to be drafted may then be ordered to take a physical examination. There¬ 
upon, the local draft board may place each man in one of the following 
classes: 

1 Some, like the dairy teeters, worked for private agencies which were required to 
pay the prevailing wage. Only $15 of this, however, went to assignees as an allowance 
for clothing, medical care, etc., the remainder being paid into the United States Treasury 
to be disposed of after the war as Congress saw fit. 

•See especially, Julien Cornell, The Conscientious Objector and the Law (New York: 
John Day, 1943); American Friends Service Committee, The Experience ... in Civilian 
Public Service (Philadelphia: The Committee, 1945). 
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Class I 

I-A. Available for military service. 

I-A-O. Conscientious objector available for noncombatant service 
only. 

I-C. Member of the Armed Forces of the United States, the Coast 
Guard, the Coast and Geodetic Survey, or the Public Health Service. 

I- D. Member of a reserve component or student taking military 
training. 

Class II 

II- A. Deferred because of civilian employment (except agriculture). 

II- C. Deferred because of employment in agriculture. 

Class III 

III- A. Deferred because of dependents. 

Class IV 

IV- A. Registrant who has completed service; sole surviving son. 

IV-B. Official deferred by law. 

IV-D. Minister of religion or divinity student. 

IV-E. Conscientious objector opposed to both combatant and non- 
combatant military service. 

IV-F. Physically, mentally, or morally unfit. 


Class V 

V-A. Registrant over the age of liability for militar}' service. 

Only those in Class I are liable for draft, but those placed in other classes 
may later be shifted to Class I and thereby become eligible. Men are not 
chosen by national lottery, as during the war, but rather b} birthday 
sequence. Men in the twenty-five-year-old bracket are taken first, then 
others from the older to younger. Deferments may be granted by local 
boards to permit high school students to continue their courses, if their 
record is satisfactory, until graduation or age twenty-one, whichever is 
first. College students may be deferred until the end of the academic year. 
Appeals from local boards may be made to appeal boards, thence to state 
and national headquarters. 

The period of service for men eighteen through twenty-five is 21 months, 
plus 5 years in a reserve after discharge. Men eighteen years old may, if 
the quota permits, enlist for 1 year with the understanding that at the end 
of that period they must serve 6 years in a reserve, during which time they 
may be called for training periods of 30 days 1 duration annually. 
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PLANNING FOR MOBILIZATION 

Industrial Mobilization for the Second World War. —Modern wars re¬ 
quire mobilization 1 of all resources and productive facilities. Looking 
toward this end, an Industrial Mobilization Plan was developed following 
the First World War which the War and Navy Departments tried hard, but 
in vain, to induce Congress to adopt before war recurred. 2 Even without 
it, the coming of war in 1941 found the United States equipped with an 
unrivaled industrial plant, a reservoir of natural resources, a transportation 
and communication system second to none, and millions of trained work¬ 
men. On the eve of war both the President and Congress took steps to 
stimulate and convert the economy to production of sufficient goods to meet 
war needs and yet cause as few dislocations as possible and provide ade¬ 
quately for civilian needs. In addition to the Selective Training and 
Service Act, discussed above, the major statutes were the Lend-Lease Act, 
the First War Power Act of 1941, the Emergency Price Control Act of 1942, 
and the Second War Powers Act of 1942. 

Office of Emergency Management .—The principal administrative organ¬ 
ization especially established for the purpose of mobilization was the Office 
of Emergency Management, created in June, 1940. This office was set up 
outside the executive departments and made directly responsible to the 
President. Later, numerous subsidiary units were created to handle vari¬ 
ous phases of the war program. Among these was the War Production 
Board, whose task it was to stimulate production, assist with and help 
finance plant expansion, and establish priorities whereby existing materials 
were made available to those contributing most to the war effort. Another 
was the War Manpower Commission, whose task was to help keep workmen 
from leaving vital jobs in search of others and also helping to provide suffi¬ 
cient man power where it was most needed. Another was the Office of 
Defense Transportation, whose function was that of coordinating transpor¬ 
tation policies and facilities, limiting unessential travel, and otherwise 
securing the greatest amount of transportation facilities and ensuring their 
most efficient use. Another was the Board of Economic Warfare, whose 
duty it was to control exports, secure needed products from abroad, block 
economic activities of enemy countries, and otherwise promote the “eco¬ 
nomic defense’' of the nation. Still others were the National War Labor 
Board, 3 the Office of Price Administration, 4 the Office of Lend-Lease Admin- 

1 But not necessarily conscription or confiscation of industry and man power for 
civilian purposes, because it frequently turns out that compulsion brings with it so much 
resistance, regimentation, and red tape that its primary purpose is defeated. 

* This plan is discussed in detail by Harold J. Tobin and Percy W. Bidwell in Mobiliz¬ 
ing Civilian America (New York: Council on Foreign Relations, 2d printing, 1940). 

* Discussed on p. 742. 

4 See p. 666. 
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istration, the Office of Civilian Defense, and numerous other agencies that 
played important roles. 1 

Planning Industrial Mobilization for the Third World War —Since the 
last war, Congress lias legalized no specific and comprehensive plan for 
mobilization, but much planning has taken place. The agency chiefly 
responsible for the task is the National Security Resources Board, attached 
to the Executive Office of the President. Since total mobilization is the 
objective, it is impossible to detail the activities in progress. They include 
stockpiling essential resources and materials; drafting detailed plans for 
meeting military and civilian man power needs, for rationing, price, wage, 
and rent control; planning with representatives of industry, agriculture, 
and labor for prompt expansion of productive facilities; anticipating hous¬ 
ing, health, and educational needs; and planning for defense against bomb¬ 
ing, bacterial warfare, and sabotage. Some experts think these plans 
should be promptly formalized and embodied in legislation in order to 
ensure their fulfillment. Others believe it is better to keep them fluid 
until near war and then call upon Congress for action. Those of this per¬ 
suasion argue that formalized plans are likely to be outdated when an 
emergency arrives, that too much attention to detailed planning now may 
lead to regimentation of the American economy and people, and that op¬ 
timum preparedness is both an expensive and a dangerous illusion. 

Civilian Defense. —While defease of the homeland is primarily the func¬ 
tion of the armed forces, state militias, and local police, modern wars require 
civilian participation. Recognizing this, the Office of Civilian Defense was 
established in May, 1941. Regional offices were established whose areas 
of operation were coterminous with the former Army corps area, later 
called “service commands.” Both the national and regional offices worked 
through state and local defense councils composed largely of volunteers. 
Through this machinery an elaborate air-raid defense system was estab¬ 
lished which in certain regions entailed constant surveillance of the air by 
volunteer watchers, practice air raids, and blackouts. Emergency first-aid 
and fire-fighting training were also given in hundreds of communities. The 
defense councils also provided a medium for bringing information to the 
public on matters pertaining to health, hygiene, dietetics, conservation, 
and other community needs. At home, these plans were never seriously 
put to the test, while abroad even the best that could be devised could not 
prevent serious suffering and losses among civilians. 

The abandonment of neutrality by the United States, its rise to a posi¬ 
tion of dominance in world affairs, and the revolutionary changes in 
weapons and tactics endanger the American homeland more than ever 

1 For a complete list and description of the war agencies consult United States Manual 
or Congressional Directory (both published by the Government Printing Office, Washing¬ 
ton, D.C.) for any or all of the war years. 
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before. Realizing this, many defense agencies are currently devoting 
attention to civilian security. One of the basic questions is the extent to 
which cities and industries should be and can be decentralized to meet the 
threat of modern weapons. Thus far a decision on this thorny question 
has been avoided. Instead, the basic pattern appears to be similar to that 
followed at home and abroad during the past war. Although better than 
nothing, this can give little comfort to those who contemplate the conse¬ 
quences to civilians of atomic bombs and rays, bacterial warfare, and per¬ 
haps even more diabolic weapons. 


COLLECTIVE SECURITY 

The United States helped form, and joined, the United Nations pri¬ 
marily for the purpose of obtaining security collectively rather than by 
individual effort or by temporary alliances. The Charter recognizes that 
there is a long-range task to be done of changing attitudes and reducing 
the underlying causes of war, but it also recognizes the immediate need of 
settling disputes and stopping aggressors. 

Dispute Settlement.—In case of serious dispute the Charter first con¬ 
templates settlement by “pacific” means; that is, settlement without using 
force. Briefly, this calls for investigation, hearing all sides of the question, 
discussion, calling on third parties to mediate, referring the matter to a 
board of arbitrators for decision, referring legal questions to the World 
Court, and other peaceful steps that may be agreed upon at the time. If 
these measures should fail, more forceful ones may be taken. In that 
event, the Security Council may do the following: (1) call upon member 
nations to break off economic and diplomatic relations; (2) interrupt com¬ 
munications with an aggressor; and (3) use armed forces to do battle with 
an aggressor. 

With a view to this third possibility, the Charter provides that the 
United Nations is to have forces ready for call at all times. It also pledges 
every member to cooperate to the fullest extent. Thus far the United 
Nations has been unable to agree sufficiently to provide the international 
police force contemplated by the Charter. A small corps of guards, with 
distinctive uniforms and insignia, has been established, but that is all. If 
and when the Charter provisions are put into effect, the world police force 
would consist of “contingents” of soldiers, naval vessels, and air forces 
which the respective nations had agreed in advance to keep in readiness for 
immediate use when asked for by the Security Council. How many each 
would contribute is to be agreed upon in advance. Details are to be worked 
out by the Security Council with the advice of a Military Staff Committee, 
which would also direct whatever military operations might be undertaken. 
Thus far, none of the great powers has shown much disposition to see the 
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United Nations adequately equipped with military forces. A committee 
appointed to work on the matter has been in stalemate almost from the 
start. 

The Goal of Disarmament. —Assuming that collective security would be 
attained through the United Nations, its architects envisaged disarma¬ 
ment or at least a reduction in the armed forces of member nations. A 
United Nations Commission has labored with the problem but with little 
success in view of postwar tensions. If and when disarmament can be 
attained, the resources and energy now devoted to huge military estab¬ 
lishments can be directed to constructive uses that will enrich lives and 
raise standards of living which for millions of people are distressingly low. 1 


THE ATOMIC BOMB 

When the atomic bomb was unexpectedly dropped on Hiroshima and 
Nagasaki shortly before the war with Japan ended, a new issue of momen¬ 
tous import was thrown into the hopper of national and world politics. 
The military and political implications were incalculable. Henceforth, 
new assumptions were required of all those charged with responsibility for 
American security. 

Secrecy or Cooperation ?—Everyone admitted the necessity of control, 
but opinions differed over the form it should take. The basic question 
was whether an attempt should be made to confine knowledge of the 
manufacturing processes to the United States, Great Britain, and Canada, 
the latter two having participated in the experiments, or demonstrate a 
willingness to share it with other nations. In general, those who believe 
in unilateral preparedness argue that, having developed the bomb, it 
should be kept and used for bargaining purposes and as a threat to recently 
conquered enemies and potential foes. They also insist that since no 
effective agency for international control exists, the weapon might fall into 
the hands of irresponsible persons. Others, including most of the scien¬ 
tists of the nation, counter by saying knowledge of the secrets of the bomb 
cannot be kept secret, that, having joined the United Nations, to insist on 
national control would demonstrate a lack of confidence in collective 
security, and that failure to share the bomb would provoke an armament 
race that would be certain to end in war. 

Soon after atomic bombs were first used, President Truman proposed 
legislation looking toward domestic control. A short time later, after 
consulting with leaders of Great Britain and Canada, he announced will¬ 
ingness to share atomic secrets as soon as effective and enforceable safe¬ 
guards against their use for destructive purposes could be devised. There- 

1 For further discussion of military and other obligations assumed under the United 
Nations Charter see p. 558. 
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upon, the United Nations created an Atomic Energy Commission to 
wrestle with the problem, but opinion promptly split over proposals made 
on behalf of the United States by Bernard Baruch and other proposals 
made by the Russian delegate on the Security Council. Stalemate has 
continued since. 

The Atomic Energy Commission. —Meanwhile, a heated debate was 
going on throughout the country over whether atomic energy should be 


The Vast U.S. Network for Production of Atomic Energy 



There are 1,272 separate atomic facilities under AEC direction. Most are in the 
United States; a few are in Canada and the Marshall Islands. The major installations 
in the United States are shown here. Oak Ridge, Los Alamos, Hanford, Argonne, and 
Brookhaven are key production and laboratory centers. The lines radiating from Oak 
Ridge, Argonne, and Brookhaven designate laboratories in universities under contract 
to major research centers. Other laboratories are under AEC contract for research 
in special fields. Source: The New York Times , Sept. 25, 1949. 

placed under military or civilian control in the United States. In August, 
1946, Congress passed an atomic-energy control law which, while placing 
civilians in control, provides for constant liaison with the Army and Navy 
Departments. 

The act creates a commission of five members to be appointed from 
civilian life by the President with senatorial approval. Terms are for 5 
years, terms overlap, and salaries are $15,000 for all except the chairman 
who receives $17,500. A general manager was provided to handle admin¬ 
istration. Four divisions were created—research, production, engineering, 
and military application—with the stipulation that the chief of the last- 
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mentioned division shall be a member of the armed forces. This super¬ 
structure is supposed to operate under the constant scrutiny of three com¬ 
mittees: a general advisory committee of nine members appointed by the 
President for 6-year terms; a military liaison committee appointed by the 
Secretaries of War and Navy; and a joint committee of Congress composed 
of nine from each house. The legislation then gives the United States 
government a monopoly of fissionable material and gives the commission 
broad authority over research, production, and utilization. The commis¬ 
sion is even given authority to limit the dissemination of “restricted data,” 
in other words, to keep secret certain data and prosecute those who dis¬ 
close it. 

So far as international aspects are concerned, the law anticipates con¬ 
trol by saying that its provisions are to be superseded by conflicting treaties 
or agreements later to be entered into. It further states, however, that 
American secrets are not to be made known to the rest of the world until 
“effective and enforceable international safeguards against the use of 
atomic energy for destructive purposes have been established.” Some 
distrust of the President is evinced by provisions that only Congress is to 
determine when it is safe to relinquish unilateral knowledge and control. 
Meanwhile, American manufacture of bombs continues, scientists the 
world over are engaged in a mad race to learn more about atomic energy, 
while military experts are trying to discover what atomic energy means to 
traditional concepts and weapons. 

In addition to headquarters in Washington, the Commission operates 
through five operating managers located at New York City, Chicago, Oak 
Ridge, Hanford, and Los Alamos. Actual operations are carried on largely 
through contractual arrangements with industrial firms, colleges and uni¬ 
versities, and government agencies. Fewer than 10 per cent of the total 
number of employees working on the atomic-energy program have been 
direct employees of the federal government. The production and improve¬ 
ment of atomic weapons has received the major attention of the Commis¬ 
sion. The center for this part of the program is the Los Alamos Scientific 
Laboratory operated under contract with the University of California. In 
its report for 1948 1 the Commission said, “New designs of weapons have 
been tested and found to be successful, and further developments are now 
in progress.” It also reported that a total of eight atomic weapons had 
been detonated: one in the test at Alamogordo in July, 1945; two at Hiro¬ 
shima and Nagasaki in August, 1945; two in the tests at Bikini in July, 
1946; and three in the tests at Eniwetok in April and May, 1948. 

l P. 40. 
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Chapter 28 

AIDS TO GENERAL BUSINESS 

Contrary to wide-spread belief, laissez-faire was never more than a theory 

imperfectly applied. The happy, imagined time when government did not 

interfere in the freedom of the individual by meddling in business never in fact 

existed. 

Carl Becker, Modern Democracy. 1 

Types of Business. —For present purposes businesses may be divided 
into four categories: general businesses, financial institutions, public util¬ 
ities, and public enterprises. The first includes private manufactures, 
construction, mining and quarrying, wholesale, retail, and sendee establish¬ 
ments. Among these competition is usually an important factor. The 
second includes private banks, credit institutions, insurance companies, real 
estate speculators and brokers. 2 The third includes privately owned 
businesses having such an important and vital relationship to community 
welfare as to be designated “public utilities” by state legislatures or 
Congress. 3 Among these are railroads and other common carriers; electric, 
gas, water, telephone, and sewage systems. The fourth group comprises 
those that are publicly— i.e., governmentally—owned and operated. 4 
Among these are the postal system, the Tennessee Valley Authority, and 
many others. This chapter deals primarily with those agencies and activi¬ 
ties of the Federal government related to the group we have called “general 
businesses, ” although it is obvious that many of the services described 
affect the entire national economy. 

Changing Character of Business Enterprise. —The industrial revolution 
which occurred during the middle of the last century has completely 
changed the character of the American economy. Until then agriculture 
with its auxiliary services was dominant. Farms were owned and operated 
by families; 6 businesses were comparatively small and operated by those 
who owned them. Now, well over half the population lives in urban 
centers, 6 42 per cent of the farms are operated by tenants, and a consider¬ 
able number of farms are commercially operated by corporations. Most of 
the nation’s business is no longer conducted by small proprietors who own 

1 (New Haven: Yale University Press, 1941), p. 70. 

8 See Chap. 29. 

8 See Chap. 30. 

4 See Chap. 31. 

5 With the help of slaves in the South. 

6 See p. 163. 
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BUSINESS ENTERPRISES IN OPERATION 

UNITED STATES, 1939 -1948 

NUMBERS IN THOUSANDS 


1,771 



1939 1948 

RETAIL TRADE 


185 



WHOLESALE 

TRADE 


CONTRACT 

CONSTRUCTION 


744 



SEPT. 3D JUNE 30 
1939 1948 


SERVICE 



MINING AND 
QUARRYING 



TRANSPORTATION, 
COMMUNICATION. 
PUBLIC UTILITIES 



FINANCE, 
INSURANCE, 
REAL ESTATE 


318 



1939 1948 

MANUFACTURING 



202 



The number of business enterprises declined during the war, jumped sharply in the 
two years following V-J Day, and since September, 1947, has grown at a slower rate. 
An all-time peak of 3,882,000 was reached in June, 1948; but the gain during the preced¬ 
ing nine months was only 65,000. The leveling off in the business u birth rate” was 
most evident in manufacturing and in finance, insurance, and real estate, although all 
major sectors of the company were affected. Source: Road Maps of Industry, Jan. 
7, 1949. Copyright by National Industrial Conference Board, Inc., New York, 1949. 
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their enterprises and manage them personally; rather, giant corporations 
now dominate the scene, management is separated from ownership, and 
control is concentrated in the hands of a comparatively few industrial man¬ 
agers and financiers. 1 

These trends have had and will continue to have far-reaching conse¬ 
quences both in economics and politics. Concepts of property, legal rights, 
competition, social values, and the human equation have changed. The 
word “ democracy ” has taken on a different meaning. The entire economy 
has become increasingly interdependent. Producers, wholesalers, retailers, 
and labor have become highly organized to exert unified pressure on public 
opinion and government. Governments have been called upon to assist, 
regulate, and promote almost every economic and social interest. Corpo¬ 
rate bigness requires big government, which, in turn, enhances the role of 
professional government managers and bureaucrats. Meanwhile, new 
techniques of government have been and must continue to be found. 

Department of Commerce. —The Department of Commerce is to busi¬ 
nessmen what the Department of Agriculture is to farmers and the Depart¬ 
ment of Labor is to workingmen. Created in 1903, it was known as the 
Department of Commerce and Labor until Labor was set off in a separate 
department in 1913. The department occupies one of the largest buildings 
in Washington, a structure built during the Coolidge and Hoover adminis¬ 
trations when business interests tended to predominate in national politics. 

At the head of the department is a Secretary who is also a member of 
the President’s cabinet. The Secretary is nearly always a politician who 
has supported the President’s party and usually reflects the attitude of the 
Administration toward business. The Secretary’s principal assistants and 
the internal organization of the department are shown on the chart on page 
628. Activities of the department throughout the nation are directed and 
coordinated through field offices located in principal cities. 

The Hoover Commission proposed several important changes in 
departmental organization. 2 In addition to its general recommendations 
for improving administration, the commission suggested that the depart¬ 
ment’s focus should be on (1) nonregulatory transportation activities, and 
(2) industrial and commercial services. To the first should be added 
the nonregulatory functions now performed by such agencies as the 
Interstate Commerce Commission, Maritime Commission, and Civil 

1 For a classic portrayal and analysis of this transition, sec Adolph A. Berle and 
Gardner C. Means, The Modem Corporation and Private Property (New York: Mac¬ 
millan, 1933). See also United States Congress, Temporary National Economic Com¬ 
mittee, Investigation of Concentration of Economic Power , Monograph No. 11, entitled 
“Bureaucracy and Trusteeship in Larger Corporations’* (Washington: Government 
Printing Office, 1940); National Resources Committee, The Structure of the American 
Economy , part 1 (Washington: Government Printing Office, 1939). 

2 Department of Commerce (Washington: Government Printing Office, 1949), pp. 1-7. 
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Source: Prepared from data supplied by the United States Department of Commerce. 
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TUB SECRETARY 


UNDER SECRETARY 


TWO ASSISTANT 
SECRETARIES 


ORGANIZATION 
DEPARTMENT 
OF 

COMMERCE 




BUSINESS 

ADVISORY 

COUNCIL 


MERCHANT 


CIVIL 

AVIATION 


HIGHWAY 

TRANSPOR¬ 

TATION 


RAILROAD 

TRANSPOR. 

TATION 


AIDS TO 
NAVIGATION 


FOREIGN*? 

DOMESTIC 

COMMERCE 


STANDARDS 


CENSUS 


PATENT OFFICE 


TECHNICAL 

SERVICES 


FISHERIES 


INDUSTRY 

COOPERATION 


WEATHER 

BUREAU 


NATIONAL 

INVENTORS* 

COUNCIL 


FOREIGN 

TRADE 

ZONESBOARD 


•Th* Administrative Assistant 
Secretary to be in charge d the fol¬ 
lowing staff services: 

• Solicitor 

• financial Officer 

• Management Research Officer 

• Personnel Officer 

• Information tc Publications Officer 

• Foreign Affairs Coordination 

• Congressional liaison Officer 


••An interdepartmental committee on com* 
modi tics to be established; representation from 
Commerce, Agriculture, Interior, and State. 

•••The Secretary to he responsible for co* 
ordination and development of air* rail, end 
water route patterns; and for coordination 
with National Security Resources Board. 
Marine functions of Bureau of Customs to be 
studied for possible transfer to Commerces 


The Hoover Commission proposed strengthening the Department of Commerce 
largely through the addition of agencies working in the field of transportation or the 
splitting off of their administrative functions. Except for the Public Roads Administra¬ 
tion, which it received during 1949, the department remains with its traditional industrial 
and commercial services. Source: Hoover Commission, Department of Commerce . 
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Aeronautics Board. Also to be added were the services of the Customs 
Bureau relating to marine transport, the Public Roads Administration, 
the Office of Defense Transportation, and the Coast Guard. To industrial 
and commercial services should be added the commercial fisheries activities 
then centered in the Fish and Wild Life Service, Department of the Interior. 

FEDERAL PLANNING 

Various agencies of the Federal government have long been concerned 
with long-term planning for their particular activities. This has been 
especially true of agencies concerned with conservation, national defense, 
development of public roads, rivers, and harbors. Not until the great 
depression, however, was there much concern over the need for long-term 
over-all planning for the entire national economy. Recent years have seen 
an avalanche of planning activities on the part of private individuals, 
businesses, and organizations; and they have also seen the creation of a 
large number of local and state government-planning commissions. 1 

National Resources Planning Board.—Federal over-all planning activi¬ 
ties were first begun by the National Planning Board set up in 1934 as a 
unit within the Federal Emergency Administration of Public Works. Al¬ 
ways a storm center of controversy, the agency had its name, functions, 
and administrative status changed several times until in 1939 it was named 
the National Resources Planning Board and stationed in the Executive 
Office of the President. There it remained until abolished by Congress 
in 1943. 

The board had several important functions. Its first concern was with 
America’s rich natural resources, which have all too often been ruthlessly 
exploited. The board was required to prepare inventories of available 
resources together with plans that would help the President and Congress 
formulate policies looking toward the conservation, fullest development, 
and wise use of those resources. The second function of the board had to 
do with planning for future depressions. This required studies of busi¬ 
ness trends and employment together with making recommendations to 
the President and Congress about steps that might be taken to head off 
economic collapse and lead to improved economic conditions. A third 
function was one of collaborating with other federal agencies, states, 
municipalities, and private groups in the preparation of plans for future 
public works and projects looking toward social, economic, and cultural 
advancement. A fourth duty had to do with public land. Numerous 
federal agencies acquire land and conduct studies of land use. The board 

1 For a list and description of these see George B. Galloway, Postwar Planning in 
the United States (New York: The Twentieth Century Fund, 2d ed., 1943); also by the 
same author, Planning for America (New York: Holt, 1941). 
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was given the task of recording all acquisitions and studies, not only to 
provide a central reservoir of information but also to enable its staff to 
advise various agencies with respect to future acquisitions and utilization. 
In carrying out its duties, the board established several regional offices 
through which it worked closely with existing public and private agencies 
and stimulated the creation of many new ones. The latter was probably 
its most important contribution. 

As indicated above, the board was abolished in 1943. It was never 
popular, due in part to congressional opposition to some of the persons 
who comprised its membership, but also to other reasons. Many congress¬ 
men thought planning a legislative function rather than something that 
should be done by the executive. Many came to oppose it because its 
advice to the President and the Bureau of the Budget acted as a brake 
on expenditures for rivers, harbors, etc., in which individual congressmen 
were interested. Further objections arose from the fact that some ad¬ 
ministrative agencies disliked having their activities coordinated, while 
others feared that too much federal planning would lead to undesirable 
interference with and regimentation of business and economic life. In 
spite of criticisms such as these, abolition of the board was viewed as a 
grave mistake by many. 

Although the board may not have been properly staffed and adminis¬ 
tered, there is urgent need for some agency within the Federal govern¬ 
ment charged with responsibility for planning programs for the future 
while at the same time stimulating and coordinating similar activities by 
state and local governments and private parties. Adoption of the Em¬ 
ployment Act of 1946 may ultimately fill the need. 

Planning for Full Employment.—When the war ended, thoughts turned 
to problems of reconversion and employment. Fears arose of another 
depression with all that would mean in terms of unemployment, suffering, 
and social upheaval. To be prepared for such eventualities, legislation 
was introduced in Congress which emerged as the Employment Act of 
1946. 

The stated policy of the act is for the Federal government in cooperation 
with industry, agriculture, labor, state, and local governments to develop, 
coordinate, and utilize plans to provide useful employment opportunities 
for those able, willing, and seeking to work and to promote maximum 
employment, production, and purchasing power. This is an ambitious 
resolve which will require careful planning and courageous action. The 
planning is to be done by a three-man Council of Economic Advisers and 
a staff of experts attached to the Executive Office of the President. With 
the advice and assistance of the council and staff, the President is required 
to prepare and submit an “Economic Report” to Congress annually at the 
beginning of each regular session. The report is to project and interpret 
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economic trends and include plans and recommendations for meeting 
anticipated problems. 

To facilitate consideration in Congress, the act establishes a Joint 
Committee on the Economic Report comprised of fourteen members from 
the House and Senate. This committee, which is provided with a small 
staff, is to make continuous studies of matters relating to the Economic 
Report and, not later then May 1 of each year, file a report with the House 
and Senate containing findings and recommendations. With these at 
hand, bills embodying the recommendations will be introduced, referred 
to regular standing committees, and thereafter travel the route of other 
measures. 

This is a conservative, considerably “watered down” measure as com¬ 
pared with proposals originally introduced. The Council of Economic 
Advisers is without power to coordinate the planning activities of other 
federal agencies or to work extensively with planning agencies throughout 
the country. One should also note that the council cannot of itself move 
to create a single job. Its functions are limited to those of conducting 
studies and analyses, preparing plans, making recommendations, and 
advising the President. Nevertheless, the legislation does recognize the 
need for federal planning, it establishes an agency that may be able to 
demonstrate the desirability of having a planning body with broader 
powers, and it sets up a procedure which, it may be hoped, will help to 
anticipate and forestall economic booms and depressions. 

Planning Public Works.—Public works consist of those activities that 
entail construction by, or on behalf of, governmental agencies. While a 
large volume of construction cannot be postponed, some of it can be put off 
until prices are favorable or the economy lags. The omnipresent threat of 
depression makes it imperative that governments and private concerns 
maintain portfolios of carefully planned projects, the construction of which 
can be timed to economic conditions. Recognition of this truth has led 
to the expenditure of much time, energy, and money, especially in recent 
years. 

The Federal Works Agency, transferred in July, 1949, to the General 
Service Administration, has been the focal point of public-works planning, 
although it must be remembered that each agency does most of its project 
planning itself. Most current planning activities center around federal 
buildings, public roads, public works in the Virgin Islands, and aid to 
the states. Immediately after the war, aid given to the states by the 
Federal Works Agency was directed principally toward two objectives: 
expanding educational facilities for returning veterans and providing 
technical assistance, loans, and grants for designing a backlog of public 
works intended to relieve anticipated unemployment. Later the emphasis 
was on helping states and local governments design and construct sewage 
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disposal works. 1949 legislation empowers the General Services Adminis¬ 
trator to make interest-free loans to states and their subdivisions for 
public-works planning, other than housing. Loans are made with the 
understanding that Congress is in no way obligated to help finance construc¬ 
tion. Moreover, loans are made only for projects that conform to over-all 
plans approved by competent state, local, or regional authorities. Loans 
are to be repaid when the public works are started or after 3 years have 
elapsed. 

Public Roads .—Normally, roads constitute the bulk of all public works. 
Even though the Constitution had not said that Congress shall have power 
to “establish post offices and post roads,” the Federal government doubt¬ 
less could build roads, or subsidize their building, under its authority to 
regulate commerce, its power to spend money for the common defense and 
general welfare, or its proprietary power. 1 Be that as it may, the Federal 
government has played a leading part in honeycombing the nation with 
ribbons of concrete and asphalt. 

In the beginning road building was purely a local function. First the 
county, then the state, then the Federal government intervened. The 
first federal road construction was undertaken in 1806 when Congress 
appropriated funds for improving the National Pike, but the modem era 
of federal action began in 1893 in response to demands for better roads 
from farmers and bicycle riders. After that date federal activity in¬ 
creased until the great depression, when it expanded by leaps and bounds. 
During the recent war all road construction not required for the war effort 
was discontinued, but when the war ended well-laid plans immediately 
went into operation. 

ClcLSsification of Roads .—For administrative purposes roads are classified 
into three groups: state systems, county and local joads, and city streets. 
The first includes the primary intercity and intercounty routes and con¬ 
necting links through cities. Among these, principal interstate arteries 
are marked with the familiar United States highway number sign. County 
and local roads include most of the lightly traveled rural roads and are 
for the most part under the jurisdiction of counties and other local units. 
City streets are those within municipalities. 

Bureau of Public Roads .—As mentioned above, federal activity is 
supervised by the Bureau of Public Roads. The Federal government 
assumes full responsibility for building and maintaining roads on federal 
areas such as national parks and Indian reservations. Otherwise, federal 
assistance is confined to research, planning, financing, and supervising the 
construction and maintenance of highways, bridges, and grade-crossing 
elimination done under the direction of state highway departments. 
Normally, most federal aid goes to state systems, but during the recent 

1 See p. 427. 
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depression large sums were spent through the Public Works Administration 
and Works Progress Administration on county and local roads and city 
streets. 

The basic plan of federal action was established by the Federal Highway 
Act of 1921. This offered aid divided among the states on the basis of area, 
population, and rural post mileage, usually with the proviso that federal 
grants be matched by equal amounts of state funds. 1 Federal-aid funds 
are confined to construction, and grants are contingent upon the main¬ 
tenance of improvements to federal standards. 


TARIFFS AND SUBSIDIES 

Protective Tariffs. —Tariffs are levies upon imported goods. The Con¬ 
stitution, it will be remembered, gives Congress the power to lay and collect 
“duties” and “imposts,” meaning tariffs. 2 Every American tariff law, in¬ 
cluding the first adopted in 1789, has had two purposes: one, to raise reve¬ 
nue; the other, to “protect” domestic industries, at least certain of them. 
The intent of a “protective” tariff is to keep foreign products out in order 
to give American-made products a competitive advantage in the home 
market. The advantage results from the fact that by restricting foreign 
selling, competition is eased, causing domestic prices to remain higher than 
they otherwise would. By this process a tax is levied upon American con¬ 
sumers, the proceeds of which are paid as a subsidy to the makers of 
American goods. 

Whether this is a wise or an unwise policy cannot concern us here. 
Whether for good or ill, many American businesses (“infant industries”) 
have been built behind tariff walls and, without such assistance, probably 
would never have been “born” or would have fallen by the wayside. 
Tariffs not only play a large role in deciding what kind of goods shall enter 
the country, but they also determine, to a considerable extent, the volume 
of exports, since countries will not readily buy here unless they can also sell. 
Indeed, tariffs affect the entire economy and an unwise tariff policy may 
have devastating effects not only upon the United States but upon the 
entire world. 3 The intense interest of businessmen in tariff policy accounts 

1 Grade-crossing funds are outright grants to states and are apportioned one-half on 
the basis of population, one-fourth on railroad mileage, and one-fourth on federal-aid 
highway mileage. 

2 For a full discussion of this power see p. 364. 

8 American economists are almost unanimous in saying, for example, that the Smoot- 
Hawley Tariff law of 1930 intensified the world-wide depression and seriously retarded 
recovery. It is also generally agreed that the international commercial warfare, of 
which tariffs were the principal weapon, which characterized the 1930’s, contributed to 
the rise of dictatorships and the Second World War. See especially Joseph M. Jones, 
Jr., Tariff Retaliation , Repercussions of the Hawley-Smoot Bill (Philadelphia: University 
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for the fact that tariff making has provided more controversy in Congress 
than almost any other issue. 

Tariff Schedules. —Tariff laws include many schedules, or classifications 
of commodities, wherein each product is listed together with the amount of 
the tax, if any. Tariffs are either “specific,” i.e., so much per unit, or ad 
valorem, i.e., a stated percentage of the value of the commodity. Before 
goods leave foreign ports for the United States invoices must be certified 
by American consular officers, and upon arrival they must be appraised by 
officers attached to the Customs Bureau of the Treasury Department. 
Decisions of the customs officers may be reviewed by the United States 
Custom Court, and further appeal may be taken on questions of law to the 
Court of Customs and Patent Appeals. 1 

The Tariff Commission. —Making tariffs is an exceedingly complicated 
and technical task for which Congressional committees seldom have either 
the time or training. Hence, in 1910, a bipartisan commission was created 
with twelve members appointed by the President with the advice and 
consent of the Senate. In 1930 the membership was reduced to six, who 
serve for terms of 6 years. The commission is not a quasi-legislative or 
quasi-judicial body, nor does it exercise administrative powers. It is an 
investigational and advisory agent whose primary duty is that of conducting 
research and furnishing information to Congress and the President on 
matters relating to American and foreign tariffs. 

“Flexible” Tariffs. —Formerly when Congress fixed tariff rates, they 
remained unalterable until changed by Congress. Not only did this 
produce rigidity, but it invited incessant agitation and lobbying on the 
part of special interests to secure favorable changes. The McKinley 
Tariff of 1890 empowered the President to levy special rates upon certain 
imports in retaliation for “unjust and unreasonable” charges levied by 
foreign nations upon American products. Since 1922 tariff rates have been 
based upon the cost-of-production theory, i.e., the duty fixed is supposed 
to be determined by the difference between the cost of production at home 
and abroad. When the Tariff Commission finds a difference between 
foreign and American costs, a report is made to the President, who may 
raise or lower the tariff to the advantage of the American producer. Maxi¬ 
mum and minimum rates are stated in the law, and the President is for¬ 
bidden to raise or lower any existing tariff by more than 50 per cent. 
Articles covered by a reciprocal tariff agreement, described below, are 
exempt from these provisions. 

Reciprocal Tariffs. —Still greater flexibility was provided in the Recipro¬ 
cal Tariff Act of 1934. This sought to regain vanishing American export 

of Pennsylvania Press, 1934); Lcverett S. Lyon and Victor Abramson et al., Government 
and Economic Life (Washington: Brookings, 2 vols., 1940), vol. II, pp. 592-595. 

* Cf. p. 343. 
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markets by authorizing the President to negotiate tariff agreements with 
countries willing to make satisfactory concessions. Negotiations are 
conducted under direction of an Interdepartmental Committee on Trade 
Agreements, of which the Secretary of State is chairman. 

The Tariff Commission has always been relied upon for information, but 
amendments added in 1948 by a critical Congress gave it a special role. 
These changes required the President to obtain a full factual report from 
the Tariff Commission that gave special attention to the effect of proposed 
changes on similar products produced in the United States. Among other 
things, this report was to include a “peril point” for each product beyond 
which a tariff reduction would adversely affect similar American products. 
The commission was given 120 days in which to investigate and report, 
during which time the President was estopped from putting an agreement 
into effect. At the end of the time indicated, two reports were supposed 
to reach Congress: one from the President, giving his proposals with justi¬ 
fication, and the other from the Tariff Commission. The assumption 
behind this procedure was that with this data at hand Congress would be 
in a position to investigate and air opposition views. Supporters of the 
agreement program heatedly opposed these concess ons, and the matter 
was made an issue in the 1948 presidential campaign. The following 
Congress succeeded in repealing these restrictive provisions, thus restoring 
the pre-1948 procedures. 

Although the tariff agreements resemble treaties, they are not considered 
to be such, and they do not require Senate approval. The President is not 
unlimited in his power, however: (1) no rates may be raised or lowered by 
more than 50 per cent; (2) articles on the dutiable list may not be trans¬ 
ferred to the free list, nor vice versa; and (3) no agreement to reduce the 
indebtedness of a foreign government may be made. The agreements 
have generally, but not drastically, lowered tariffs and stimulated trade. 
Whether there have been instances where particular industries have been 
adversely affected is a matter of controversy; the Department of State 
thinks not, but others violently disagree. Agreements can be suspended 
by the President if in his opinion the other party is discriminating against 
American commerce or otherwise following policies that will defeat the 
purposes of the act. 

The act has a 3-year time limit, 1 hence becomes the subject of periodic 
congressional review. The discussion has always been heated, if not acri¬ 
monious. Principal critics are usually high-tariff advocates, industries that 
think they have been injured or fear they might be, and those who claim 
that they are opposed in principle to the broad grant of discretion given to 
the President. Most of these refrain from advocating outright repeal but 
urge some sort of congressional review before agreements go into effect. 

1 Except for the period from 1943 to 1945, when the time was shortened to 2 years. 
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Subsidies. —In addition to tariffs, the list of direct and indirect subsidies 
made to business groups is a long one. Only a few will be suggested here. 
Generous land grants were made to railroads during the last century. 
Federal grants for rivers and harbors have been a boon to many localities, 
businessmen, and shippers. Appropriations for public roads have been an 
important direct and indirect subsidy to the construction industry, the 
makers of automobiles, carriers by bus and truck, as well as an invaluable 
service to the general public. Generous payments have been made to rail, 
water, and air carriers for carrying the mail; while mail has been carried for 
below-cost rates, or free of charge, for the benefit of special groups as well 
as the public. 1 The construction of air lines and airports has been an impor¬ 
tant stimulus to the aircraft industry. Several federally owned utilities, 
like the Inland Waterways Corporation and the Alaskan Railroad 2 have 
subsidized certain groups and areas by below-cost operations. Shipbuilders 
and the merchant marine have been generously assisted. 3 During the 
depression the Federal government deliberately spent huge sums to stimu¬ 
late business activity; 4 while throughout the war federal funds were 
lavishly spent to encourage the production of war materials and hold prices 
in line. While other groups in the country—farmers, workmen, unem¬ 
ployed, veterans, consumers, etc.—have also received financial assistance 
on innumerable occasions, the business community has without doubt 
done well by itself. 


PROMOTION OF FOREIGN TRADE 

As noted in a previous chapter dealing with foreign relations, 5 citizens of 
the United States have billions of dollars invested abroad and trade interests 
in all parts of the world. In addition to the Department of State, the chief 
centers of trade promotion are the Office of International Trade in the 
Bureau of Foreign and Domestic Commerce and the Export-Import Bank. 

Foreign Trade Services. —The Office of International Trade uses its 
influence to rid world trade of restrictions, instabilities, discrimination, 
and bilateral limitations. Its aim is a “balanced, multilateral trade.” 
To this end it has worked with other agencies and the United Nations try¬ 
ing to form an acceptable International Trade Organization. It also 
helped launch the Economic Recovery Administration (Marshall Plan), and 
it helps formulate reciprocal tariff agreements. Export licenses, now 
required of about 50 per cent of all exports from the United States, are 
issued by this office. Moreover, the office helps administer Foreign Trade 

1 See p. 700. 

2 P. 703. 

* P. 649. 

4 Cf. p. 649. 

‘P. 548. 
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Zones—port areas designated by Congress where foreign goods may stop 
temporarily, without tariffs, for repacking and reshipment. A constant 
stream of economic data from all parts of the world makes this office an 
invaluable source of information and advice for both private and govern¬ 
mental agencies. 

The Export-Import Bank. —This corporation dates back to 1934. After 
being a part of several agencies it is now a permanent independent estab¬ 
lishment. It is organized under the laws of the District of Columbia and 
governed by a board of directors consisting of the Secretary of State ex 
officio and four full-time members. Its capital stock is owned entirely 
by the Federal government, most of it by the Reconstruction Finance 
Corporation with which there is close cooperation. The bank was origi¬ 
nally intended to help finance trade with Russia; it later proved more 
helpful in the Latin American theater; and it is now aiding trade with 
countries in war-tom areas. The bank has two primary functions: one to 
lend money to exporters and importers who cannot obtain desired funds 
from private banks, to help them take advantage of foreign business oppor¬ 
tunities; the other, to make loans to foreign governments to help them 
develop their resources, stabilize their economies, market products in an 
orderly manner, and recover from the war. 

Loans to foreign governments have been largely of four types: one for 
improving their monetary and exchange situation; the second for develop¬ 
ing internal improvements and production facilities; the third for develop¬ 
ing strategic materials for use during the war emergency; the fourth for 
financing relief and reconstruction. Brazil has been the largest borrower 
in the Western Hemisphere, many of the credits having been used for high¬ 
ways, railroads, ore mines, and steel mills. Mexico has borrowed large 
sums for the purchase of capital equipment. Cuba has also borrowed 
heavily for such things as highways, irrigation, warehouses, agricultural 
implements, and telegraph equipment. China, in the Orient, and France, 
in Europe, have borrowed heavily. Loans are rarely made in lump sums; 
rather they usually result in establishing a line of credit. The borrower 
uses only as much as he needs and pays no interest on the remainder 
authorized. Most of the loans have led directly to purchases of American 
goods for export. 

RESEARCH, STANDARDS, AND STATISTICS 

Of inestimable value to business are governmental research, standards, 
and statistics. While this is an important function of many agencies in 
Washington, 1 only the work of those in the Department of Commerce will 
be discussed at this point. 

1 In 1941 there were at least forty-six federal agencies engaged in research, inspection, 
and other activities connected with the establishment and maintenance of standards 
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National Bureau of Standards. —This bureau is the principal agency of 
the federal government engaged in physical research. In addition to its 
large plant in Washington, the bureau has small branch laboratories, 
proving grounds, and testing and field stations located in and around the 
United States. Working at the bureau are its own highly skilled staff, 
research associates assigned by private organizations, and scientists and 
engineers of foreign countries who work as guests. 

In an earlier chapter 1 it was pointed out that Congress has authority to 
fix standards of weights and measures. It was also observed that Con¬ 
gress has legalized both the British system of weights and measures and the 
metric system. It was emphasized that, with a few exceptions, federal law 
does not make conformity to standards mandatory but depends for enforce¬ 
ment upon voluntary compliance and upon state and local governments. 

Standards .—Although recommended by President Washington and the 
subject of exhaustive reports, few standards were fixed by the Federal 
government prior to 1838. Meanwhile, 2 the country operated under state 
standards that had been inherited from the colonial period. To bring 
about greater uniformity, Congress, in the year mentioned, legalized the 
English system (foot, inch, gallon, quart, pound, ounce, etc.), with which 
everyone is familiar. Later, in 1866, the metric system (meter, liter, gram, 
etc.) commonly used in Europe, was also legalized. 3 Ever since, both sys¬ 
tems have been legal, although use of the metric system is confined largely 
to laboratories, technical institutions, and to a few manufacturers for 
export. Federal law, except in a few instances, compels no one to follow 
either system, although the federal courts assume that all legal transactions 
are based upon one or the other. 

Since enacting these basic measures, specific standards have been fixed 
for measuring sheet and plate iron and steel, electricity, barrels, baskets and 

for things bought by federal, state, and local governmental agencies and for products 
entering interstate commerce. This included fixing a “score” for butter, grades for 
meat, fruits, vegetables, wool, cosmetics, and many more articles. For a comprehensive 
review' of the w'ork of the agencies referred to, see Temporary National Economic Com¬ 
mittee, op. cit. Monograph No. 24, “Consumer Standards.” 

1 See p. 423. 

2 For a history of weights and measures, see William Haliock and Herbert T. Wade, 
Outlines of the Evolution of Weights and Measures and the Metric System (New York: 
Macmillan, 1906). Consult also National Industrial Conference Board, The Metric 
versus the English System of Weights and Measures , Research Report No. 42 (New r York: 
Century, October, 1921); and, by the same authors, Weights and Measures in the United 
States , Arguments for and against a Change , Special Report No. 34 (Newr York: National 
Industrial Conference Board, Inc., 1926). See also Louis A. Fischer, History of the 
Standard Weights and Measures of the United States, Bureau of Standards Publication 
M 64, 1905 (Washington: Government Printing Office, 1905). 

* The exact measures and weights with their equivalents are given in United States 
Code, Annotated, Title 15, Section 205. 
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hampers for vegetables and fruit, and time. Although copies of these are 
sent to the states, who may also adopt and enforce them, federal law makes 
compliance with them mandatory. 1 

Over a period of years the bureau has not only established basic stand¬ 
ards for common weights and measures, but for many other items as well. 
The more permanent of these are called “American Standards” and are 
fixed in accordance with procedures established in cooperation with the 
American Standards Association, a private organization. Others are called 
“Commercial Standards.” The chief difference lies in the fact that the 
former are established by a more deliberate process, hence enjoy greater 
prestige, at least in the eyes of some. Copies may be found in Handbooks , a 
series entitled Commercial Standards , and circulars, published by the bureau. 

A standard is fixed after extensive research and consultation with repre¬ 
sentatives of state and local governments, scientific societies, producers, 
distributors, and consumers. Businessmen who agree to comply with 
standards are certified and may refer to this in their advertising. A list of 
commercial standards includes such common items as mopsticks, pipe 
nipples, clinical thermometers, fuel oils, dress patterns, men’s pajamas, wall¬ 
paper, mirrors, hosiery lengths and sizes, Venetian blinds, and many others. 

Research .—Performance of its duties requires research into nearly all 
branches of the physical sciences. Some of the fields are electricity 
(including radio), weights and measures, heat and power, optics, chemistry, 
atomic and molecular physics, metallurgy, clay and silicate products, trade 
standards, and building materials and structures. Results are published 
monthly in the Journal of Research and in separate articles entitled Research 
Papers . Progress of work in the laboratories and other activities can be 
followed in the Technical News Bulletin , published monthly. 

Testing and Consulting. —Testing and calibrating to ascertain whether 
items, especially those purchased by governmental agencies, conform to 
standards is also an important function of the bureau. This service is free 
to agencies of the Federal and state governments, but a fee is charged for 
private tests. During a year thousands of tests are made of objects varying 
from sugar and light bulbs to clinical thermometers and varnish. In its 
testing the bureau cooperates closely with the American Society for Testing 
Materials, a national technical society devoted to the promotion of the 
knowledge of engineering and the standardization of specifications and 
methods of testing. 

Simplified Practices .—Of special interest to businessmen are the efforts 
of the bureau to diminish waste in industry by eliminating unnecessary 

1 In the case of time, only common carriers engaged in interstate commerce and 
officials of the Federal government are obliged to follow whatever time is legally declared 
standard. Failure on the part of any person to adhere to the standards prescribed for 
barrels, baskets, and hampers is declared a crime and punishable in federal courts. 
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variety of products. Upon request of an industry, the Division of Sim¬ 
plified Practice makes a survey of the size, variety, and trade demand for 
a particular type of product. It may find, as it has, that production costs 
are unnecessarily high due to the fact that a large variety is produced in 
order to cater to the demands of a few. It found, for example, that it took 
only 70 styles and colors of a certain product to satisfy 90 per cent of the 
purchasers but 3,614 additional styles and colors to satisfy the other 10 
per cent. This disclosure led manufacturers to reduce and simplify their 
styles and colors, with resultant savings to all concerned. Over the years 
the bureau has helped to simplify the number and variety of hundreds of 
items, including such as bolts and nuts, paper boxes, grocers’ paper bags, 
shovels, spades and telegraph spoons, pocketknives, wheelbarrows, car¬ 
bonated beverage bottles, cans for fruits and vegetables. This service has 
been of incalculable value to businessmen and the general public. 

The Bureau of the Census. —This bureau was originally created to count 
the people for purposes of apportioning members of Congress and direct 
taxes. Nearly everyone is familiar with the fact that censuses are taken, 
but few realize what becomes of the data. Nor is it commonly realized 
that the bureau does more than take a census every 10 years. It is the 
principal statistical agency of the Federal government. It is concerned not 
only with gathering and compiling data but also with improving statistical 
methods. 

The sixteenth decennial census was taken in 1940, requiring the services 
of more than 100,000 persons. The data collected, and now published, 1 
relate to population, occupations, unemployment, housing, agriculture, 
irrigation, drainage, manufactures, business, and mineral industries. Here 
is a mint of information! More is to come after the 1950 census. 

In addition to this over-all enumeration, the bureau takes a special 
census of religious bodies and of agriculture every 10 years, a 5-year census 
of electric and other utilities and of manufactures, and numerous other 
special censuses. Also assembled and published are life tables and statis¬ 
tics of natality and mortality, statistics of state and local governments, 
prison and reform institutions, crimes, business trends, and many others. 
Businessmen find it profitable to consult the Statistical Abstract of the 
United States , published about every 2 years, Foreign Commerce and 
Navigation of the United States, published annually, and special reports 
bearing upon their particular interests. 

Bureau of Foreign and Domestic Commerce. —In addition to services 
rendered to foreign traders, this bureau is engaged extensively in economic 
and business research. Information is gleaned constantly through consular 
reports and intimate contacts of field agents stationed in various parts of the 

1 United States Department of Commerce, Sixteenth Census of the United States: 
1940 (Washington: Government Printing Office, 1942). 
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country. This is made available to other government agencies and to the 
public in Survey of Current Business and Domestic Commerce , both of which 
are published monthly, the Foreign Commerce Weekly , and special publica¬ 
tions. The bureau attempts to cooperate with collegiate schools of business 
and departments of economics in the promotion of research, and it en¬ 
courages local communities to study and improve their economic welfare. 
It has been especially concerned with the removal of interstate and foreign 
trade barriers. 

Weather Bureau. —The Weather Bureau was transferred from the 
Department of Agriculture to that of Commerce in 1940. Weather ob¬ 
servations are made at thousands of places throughout the country. Its 
airway stations make observations and telegraph reports at scheduled times 
throughout the day, while others make observations daily and report as 
required. Summary reports are exchanged with meteorological centers of 
other nations. Observations comprise all surface weather conditions, 
river and flood stages, and upper-air conditions. In addition, the bureau 
sponsors a number of research projects seeking fuller knowledge of meteor¬ 
ology. Its results provide the basis for weather maps and reports which 
appear in the daily press and which are broadcast over the radio. Special 
warnings are given of storms, hurricanes, cold waves, frosts, forest fires, 
and floods; while specialized daily forecasts are issued for aeronautics, 
agriculture, engineering, and navigation. Here is a basic and invaluable 
service to businessmen and the general public. 

Coast and Geodetic Survey.—This bureau is one of the oldest, dating 
back to 1807 when it was authorized to make an authentic survey of the 
coast. Its work has followed the expansion of the country in all directions. 

Besides the main office in Washington, there are field stations and ob¬ 
servatories scattered throughout the United States and its territories. The 
agency's surveys, charts, maps, and reports are of special value to those 
interested and engaged in navigation, fishing, engineering, aeronautics, 
building, and radio industries. While its work is basic to the American 
nation and economy, it is seldom dramatized. The average citizen hears 
of it only at times of earthquakes. 

PATENTS, TRADE-MARKS, AND COPYRIGHTS 

Patents. 1 —Present patent laws were enacted in 1870. They are ad¬ 
ministered by the United States Patent Office, a unit of the Department 
of Commerce. Their provisions have had a profound effect upon the entire 
American economy. Nearly 25,000 patents were issued during the fiscal 
year of 1948. One should not assume that all these are granted to obscure 
geniuses whose laboratory is attic or cellar; rather, well over half are issued 

1 The patent power is discussed on p. 420. 
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to corporations, a good number of which are foreign. Distribution over a 
period of 17 prewar years is shown in the following charts. 

Patent Applications .—Applications for patents are sent to the Patent 
Office in Washington. Upon receipt of notice that the application has 
been filed, use of the familiar “patent pending” is permissible. Prior to 
1870 each applicant had to file a model together with a drawing and 
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description of his invention; now models are required only where an ex¬ 
aminer thinks it necessary or useful. Upon receipt of an application it is 
checked to see if it is in the proper form; then it goes to one of a number of 
examining divisions, where it is looked over to see whether the invention is 
fully and clearly disclosed. Then a search is made through domestic and 
foreign patents and literature to ascertain whether a prior invention has 
been patented. If the office is satisfied that the inventor's claims are valid, 
a patent is issued and printed copies of the specifications and drawings are 
prepared and published in the Official Gazette , issued weekly. If the patent is 
denied because two or more claims have been filed, a board of three * 1 exam¬ 
iners of interference" decides the question after hearing testimony and 
arguments. From this decision an appeal may be taken to an eleven-man 
board of appeals from whose judgment an appeal can be taken to the 
United States Court of Customs and Patent Appeals or the district court for 
the District of Columbia, thence, on question of law, to the Court of Appeals 
for the District of Columbia. 1 Fees of varying amounts are charged for 
services rendered patent applicants. A scientific library and search room 
containing millions of copies of patents, including 6 million of those issued 
by foreign countries, is maintained for use by the staff and the public. Over 
the years, more than 2H million patents have been granted. Copies are 
kept in stock for distribution and sale to the public. 

Eligibility for Patents .—Patents may be granted to any person (citizen 
or alien) 2 

Who has invented or discovered any new and useful art, machine, manufacture, 
or composition of matter, or any new and useful improvement thereof, or who has 
invented or discovered and asexually reproduced any distinct and new variety of 
plant, other than a tuber-propagated plant. . . . 

The patent conveys the exclusive right to make, use, refrain from use, 
and vend the invention throughout the United States and its territories. 
The privilege runs for 17 years from date of issue, after which it becomes 
public property, although the patentee by taking advantage of legal 
technicalities and ingeniously planned delays frequently enjoys his mo¬ 
nopoly for a longer period. If the Patent Office makes a mistake in issu¬ 
ing a patent that it should not have issued, the patent is invalid. Hence, 
though an inventor possesses a patent, he might find himself being sued 
for infringement. Besides being prepared to defend himself in such 
instances, an inventor must be ready to bring an infringement suit when¬ 
ever someone else infringes his patent. All suits like these originate in 
federal district courts. 

»Cf. p. 343. 

1 Excepting employees of the Patent Office, and enemy aliens. When the war broke 
out in 1941, all American patents owned by the enemy or enemy aliens were seized by 
the Alien Property Custodian. 
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Criticisms of Patent Laws .—Patent laws, which have been virtually 
unchanged since 1870, recently have been the subject of much investigation 
and criticism. 1 The chief complaint is that large corporations, to whom 
many patents are issued, abuse their patent monopolies by entering into 
agreements of various sorts with others for the purpose of diminishing 
competition and restraining trade. It is also complained that patented 
inventions are “ 1 suppressed,” which means that inventors are given patent 
monopolies and then do not use them but, rather, hold on to them for 17 
years simply to keep someone else from patenting and marketing the 
invention. By this means, a large corporation holding several key patents 
might prevent the use of some new process or product for many years. 
Other complaints are that “patents-pending” privileges are abused; that 
the big intimidate the weak by threats of infringement suits; that there is 
too much litigation and expense connected with obtaining patents; and 
that the judges who handle court disputes lack technical training neces¬ 
sary to ensure uniformity and justice. Many suggestions for reform have 
been made and though bills have been introduced, Congress has, at this 
writing, 2 taken no action. 

Trade-marks. —Trade-marks are governed by Congress under its power 
to regulate interstate and foreign commerce. The latest legislation 3 is the 
Lanham Trade-mark Act of 1946—a measure long striven for by interested 
parties. This law generally codifies, revises, and simplifies common and 
federal statutory law on the subject. 

Under the new legislation not only trade-marks may be registered but 
also service marks, collective marks, and certification marks. A trade¬ 
mark is a word, name, symbol, or device, or any combination of them, 
which identifies and distinguishes goods. Examples are “Kodak” for 
cameras and “Philco” for radios. A service mark is one which identifies 
and distinguishes a service, for example “Greyhound” for bus transporta¬ 
tion and “Amos V Andy” for entertainment. A collective mark is one 
used by a group or association to identif} r or distinguish goods or services 
of members, for example “Indian River” for oranges, “Mohawk Valley” 
for apples, the pine tree for Rochdale cooperatives, and the Boy Scout 
emblem. A certification mark is one used for goods and services of any 
person other than owners to certify regional origin, quality, accuracy, 
mode of manufacture, and the like. Examples are various seals, like the 

1 See especially: Temporary National Economic Committee, Investigation of Con - 
centration of Economic Power , Monograph No. 31, by Walton Hamilton et al. } “Patents 
and Free Enterprise/* and Temporary National Economic Committee, Investigation of 
Concentration of Economic Power , Hearings , part 3, “Patents, Proposals for Changes in 
Law and Procedure.** 

* Fall, 1949. 

a For an excellent historical commentary and analysis see United States Code , An¬ 
notated , Title 15, Chap. 22. 
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“Good Housekeeping Seal of Approval 1 and the labor union symbol used 
to indicate that work was done by organized labor under collective bar¬ 
gaining. 

Marks of all types are registered with the Patent Office. The procedure 
is much the same as that explained above for patents. Among marks not 
to be registered are those showing a flag or symbol of any American or 
foreign government; those that are immoral, deceptive, or scandalous; those 
which may suggest a connection with or likeness to persons living or dead, 
institutions, beliefs, or national symbols; or those that closely resemble 
marks already registered. Marks of all types are good for 20 years provided 
that after 5 years registrants file affidavits showing that their marks are 
still in use or that nonuse is due to special circumstances. After the first 
20 years registrations may be renewed for subsequent periods of similar 
length. As in the case of patents and copyrights, registrants must protect 
their own rights by resort, if need be, to the courts. 

Copyrights. —Unlike the agencies described above, this office is not in 
the Department of Commerce, but rather is a part of the Library of Con¬ 
gress. Copyrights may be obtained only after writings are published. 
To secure them two copies must be sent to the Copyright Office with 
an appropriate fee. When received, the work is registered and the author 
is duly notified. Henceforth he enjoys the exclusive right to “print, 
reprint, publish, copy and vend” the work. The privilege extends for a 
period of 28 years and is renewable for a second, but not a third, period of 
the same duration. Notice of copyright must be printed somewhere near 
the front of the publication; if it is not, others may copy or reproduce the 
work in any way they please. As compared with the issuance of patents, 
the procedure is simple and brief. As in the case of patents, the Copy¬ 
right Office does not guarantee the originality of the writing, nor will it 
protect the author from infringement. Such protection must be obtained 
by resort to the United States district court. 

At present one may copyright the following: 

1. Books, including composite and encyclopedic work directories, 
gazetteers, and other compilations 

2. Periodicals, including newspapers 

3. Lectures, sermons, addresses (prepared for oral delivery) 

4. Dramatic and dramatico-musical compositions 

5. Musical compositions 

6. Maps 

7. Works of art, models or designs for works of art 

8. Reproductions of a work of art 

9. Drawings or plastic works of a scientific or technical character 

10. Photographs 

11. Prints and pictorial illustrations 
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12. Motion-picture photoplays 

13. Motion pictures other than photoplays 

There is a fundamental difference between patents and copyrights. 
The former protects the subject matter for which patents are granted even 
against a bona fide inventor who may independently make the same inven¬ 
tion. A copyright, on the other hand, protects only against actual copy¬ 
ing. One may write a book, for example, describing Niagara Falls, and 
secure a copyright thereon; this does not prevent someone else from writing 
a book on the same subject, as long as he does not copy from the former. 
One may take a photograph and have it copyrighted, but this would not 
prevent someone else from taking a picture of the same scene. Several 
authors may write textbooks about the same subject; their books will 
necessarily be similar, but their copyrights will not be infringed unless 
one actually copies from another. 

DEBT RELIEF AND FINANCIAL AIDS 

Bankruptcy. —Because many businessmen fail, provision for their or¬ 
derly liquidation is an important contribution to business enterprises 
and the public. 1 No agency of the executive branch has been set up by 
Congress to administer laws relative to insolvent businesses. Instead, 
administration is left largely to the courts. Bankruptcy cases originate as 
equity proceedings before United States district courts. With a few 
exceptions, they may be started either by the debtor himself or by his 
creditors. After a debtor has been declared a bankrupt, settlement of the 
estate usually takes place under the supervision of a referee appointed by 
the court and one or more trustees chosen by the creditors. Appeal may, 
as usual, be taken to the Circuit and Supreme Courts. 

Federal Bankruptcy Legislation. —Except for three brief periods, all of 
which followed major and minor depressions, 2 Congress left the field entirely 
to the states prior to the enactment of the Nelson Act in 1898. Following 
discovery of numerous bankruptcy frauds and widespread criticism of the 
Nelson Act, President Hoover, in 1931, caused a nation-wide survey of 
the results of the law. The disclosures of this report, coupled with wide¬ 
spread economic distress, led to a number of amendments. Finally, in 
1938, the Chandler Act was passed, which, while retaining the framework 

1 The power upon which bankruptcy legislation is based is discussed on p. 424. 

8 The first bankruptcy act, Apr. 4, 1800, followed the minor depression of 1798. It 
was repealed in 1803. The second, Aug. 18, 1841, followed the severe depression of 
1837 and was repealed in 1843. The third, Mar. 3, 1807, followed the financial dis¬ 
turbances incident to the Civil War, and was repealed in 1878. Subsequent legislation 
has also been born of depression. The Nelson Act of July 1, 1898, followed the de¬ 
pression of 1893, while the revisions that culminated in the Chandler Act of 1938 grew 
out of the great depression. 
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of the Nelson Act, embodied many amendments and codified existing law 
on the subject. The changes included special provisions for farmers, 
railroads, municipalities, and certain other types of private corporations. 1 

Business Credit. —In normal times private financial institutions, with 
the aid of the Federal Reserve System and only incidental assistance from 
the Treasury Department, have been able to meet the credit needs of the 
business community. The First World War brought unusual demands, 
causing Congress to create the War Finance Corporation to lend directly, 
when funds from private sources were unavailable, to industries whose 
operations were “necessary or contributory to the prosecution of the war,” 
and also to banking institutions and building and loan associations. In 
1919 the same corporation was authorized to help finance the railroads, 
then under governmental operation, and American exporters. During 
the 1920 , s these activities were terminated, but the depression caused a 
resumption of federal lending on an unprecedented scale. During the 
Second World War most of these activities were continued and even greatly 
expanded. In this field two wars and a major depression have wrought 
a revolution, the Federal government now assuming responsibility for 
directly or indirectly underwriting the credit needs of the national economy. 

The Reconstruction Finance Corporation (RFC ).—Of all federal lending 
agencies the Reconstruction Finance Corporation is the largest and the 
one most directly concerned with general business. This gigantic institu¬ 
tion was started under the Hoover administration in 1932. It was given 
corporate form in order to afford greater freedom and flexibility of action, 
with a life span of 10 years which has since been extended through June 
30,1956. Prior to 1945 it was part of the Department of Commerce. Its 
transfer to the Federal Loan Agency occurred in February, 1945, when 
President Roosevelt removed the chairman, Jesse Jones of Texas, and 
nominated former Vice-President Henry A. Wallace, who was thought by 
a coalition of conservative Democrats and Republicans to be too radical 
to be placed in charge of such a mammoth financial institution. In 1947 
the Federal Loan Agency was abolished and all its functions turned over 
to the RFC, which has subsequently been an independent establishment. 
The corporation has a capital stock of 100 million dollars, all of which is 
owned by the Federal government. Management is vested in a three- 
man board of directors. The Corporation functions through a principal 
office in Washington, a representative in Honolulu, and loan agencies 
located in thirty-one principal cities. Federal Reserve Banks act as 
depositories and fiscal agents for the corporation. Established to help 
finance industry through the depression, it has now become one of the 
largest financial institutions in the Western world. 

1 For a discussion of the controversy over the constitutionality of some of these pro¬ 
visions, see pp. 424-426. 
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Functions of the RFC .—During the depression the RFC came to the 
aid of many businessmen and many state and local governments. As the 
war approached, RFC funds were used to finance expansion of war indus¬ 
tries, and later its resources were devoted almost entirely to this purpose. 
After the war it helped finance reconversion. During the war period the 
RFC went into business itself on a large scale. Indeed, as of January, 
1945, it and its subsidiaries were operating 125 plants, among them steel 
mills, aircraft factories, munitions plants, and the like. The RFC has 
also helped finance some of the other federal agencies, including the Federal 
Deposit Insurance Corporation, the Export-Import Bank, and the Federal 
Home Loan Banks. 

Presently, the RFC is liquidating many outstanding loans, lending to 
private businessmen when funds may be unavailable from other sources, 
lending to state and local governments for public works, continuing to help 
finance other federal agencies, lending money where necessary because of 
floods or other catastrophes, liquidating some of its war-started produc¬ 
tive facilities, and continuing to operate some of its enterprises. Among 
the latter are a tin metal works in Texas, a sisal plantation in Hawaii, 
abaca plantations in Central America, and a press for forging light metals 
at Worcester, Mass. 

Federal Emergency Spending.—During the depression years, besides 
making credit available on easy terms, the Federal government followed 
a deliberate policy of spending public funds to alleviate distress and create 
purchasing power which it hoped would 4 ‘prime the pump ,, and restore 
business to normal levels. Ordinary expenditures increased from 3 billion 
dollars in 1931 to more than 4^ billion in 1938, while nonrepayable ex¬ 
penditures for relief and recovery amounted to a total of nearly 15 billions 
for the years 1932-1938. The principal emergency spending agencies 
were the Public Works Administration and the Works Progress Adminis¬ 
tration, whose activities are discussed in a later chapter. 

Government spending during depressions for “public works” is nothing 
new. What occasioned extraordinary controversy during the 1930’s was 
the fact that the Federal government for the first time stepped boldly into 
the field; the unprecedented extent to which the program was carried; fear 
lest the activities become permanent; and apprehension lest this become 
the first stage of eventual transition to state socialism. Federal lending 
and spending undoubtedly eased the lot of many farms, homes, financial 
and business institutions, provided many useful public buildings and social 
improvements, and generally helped sustain morale throughout a dis¬ 
tressed world. Critics insist, however, that permanent recovery would 
have come quicker had policies been adopted which looked more toward 
the restoration of confidence in private enterprise. 

Spending for armaments and eventual war began in earnest in 1939. 



650 


THE AMERICAN FEDERAL GOVERNMENT 


During the period between 1939 and 1944 a total of more than 194 billion 
dollars was spent for preparedness and war alone. Needless to say, this 
“primed the pump” with a vengeance! Almost overnight traditions of 
individualism and fears of socialism disappeared and the national economy 
became a collective giant with almost every segment under government 
control. Both the short- and long-run consequences for business are 
incalculable. 

After the war, inflation at home acted as a restraint on federal spending 
for economic reasons, but large-scale outlays for military purposes and 
overseas relief and rehabilitation had a stimulating effect on the economy. 
Steps proposed to be taken to rearm signatories of the North Atlantic 
Pact and to help undeveloped regions to prosper are likely to have the 
same effect. With every dip in the business cycle the clamor increases 
for more government spending. In consequence, politics and economics 
have become increasingly intermingled, with the Federal government at 
the center striving to plan, serve, control, and “save” the economy and 
those most likely to get hurt. Whether this is wise policy, or whether the 
Federal government can accomplish what is proposed, will provoke an 
argument in almost any quarter and at any time. 
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Chapter 29 

GENERAL BUSINESS REGULATION, CONSUMERS , SERVICES, 

AND HOUSING 

It is a matter of common knowledge that corporations are not natural 
persons. They are artificial persons. They are creatures of the govern¬ 
ment. Only on the authorization of government can they come into existence. 
Only with the sanction of government can they perform any acts, good or bad. 

The corporate abuses which have occurred, the concentration of wealth which 
has come about under their operations, all can be laid directly and immediately 
at the door of government. There i6 no escape from this responsibility. 

Charles A. Beard. 1 


REGULATION OF SECURITIES 

Need for Regulation. —When corporations organize, their securities— 
stocks, bonds, debentures, certificates, etc.—are sold to the public, gen¬ 
erally through “stock markets” or “security exchanges.” Corporate 
securities are owned by millions of persons, many of whom own only a few 
shares. Without governmental regulation, poorly informed investors may 
easily be misled, even by reliable brokers, while many will fall prey to 
unscrupulous promoters. 

The states have attempted to protect the investing public by “blue-sky 
laws” aimed primarily at fraudulent sales, and by statutes requiring the 
registration of securities with some state agency. While of value, these 
provided inadequate protection and the states hesitated to enact drastic 
laws fearing exchanges would move to some more accommodating state. 
Moreover, the interstate character of corporate financing made effective 
state control virtually impossible. 

Securities and Exchange Legislation.—The stock-market crash of 1929 
and subsequent disclosures clearly revealed the necessity for federal con¬ 
trol. Congress responded by enacting the Federal Securities Act in 1933 
and the Securities Exchange Act in 1934. These laws are administered by 
a Securities and Exchange Commission, created in 1934 and composed of 
five members appointed for terms of 5 years. 

The Federal Securities Act seeks to provide the public with accurate 
information about corporate securities, while the Securities Exchange 
Act provides for the regulation of buying and selling of stocks and bonds 

1 United States Senate, Committee on the Judiciary, Federal Licensing of Corpo¬ 
rations, Hearings , 75th Cong., 1st Sees., on S. 10 (Washington: Government Printing 
Office, 1937), part 1, p. 72. 
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on security exchanges throughout the country. Their purpose is not to 
guarantee the investments of individuals but to provide them with essential 
information by which to judge the securities they buy, and to protect them 
from misrepresentation. More specifically, the basic requirement is that 
corporations issuing securities to the public, security exchanges, and persons 
dealing in securities outside the exchanges (“over-the-counter” sales) 
must register with the Securities and Exchange Commission. Before 
offering securities for sale, corporations must file with the commission a 
statement containing essential information about the business upon which 
the value of their securities depends. Exchanges, brokers, and dealers 
are required to keep accounts in accordance with methods prescribed by 
the commission, and make periodic reports. In addition, the law makes 
illegal certain unfair competitive practices such as “washed sales” and 
“matched orders.” 1 As a means of further controlling speculative booms, 
the Federal Reserve Board is empowered to fix “margins,” i.e., fix the 
amount of credit that may be extended to those who buy securities. 

It is now generally agreed that legislation such as this was long overdue 
and will be retained regardless of which party is in office, although there 
are some who believe the regulations should be relaxed to help “restore 
confidence” in business. 

COMPETITION AND TRADE PRACTICES 

Capitalist theory assumes that private business should and will compete 
freely. Experience demonstrates, however, that there is a difference 
between theory and practice resulting in combinations of one sort or 
another with tendencies to monopolize the market. Such control as was 
deemed necessary was left to the states until near the end of the last 
century, but the emergence of large-scale trusts in oil, sugar, meat, steel, 
and other basic industries led to the passage of the Sherman Antitrust 
Act of 1890. This is still the basic law on the subject. At the same 
time many states have retained their statutes with respect to intrastate 
commerce. 

Antitrust Legislation. —Provisions that proscribe monopolies and mo¬ 
nopolistic practices in interstate and foreign commerce are found in 
five principal statutes: the Sherman Act of 1890, the Clayton Act of 1914, 
the Federal Trade Commission Act of 1914, the Robinson-Patman Act 
of 1936, and the Wheeler-Lea Act of 1938. 

1 The former is an arrangement whereby one speculator agrees to sell at a point 
higher than that commanded by a security on the market at a given time and another 
agrees to buy for the purpose of creating the impression that the security i6 commanding 
buyers. “ Matched orders” are those in which a party hires two brokers unknown to 
each other, one to offer for sale and the other to buy, in order to create the impression 
of an active market to attract buyers. 
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The Sherman Act forbids the following: 

Every contract, combination, in the form of trust or otherwise, or conspiracy 
in the restraint of trade or commerce among the several states, or with foreign 
nations. . . . 

It says further: 

Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any person or persons, to monopolize any part of the trade or com¬ 
merce among the several states, or with foreign nations, shall be deemed guilty 
of a misdemeanor. . . . 

The Clayton Act supplements these provisions by outlawing three 
specific evils: price discrimination, exclusive agreements, and interlocking 
directorates among large competing companies. The Federal Trade Com¬ 
mission Act condemns “unfair methods of competition” among those 
engaged in interstate and foreign commerce; the Wheeler-Lea Act of 1938 
amends the Federal Trade Commission Act to prohibit also “unfair or 
deceptive acts or practices in commerce”; while the Itobinson-Patman 
Act amends the Clayton Act in order to outlaw transactions through which 
chain stores received the benefit of prices that did not always correctly 
reflect all legitimate costs. It outlaws discrimination in prices for goods 
of “like grade and quality” where the effect is substantially to lessen com¬ 
petition or where it tends to create a monopoly and also where the effect is 
to “injure, destroy or prevent competition which any person who either 
grants or knowingly receives the benefit of such discrimination or with 
customers of either of them.” 

Exemptions from Antitrust Laws. —Although the law is broadly stated, 
there are many exemptions from its provisions. After a long and bitter 
contest, labor organizations are finally immune, except possibly where they 
combine with nonlabor forces in activities that restrain trade. 1 The Webb- 
Pomerene Act of 1918 permits cooperative arrangements among those 
engaged in export trade as long as their agreements are registered with the 
Federal Trade Commission. The Transportation Act of 1920 permits 
railroad consolidations that are approved by the Interstate Commerce 
Commission. The Agricultural Exemption Act of 1922 and later amend¬ 
ments permit farmers, planters, dairymen, and others engaged in agricul¬ 
ture to form associations for the more effective marketing of products. 
The National Industrial Recovery Act, now invalid, and later the Guffey 
Coal Acts, now expired, exempted codified industries from the antitrust 
laws under the theory that the public was sufficiently protected by code 
and public authorities. The Merchant Marine Act of 1936 permits agree¬ 
ments among shipping lines if approved by the Maritime Commission; 

i See p. 734. 
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while mergers and combinations are permitted among gas and electric 
holding companies, interstate motor carriers, interstate electric-power and 
natural-gas companies, and to a limited extent telephone, telegraph, and 
cable companies if approved by the regulatory commissions having juris¬ 
diction over them. The Miller-Tydings Act of 1937 legalized resale price 
maintenance agreements between manufacturers and distributors in those 
states where such agreements are not illegal so far as local commerce is 
concerned. Finally, the Reed-Bulwinkle Act of 1948 permits common 
carriers of particular classes to agree among themselves on rates and 
charges provided approval of the Interstate Commerce Commission is first 
obtained. 

Enforcement. —Alleged violations of the antitrust laws may be dealt 
with in four ways: by criminal prosecution, the penalties for conviction 
being fine or imprisonment, or both, and confiscation of property; by 
injunctions, which may be obtained from courts by either agents of the 
government or injured parties; by civil suits brought by either the govern¬ 
ment or private individuals; or, in some instances, by administrative 
adjudication by the Federal Trade Commission. Prosecutions are handled 
by the Department of Justice, which has created a special division for the 
purpose, although the Federal Trade Commission frequently participates 
in investigating and assembling the factual data. 

Enforcement has been one of the most difficult assignments imaginable 
and there are many who have criticized, even ridiculed, the attempt. 
Investigations into the corporate structures and activities of such industrial 
giants as the Aluminum Company of America, the Standard Oil Company, 
the Pullman Car Company, and the United States Steel Corporation 
require a reservoir of determination—too often dissipated by time and 
political processes—statutes whose meanings are clear and concise, and a 
large, competent staff. A combination of all three has seldom if ever 
existed. 

Findings and Recommendations of the TNEC. —After extended study 
by a staff of outstanding specialists and extensive hearings, the Temporary 
National Economic Committee 1 made a number of recommendations. 
Concerning antitrust laws the committee was unanimous in recommending 
that enforcement be strengthened. “No hopc, ,, said the committee, “of 
preventing the increase of evils directly attributable to monopoly is pos¬ 
sible, no prospect of enforcing and maintaining a free economic system 

1 This was a committee made up of twelve members, with equal representation 
from the House, Senate, and the executive branch, appointed pursuant to a congressional 
resolution (Public Resolution No. 113, 65th Cong.). Senator Joseph 0. O'Mahoney, 
of Wyoming, was chairman. The hearings of the committee have been published in 
thirty-one parts, while forty-three monographs prepared by outstanding specialists 
have also been published. These contain materials that are indispensable to an under¬ 
standing of the American economy and current problems. 
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under democratic auspices is in view, unless our efforts are redoubled to 
cope with the gigantic aggregations of capital which have become so 
dominant in our economic life.” 1 

More specifically it recommended that the patent laws be seriously 
overhauled; that trade associations be required to register with an agency 
of the Federal government and publicize their activities; that the Federal 
Trade Commission be given authority to approve mergers of large corpora¬ 
tions; that fines be increased from the present maximum of $5,000 to 
$50,000; that the Federal Trade Commission be authorized to act as 
master in chancery and thereby be enabled to hear evidence and make 
findings of fact and conclusions in law in any pending antitrust proceeding 
(these findings would be advisory to the federal courts, thus providing the 
latter with the benefit of more expert advice than is now possible); and, 
finally, that the Federal government enact legislation designed to strengthen 
state control over insurance companies. 2 

Unfair Methods of Competition. —Among other duties, the Federal 
Trade Commission is charged with responsibility for preventing “ unfair 
methods of competition” and “unfair or deceptive acts or practices” on 
the part of those engaged in interstate and foreign commerce. Unfair 
methods are all attempts to achieve business gains through wrongdoing 
or undue restraints that injure competitors or the public. 3 The list of 
methods declared to be illegal, unfair, and deceptive is long, but they fall 
into two classes: unfair methods that are opposed to good morals; and 
unfair methods that tend unduly to hinder competition and effect trade re¬ 
straints and monopoly. Only a few illustrations can be mentioned. 

Methods Inconsistent with Good Morals. —Some which fall in this class 
are: 

1. The use of false or misleading advertising concerning, and the mis¬ 
branding of, commodities. 

2. Representing products to have been made in the United States when 
the mechanism or movements, in whole or in important part, are of foreign 
origin. 

3. Selling rebuilt, secondhand, renovated, or old products by represent¬ 
ing them as new or failing to indicate that they are not made of new 
materials. 

4. Using merchandising schemes based on lot or chance, or on a pre¬ 
tended contest of skill. 

1 United States Congress, Temporary National Economic Committee, Investigation 
of Concentration of Economic Power, Final Report and Recommendations , Sen. Doc. 35, 
77th Cong., 1st Sess. (Washington: Government Printing Office, 1941), p. 35. 

2 Ibid., pp. 35-43. 

g John H. Norwood, Trade Practice and Price Law—Federal (New York: Commerce 
Clearing House, Inc., 1938), p. 33. 
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5. Schemes to create the impression that the customer is being offered 
an opportunity to make purchases under unusually favorable conditions 
when such is not the case (as, the use of the “free goods” or service device 
to create the impression that something is actually being thrown in with¬ 
out charge, when it is fully covered by the amount exacted in the trans¬ 
action as a whole, or by services to be rendered by the recipient). 

6. Using deceptive containers. 

7. Giving products misleading names so as to give them a value that 
they would not otherwise possess (e.g., saying a coat made of rabbit fur 
is made of “Baltic fox” or “beaver”; or falsely suggesting that a product 
has been approved by some well-known medical, dental, or other pro¬ 
fessional organization). 

8. Simulation of competitors’ trade names, labels, dress of goods, or 
counter-display catalogues ( e.g ., using such words as “Importing,” “Manu¬ 
facturing Co.” or “Foundry” when the firms involved were merely proces¬ 
sors or dealers; using the name “Westinghouse Union Company” in simu¬ 
lation of “Westinghouse Electric Co.,” or using the title “Who’s Who 
and Why” in competition with the well-known “ Who’s Who in America”). 

Methods Tending to Restraints and Monopoly .—A few of these are: 

1. Conspiring to maintain uniform selling prices, terms, and conditions 
of sale through the use of a patent-licensing system. 

2. Trade boycotts or combinations of traders to prevent certain whole¬ 
sale and retail dealers from procuring goods at the same terms accorded 
to the boycotters or conspirators. 

3. Buying up supplies for the purpose of hampering competitors and 
stifling or eliminating competition. 

4. Using concealed subsidiaries, ostensibly independent, to obtain com¬ 
petitive business otherwise unavailable. 

5. Combinations or agreements of competitors to fix, enhance, or depress 
prices, maintain prices, bring about substantial uniformity in prices, or 
divide territory or business, to cut off or interfere with competitors’ source 
of supply, or to close markets to competitors. 

6. Intimidation or coercion of a producer or distributor to cause him to 
organize, join, or contribute to, or to prevent him from organizing, joining, 
or contributing to, a producers’ cooperative association, or other associa¬ 
tion, advertising agency, or publisher. 

7. Harassing competitors (e.g., by bribing or hiring their employees, by 
threatening needless and vexatious lawsuits, and by making false and 
misleading statements about competitors and their products). 

8. Selling below cost or giving products without charge, with the intent 
of hindering or suppressing competition. 

9. Coercing and forcing uneconomic and monopolistic reciprocal deal¬ 
ing. 
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False and Misleading Advertising. —Prior to 1938 the Federal Trade 
Commission had no specific authorization to deal with advertising affecting 
commerce but had to proceed on the basis that false and misleading adver¬ 
tising was an unfair and deceptive trade practice. This is still the basis 
for action with respect to most commodities, but an amendment in 1938 
grants specific authority to suppress false and misleading advertising of 
foods, drugs, devices, and cosmetics. 1 The amendment also grants au¬ 
thority for the commission to intercede not merely when competitors are 
injured but when the public is also. 

Reports of the Trade Commission are filled with illustrations of false 
and misleading advertising, of which only a few can be mentioned. A 
firm in Los Angeles was stopped frqm advertising that its fingernail polish 
“Nailife” provided a “perfect nail food” which “will transform irregular 
broken nails into well formed symmetrical ones” and “make your nails 
strong and healthy.” A physical culture firm was ordered to discontinue 
advertising that its course of study would “make muscles grow like magic ” 
or “start new inches of massive power pushing out your chest” or “put 
regular mountains of muscles under your biceps” or “banish constipation, 
poor digestion, pimples, skin blotches, and similar conditions that rob 
you of the good things of life.” Another firm was stopped from advertising 
coffee under the trade name “Rico Cafd” when it was not a Puerto Rican 
coffee or blend thereof. 

Federal Trade Commission Procedure.—The Trade Commission has 
evolved a procedure for handling violations that has received wide acclaim 
and provided a model for several regulatory agencies more recently estab¬ 
lished. First, it should be noted that the function of the commission is 
primarily remedial, not punitive. Although it has power to impose 
penalties, its principal object is to protect the public, not to punish the 
offender. 

Violations are suspected either as a result of complaints that reach 
the commission or through investigations conducted by the commission’s 
own accountants, economists, and attorneys. When a questionable 
practice is being followed by several in the same trade, a trade-practice 
conference is called at which codes of fair competition may be agreed upon 
whereby members of the trade agree to discontinue the obnoxious practice. 
Where particular individuals are involved, a thorough investigation is 
made, following which the case may be dismissed for lack of merit or the 
suspected party may enter into what is known as a “stipulation” whereby 
the charges are admitted and the respondent stipulates that he will mend 

1 This work of the Federal Trade Commission should not be confused with that of 
the Food and Drug Administration which is discussed on p. 663. The Trade Com¬ 
mission polices trade practices and advertising while the Food and Drug Administration 
checks the misbranding and adulteration of foods, drugs, devices, and cosmetics. 
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his ways. 1 Unless the charges are withdrawn or a stipulation is issued, 
the commission issues a formal complaint. Thereupon, a hearing is held 
before a trial examiner, testimony is taken, and a report is made to the 
commission by the examiner. If the commission finds the respondent 
guilty, it issues a “cease and desist” order. Appeals may be taken to the 
United States Circuit Courts but the commission's findings of facts, if 
supported by sufficient evidence, are final. Prior to 1938 the commission 
lacked power to impose penalties but was required to rely upon the courts 
for enforcement. In the year mentioned, however, it was authorized 
to impose penalties of not more than $5,000 for disobedience to final orders. 

The National Industrial Recovery Act. —This measure was enacted on 
June 16, 1933, as an attempt to stem the deflation and restore prosperity. 
Producers were urged to form “codes of fair competition” which, when 
approved by a majority of the producers and the President, became the 
law for the entire trade. Some 700 codes were approved. All of them 
were required to contain provisions forbidding monopolistic practices, 
the employment of children, and recognizing the rights of employees to 
organize and bargain collectively through representatives of their own 
choosing. While forbidding monopoly, the antitrust laws were neverthe¬ 
less suspended in codified industries. Furthermore, the codes fixed mini¬ 
mum wages, maximum hours, trade practices, and sometimes prices. When 
approved by the President, all producers in codified industries were obliged 
to comply with code provisions or be subject to fine and imprisonment. 
Primary responsibility for enforcement was delegated to the National 
Recovery Administration in cooperation with code authorities set up 
within each industry. After nearly 2 years of operation, the act was 
declared unconstitutional, 2 but it stands as an interesting landmark of an 
attempt on the part of government and business jointly to control industry 
and bring about economic recovery. 

Although the NRA collapsed, many of its objectives have been attained, 
at least partially, through other legislation. Child labor was outlawed, and 
minimum wages and maximum hours were fixed for businesses engaged 
in interstate commerce by the Walsh-Healy Public Contracts Act, adopted 
in 1936, and the Fair Labor Standards Act, adopted in 1938. 3 The rights 
guaranteed to labor by the NRA received even greater protection under 
the National Labor Relations Ad, enacted in 1935. 4 For only one nonutility 
industry, however, the bituminous coal, were the price-fixing provisions 

1 Stipulations are not permitted where intent to mislead or defraud is discovered; 
nor in cases involving false advertisement of food, drugs, devices, or cosmetics that 
may be injurious to health; nor in other instances involving more serious violations. 

8 Schechter Poultry Corp. v . United States, 295 U.S. 495 (1935); for further discussion 
of the constitutional aspects of this case see p. 382. 

8 For a fuller discussion of these measures see p. 741. 

4 See p. 735. 
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reenacted; antitrust provisions were never subsequently suspended; 1 and 
while trade associations are used for consultative purposes, no subse¬ 
quent attempt has been made to utilize them as official agencies for the 
administration and enforcement of law. 

Bituminous Coal Acts. —One disadvantage of the democratic-capitalist 
system is that government control of competitive industries is often unob¬ 
tainable until business in general or particular industries find themselves 
in the doldrums. This has been especially true of the coal industry, which 
between the two world wars was one of the sickest of all ailing industries. 

Following the collapse of NRA, Congress promptly enacted similar 
legislation governing the bituminous coal industry. Little action resulted, 
however, chiefly because of doubts over constitutionality—doubts that 
were soon to be confirmed by the Supreme Court. 2 

Following this judicial rebuff, Congress reenacted those sections of the 
earlier law which provided for fixing minimum and maximum coal prices. 
Several other changes w r ere made, the most important of which were that 
commission membership was increased from five to seven and a tax was 
levied amounting to 20 per cent of the sale price at the mine, less 19J^ per 
cent for those producers who joined the code. 

While the constitutionality of this measure was never seriously doubted, 3 
many administrative difficulties were encountered. Because of these and 
patronage squabbles among members of the commission, the commission 
was abolished in 1939 and made a division in the Department of the 
Interior. Even there progress was slow and the act was finally permitted 
to expire in 1943. At that time the coal industry was booming because of 
the war, but if it again becomes depressed, attempts will doubtless be 
made to reenact something similar to the coal acts. 

LIQUOR AND NARCOTICS 

Legal Results of Repeal. —From a legal point of view, the much-con¬ 
troverted Eighteenth (prohibition) Amendment was due in part to court 
decisions which made it difficult if not impossible for dry states to control 
the interstate aspects of the liquor traffic. 4 The Eighteenth Amendment 
abolished both interstate and intrastate manufacture, transportation, and 
sale of alcoholic beverages and gave the Federal and state governments 
concurrent jurisdiction to enforce these provisions. Although the Twenty- 

1 Except temporarily during the war, when enforcement would have disrupted eco¬ 
nomic activities easential to winning the war, and for railroad under the Reed-Bulwinkle 
Act mentioned above. 

2 Carter v. Carter Coal Co., 298 U.S. 238 (1936). See also p. 389. 

2 It was upheld in Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940). 
See also p. 390. 

* For a fuller discussion see p. 381. 
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first Amendment completely repealed the Eighteenth, it did not return 
legal matters entirely to where they were before prohibition. Rather, 
the Twenty-first contains this significant sentence: “The transportation 
or importation into any State, Territory, or possession of the United States 
for delivery or use therein of intoxicating liquors, in violation of the laws 
thereof, is hereby prohibited.” Thus federal law completely surrounds 
a dry state, helping with enforcement. Note that this does not prevent 
the transportation of liquors across dry states; it simply forbids transporta¬ 
tion or importation for delivery or use therein. 

Methods of State Control. —Control of the traffic in liquor and its use 
has long been a concern of governments everywhere. The states have 
primary responsibility since the problem so intimately affects the health, 
safety, and morals of the community. The states follow a variety of 
plans. Two states (Mississippi and Oklahoma) have retained prohibition. 
Twenty-eight states and the District of Columbia depend upon a licensing 
system whereby all activities incident to the manufacture, distribution, 
and sale of liquor are handled by individuals licensed by the states. In 
Wyoming state stores monopolize all wholesale transactions, while sixteen 
states monopolize retail outlets. In both situations other aspects of the 
industry are controlled through licensing. 

Federal Legislation. —In addition to aiding dry states, federal legisla¬ 
tion has had three objectives: The first has been to protect American pro¬ 
ducers from foreign competition. The second has been to obtain revenue. 
The third has been to apply controls with respect to competition, unfair 
trade practices, adulteration, misbranding, advertising, wages, hours, and 
working conditions similar to those applied to other industries. The latter 
was first done under NRA codes, but when these were declared unconsti¬ 
tutional similar provisions were reenacted which have since remained in 
effect. As a means to this end, federal permits are required of all im¬ 
porters, distillers, rectifiers, and wholesalers, but not brewers and retail 
distributors. 

Much to the consternation of those who feel strongly about the evils 
of the liquor traffic, the Federal government, like most of the states, has 
not sponsored temperance instruction nor has it deliberately sought to 
diminish consumption by other means. Except for the fact that alcoholic 
beverages are luxury items and as such are heavily taxed, the Federal 
government has considered the liquor industry to be legitimate and entitled 
to the same rights as other businesses. 

Administration of Liquor Controls. —Tariffs are collected by the Customs 
Bureau; excise taxes by the Bureau of Internal Revenue. Criminal viola¬ 
tions of revenue provisions and laws aimed at protecting the states are 
enforced by the Department of Justice. Labor provisions are handled 
by agencies dealing with those matters for other businesses. Under the 
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NRA, the Federal Alcohol Control Administration administered the code, 
but upon its demise, a long struggle, still unended, ensued over whether 
a separate independent agency should be established or whether regulation 
should become the permanent responsibility of the Treasury Department. 
The proponents of Treasury administration won at first with the creation 
of the Federal Alcohol Administration in 1935 as a division. A year 
later the FAA was separated from the Treasury and made an independent 
establishment, governed by a three-man board. In April, 1940, an execu¬ 
tive order sent the FAA back into the Treasury Department where its 
functions were consolidated with the Bureau of Internal Revenue. Today, 
therefore, the Bureau of Internal Revenue is responsible for both tax 
collection and economic regulation of the interstate and foreign aspects 
of the liquor industry. 

Control of Narcotics. —Effective control of narcotics is an international, 
national, and local problem. The United States is a large user of narcotics 
for medicinal purposes and it has its share of addicts in both the states 
and territories. The United States is signatory to the Hague Convention 
of 1912 wherein a number of nations agree upon certain control measures. 
The League of Nations tried valiantly to get world cooperation and, 
although not a member of the League, this country participated in some of 
its conferences looking toward more effective control. However, when 
it came to signing the Geneva Treaty of 1925, which was a great advance 
over the Hague Convention, the American government refused. In spite 
of many efforts, international control has been neither comprehensive nor 
effective. Within the country, all the states have legislation designed to 
control narcotic drugs and deal with addiction, but without federal assist¬ 
ance they are powerless to protect themselves from traffic originating out¬ 
side their borders. Although the Federal government has intervened, 
there remains a large volume of illicit traffic within the nation. Effective 
control, therefore, remains an unsolved problem. 

Federal Narcotic Legislation. -Federal legislation is contained in three 
principal acts: the Harrison Act of 1914; the Jones-Aliller Act of 1922; and 
the Marihuana Tax Act of 1937. Among other things, these require 
licenses of all those who produce (grow in the case of marihuana), transport, 
sell, or dispense opium, marihuana, and certain other narcotic drugs. 
Evidence of these provisions may be seen in any drugstore or physician’s 
office. Exports and imports are regulated by permits and imports are 
further restricted by a system of quotas and allocations designed to secure 
proper distribution for medical needs. Penalties include fine, imprison¬ 
ment, and confiscation of both the products and vehicles wherein they are 
transported. 

Administration of Narcotic Controls —Administration and enforcement 
are done by the Bureau of Narcotics, a unit of the Treasury Department, 
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m cooperation with the states, Department of Justice, and the Public 
Health Service. There is always a considerable volume of business. In 
1944 there were 337,799 persons licensed to handle narcotics and marihuana 
and even a considerable number of these were involved in violations. The 
same period saw 1,711 arrests for violations of the narcotic laws and 918 
arrests for violations of marihuana laws. Interestingly, among penalties 
imposed for the latter were the eradication of 150 acres of wild marihuana 
growth and confiscation of 21,484 marihuana cigarettes. In the end, the 
federal hospitals for narcotics, mentioned elsewhere, 1 get many addicts for 
treatment. 


CONSUMERS* SERVICES 

Nature of Consumer Interest. —The relationship between government 
and consumers is difficult to discuss. Not because government does 
nothing for consumers, but because it is difficult to segregate people’s 
interests as consumers and their interests as producers. The two are 
more often than not inextricably intermingled. In helping farmers pro¬ 
duce better corn, for example, the government may improve their position 
as consumers. Likewise, in helping workmen organize for purposes of 
collective bargaining the government may also be rendering assistance that 
will enable them to purchase more in the market place. Because people 
are both producers and consumers, it appears to many that there is no 
separate consumer interest. 

Many disagree, however, and their views have had increasing influence. 
This group points out that while everyone may be a producer and seller, 
he is also a purchaser of consumers’ goods for himself and his dependents 
and as such is desirous of buying as much, both in terms of quantity and 
quality, for as little as must be paid. This, then, is the consumer interest. 
As yet the consumers’ movement is weak as compared with other organized 
functional groups, with the result that consumers’ interests are likely to 
be lost sight of in the mad scramble among those for whom profit making is 
the primary consideration. 

No Single Consumer Agency. —A survey made in 1941 disclosed twenty- 
six federal “consumer” agencies scattered through seven departments and 
four independent establishments. Some of these have been discontinued 
while others have been added, but they still remain scattered, much to the 
disgust of those active in the consumers’ movement. Defenders of the 
existing situation insist that the consumer will be better served by the 
regulatory agencies in the several fields that are supposed to look after 
their interests than by one or more special consumer agencies. 

Food and Drug Regulation.—Federal intervention to protect consumers 
from impure foods and drugs began in 1906 as a result of a wave of public 

* See p. 759. 
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indignation following publication of Upton Sinclair’s sensational novel, 
The Jungle , dramatizing the unspeakable circumstances under which 
meats were handled in Chicago packing plants. Today three federal 
agencies concern themselves with the subject: the Food and Drug Admin¬ 
istration (Security Agency), the Federal Trade Commission, and the 
Bureau of Animal Industry (Department of Agriculture). The Food and 
Drug Administration prevents the misbranding or adulteration of foods, 
drugs, devices, and cosmetics entering interstate and foreign commerce; 
the Federal Trade Commission is responsible for preventing the false and 
misleading advertising of the same products; while the Bureau of Animal 
Industry enforces laws relating to the inspection and purity of meats. 
The contest for powers adequate to deal with clever and powerful food and 
drug interests has been a long and difficult one. Continuous gains have 
been made, however. The most recent occurred in 1948 when Congress 
granted statutory authority for regulating goods and devices being held 
after interstate shipment. 

The term “food” includes articles used for food or drink by man or 
other animals, chewing gum, and articles used for components of any 
such articles. A “drug” is (1) any article recognized as such by the 
United States Pharmacopoeia, Homeopathic Pharmacopoeia , or National 
Formulary; (2) articles intended for use in the diagnosis, cure, mitigation, 
treatment, or prevention of disease in man or other animals; (3) articles, 
other than food, intended to affect the structure of any function of the 
body of man or other animals; and (4) articles intended for use as a com¬ 
ponent for any of those specified above. “Devices” are instruments, 
apparatus, and contrivances, including their parts and accessories, intended 
(1) for use in the diagnosis, cure, mitigation, treatment, or prevention 
of disease in man or other animals; or (2) to affect the structure or any 
function of the body of man or other animals. Cosmetics, being neither 
foods nor drugs, were not regulated until 1938. They are now defined 
as articles, other than soap, intended to be rubbed, poured, sprinkled, or 
sprayed on, introduced into, or otherwise applied to the human body for 
purposes of cleansing, beautifying, promoting attractiveness, or altering 
its appearance. 

In general, foods are adulterated if they contain poisonous, deleterious, 
filthy, putrid, or decomposed substances, if produced under unsanitary 
conditions, if produced from diseased animals, or if their containers are 
composed of substances injurious to health. Similar standards exist for 
drugs, cosmetics, and devices although there are variations due to differ¬ 
ences in the products. Misbranding is also carefully defined, but in gen¬ 
eral labeling, packaging, etc. in such a manner as to deceive the buyer is 
forbidden. False and misleading advertising, also forbidden, includes 
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practices of all sorts intended to create impressions of products that are 
untruthful. 1 

The Food and Drugs Administration and the Bureau of Animal Industry 
have agents in all parts of the country who inspect places of manufacture 
and storage and examine countless articles in transit. Violators may be 
fined or imprisoned, and substandard products may be seized and later 
sold or destroyed. Violations are detected constantly. During the fiscal 
year 1944, 2,143 seizures were made of adulterated or misbranded products. 
Among other items, this included about 2 million pounds of flour; a lot of 
stored split green peas which inspectors found infested with rats; a con¬ 
signment of granulated sugar completely ruined by rodent feces and urine 
and by filth dragged in by rodents; cheese containing nests of baby rats; 
over a million cases of imported liquor, most of which contained slivers 
of glass; a hair dressing colored with coal-tar color that is known to produce 
cancer; 5,000 tons of imported figs contaminated by shipment near copra; 
and a large shipment of cheese from the Argentine wrapped in lead foil 
and thus contaminated with lead poisoning. At the same time the Bureau 
of Animal Industry seized quantities of impure and decomposed meats. 

Nutritional Research and Education. —The Bureau of Human Nutrition 
and Home Economics was established in the Department of Agriculture 
in 1923 in order to find new uses for agricultural products. Over a period 
of years no federal agency has more completely identified itself with con¬ 
sumers’ interests than this one. Its functions are primarily those of research, 
consultation, and education through its own laboratories and in conjunc¬ 
tion with university and private laboratories. Though chiefly concerned 
with foods and nutrition, its inquiries extend to textiles and clothing; 
housing and household furnishings; and family economics. Its findings 
are distributed through a constant stream of bulletins and contacts main¬ 
tained with home economists, consumer’s research organizations like 
Consumers Union and Consumer's Research , cooperatives, the extension 
services of land-grant colleges, and others. 

Consumers’ Counsels. —In order to rectify the fact that the “public” 
and consumers may be poorly represented in conflict situations where 
interest groups are vjdng for all they can get, the practice of appointing 
special agents to represent their interests has had some acceptance. The 
practice was first followed by some of the state public-utility commissions 
and a partial counterpart is found in the public defenders that many 
municipalities have created to defend the legal rights of those who may be 
too poor to look after themselves. The idea was first tried by the Federal 
government under the NRA when a Consumers’ Advisory Board, which 
later became a Consumers’ Division, was authorized to sit with repre- 

1 See also p. 658. 
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sentatives of labor, industry, and government in drafting and adminis¬ 
tering the codes. Later a Consumers’ Counsel was established in the 
Department of Agriculture; still later another was created by authority 
of the Bituminous Coal Acts, 1 which ultimately became an independent 
agency in the Department of the Interior. While each of these did much 
to stimulate the consumers’ movement and publish materials for discerning 
buyers, they all felt a sense of frustration in their attempts to battle with 
more powerfully organized groups. In the end, their activities were either 
discontinued completely or absorbed by defense and war agencies. This 
experience suggests that the plan of appointing special counsels to protect 
consumers’ interests cannot fully succeed until there exists a much larger 
and better organized consumers’ movement. 

Consumer Protection during the War. —When the Office of Emergency 
Management was created in May, 1940, the President anticipated that the 
defense effort would adversely affect consumers. Accordingly, an Adviser 
on Consumer Protection was included in the National Defense Advisory 
Commission. After several intermediate changes in administrative status, 
the Division of Consumer Protection became part of the Office of Price 
Administration. The first task of the Consumers’ Division was that of 
discovering “consumer” agencies for the purpose of forming a central 
clearinghouse of information. With these data at hand, its function was to 
speak for consumers’ interests at every point where they were seriously 
affected. 

Like most offices in Washington, the Consumers’ Division soon realized 
that it would be necessary to have offices throughout the nation that would 
be in direct contact with consumers. Accordingly, a campaign was carried 
on to secure the appointment of consumers’ committees on state and local 
defense councils. All the states and hundreds of communities established 
such committees. These provided mediums at the local level for propa¬ 
ganda, education, and action in support of price control, rationing, con¬ 
servation of waste products, war-bond drives, and anti-inflation programs 
generally. 

Office of Price Administration (OPA). —Probably no war agency was 
better known, more talked about, and more controversial than the OPA, 
as it was popularly known. It dated back to the prewar defense effort 
when it was first established by executive order in April, 1941, as part of 
the Office of Emergency Management. It was given statutory status in 
January, 1942, by the Emergency Price Control Act but remained in the 
Office of Emergency Management and directly responsible to the President. 
The legislation continued into the postwar period, but when it was about 
to expire on July 1,1946, Congress approved a weakened bill that President 
Truman vetoed. This left the nation with no price control but with con- 

1 See p. 660. 
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troversy raging between those who favored a “strong” law and those who 
favored a “weak” one or none at all. Toward the end of July, Congress 
passed a somewhat strengthened measure that the President signed reluc¬ 
tantly, thinking it better than nothing. In December, 1946, the OPA 
was transferred to the Office of Temporary Controls where wartime func¬ 
tions have since been liquidated. 

At the head of the agency was an Administrator who was assisted by 
the usual administrative, technical, and clerical staff, many of whom were 
stationed at regional offices. Under the law as revised in 1946, responsi¬ 
bility for deciding which products should be controlled and which should 
not was divided between the Administrator, a three-man Decontrol Board, 
and the Secretary of Agriculture. The Administrator, however, was the 
one chiefly responsible for law enforcement. Locally, the OPA functioned 
through price and ration boards in cooperation with the consumers' councils 
mentioned above. Members of the boards served on a volunteer basis, 
but the OPA paid clerical salaries, rent, and other necessary operating 
expenses. The OPA had two principal functions: one, to fix and maintain 
ceiling prices for commodities and rents; the other, to ration scarce 
commodities. 

Price Control.—While there is probably no way by which prices can be 
kept from rising during and following a modern war, the brakes can be kept 
on. Unless they are, the pent-up demand arising from full employment 
and widespread shortages creates an inflationary spiral that is easily one 
of the most costly and dangerous domestic consequences of war. To 
prevent this from happening, the OPA was empowered to fix ceiling prices, 
i.e., upper limits beyond which it was illegal to charge. The law author¬ 
ized fixing of ceilings at every stage of the distributive process—from pro¬ 
ducers through wholesalers, commission men, brokers, and retailers to 
the consuming public. The usual procedure was to establish a base date 
period w T hen prices were not unduly inflated and either declare prices 
existing during that period to be the legal maximums, or make adjustments 
upward from them as circumstances suggested. At one time 8 million 
different prices were under control, involving fully 90 per cent of all items 
sold. Violations were punishable by fine or imprisonment and also by civil 
suit on the part of overcharged customers. While the general price level 
rose and there was considerable black-market activity, the situation was 
much better than during and after the First World War. As a result, 
consumers and governmental agencies were spared billions of dollars. 

Wartime price controls ended in a storm of controversy. Opponents 
claimed that increased black-marketing was inevitable and could not be 
prevented without resort to police-state methods. They also argued that 
removal of controls would so stimulate production that the general price 
level would not rise, but rather stabilize or even fall. Those favoring price 
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control insisted the remedy lay in larger appropriations for enforcement 
personnel and operations. In spite of their warnings, most price controls 
were removed in 1946 with serious inflationary consequences. President 
Truman several times urged reenactment of price control legislation to 
check inflation, but Congress would not comply. 

Rent Control. —Rent ceilings were applied for the same reason that other 
prices were controlled. Unlike most commodities, however, rents have 
not been controlled everywhere. Rather, rents have been fixed only for 
areas in which the President found critical housing shortages, which usually 
have been areas of great war activity. Like other prices, rents have been 
fixed at a base-period level and adjusted upward as circumstances have 
warranted. Although there have been evasions and some upward trends, 
rents generally remained stable and by doing so resulted in savings to 
consumers estimated at over a billion dollars annually. 

As soon as war ended, strong pressure was exerted, chiefly by real- 
estate interests and landlords, to obtain removal of rent controls. While 
succeeding in obtaining more liberal treatment, they have failed to obtain 
complete repeal. The Housing and Rent Act of 1949 retained the basic 
plan of control but made important concessions to critics. Federal rent 
legislation is administered by the Housing Expediter in cooperation with 
five-member local advisory boards appointed by the Expediter from names 
submitted by state governors. The Expediter is required by the 1949 
law to revise rents in such manner as to yield landlords a “fair net operating 
income.” This is a complicated formula that makes administration excep¬ 
tionally difficult, and its operation has resulted in general rent increases. 

Another concession contained in the 1949 law has to do with decontrol. 
Champions of tenants’ interests preferred a strictly federal law, while 
critics demanded a large measure of “home rule” for state and local gov¬ 
ernments. The'latter won. The 1949 law provides that rents shall be 
decontrolled (1) when a state governor advises the Housing Expediter that 
the legislation of his state “adequately” provides for rent control, or the 
governor specifically expresses the intent that state rent control shall be 
in lieu of federal; (2) when any state law declares federal rent control is 
no longer necessary; and (3) when the governing body of any city or other 
local government petitions the Housing Expediter for decontrol and such 
petition is approved by the state governor. There has been no rush to 
decontrol rents. The question was seriously raised in the courts of whether 
the decontrol provisions just summarized did not amount to unconstitu¬ 
tional delegation of federal power to the states, but the Supreme Court 
declared they did not. 

Rationing. —Rationing is a method of equitably distributing among con¬ 
sumers a limited supply of goods. During the recent war, rationing began 
first for tires, then spread to hundreds of items including meats, shoes, 
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canned food, sugar, gasoline, and many more. Textiles, clothing, coal, 
electricity, transportation, and housing were among the important items 
that remained unrationed throughout the war period. When critical short- 
ages appeared likely, the usual method was to declare certain unit or 
point values for the scarce items, then issue to consumers ration books 
containing coupons which would permit them to buy only limited amounts. 
Ration books were issued through local price and ration boards, frequently 
with the assistance of schoolteachers and other volunteers. Though the 
rationing program occasioned inconveniences and at times serious criti¬ 
cisms by both dealers and customers, it was generally accepted as an essen¬ 
tially fair method of distribution and an inevitable companion of modern 
total war. 


HOUSING 

While housing has always been a necessity, “adequate” housing has 
only recently become so, and even yet millions still live in dwellings that are 
scarcely fit for human occupancy. All important cities have their “ slums ” 
or “blighted areas” and many rural sections are covered with dwellings 
that are equally bad, if not worse. Not only are there many substandard 
dwellings, but there is also an over-all shortage of houses, as anyone who 
has tried moving during recent years can attest. Social workers and others 
have called attention to this situation for nearly a generation, but it was 
not until recently that the public became sufficiently aroused to support 
vigorous action by the Federal government. 

Except for the building done in Washington and other critical areas 
during the First World War, federal housing activities stemmed from the 
great depression. An act creating a system of Federal Home Loan Banks 
in 1932 was the first venture. Then followed other legislation aimed at help¬ 
ing distressed mortgagees refinance their obligations, making credit more 
easily available for home renovation and building, clearing slums and pro¬ 
viding low-cost housing for low-ingome groups, and, later, providing housing 
in critical areas for defense and war workers, returning veterans, and others. 

Housing Agencies. —At one time housing activities were carried on by 
seventeen different agencies. In 1942 these were consolidated into the 
National Housing Agency and in 1947 most of them, together with hous¬ 
ing credit agencies, were brought together in the Housing and Home 
Finance Agency. In 1945, to meet postwar emergency housing demands, 
the position of Housing Expediter was established in the Executive Office 
of the President. Under present legislation, this office is to continue until 
July 1, 1950, during which time it is principally concerned with rent control 
and veterans’ housing affairs. The Hoover Commission 1 reported con- 

1 Federal Business Enterprises (Washington: Government. Printing Office, 1949), 
p. 250. 
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siderable overlapping l>et\veen the two separate housing agencies and 
recommended consolidation under a single administrator. The principal 
operational divisions within the Housing and Home Finance Agency are 
the Home Loan Bank Board, the Federal Housing Administration, and the 
Public Housing Administration. 

Home Loans. —Under the Home Loan Bank Board are three subordi¬ 
nate units engaged, now or in the past, in helping finance homes. One of 
these is the Federal Home Loan Bank System, another is the Federal 
Savings and Loan Insurance Corporation, and the third is the Home 
Owners Loan Corporation. 

Home Loan Bank System .—This is comprised of eleven banks 
located in principal cities. 1 Each bank has twelve directors, four appointed 
by the Board and eight elected by member institutions. These banks do 
not deal directly with individuals who desire to borrow. Rather, they 
are banks for building and loan associations, saving and loan associations, 
cooperative banks, homestead associations, insurance companies, or sav¬ 
ings banks which in turn lend directly to borrowing home builders. The 
great bulk of member institutions are of the savings and loan type. Loans 
are made to member, and nonmember institutions in some instances, pri¬ 
marily on the basis of first-mortgage collateral. By so doing they supply 
funds with which member institutions can meet the home-financing needs 
of their communities and the withdrawal demands of savers and investors. 

Savings and Loan Associations .—Rather than deposit their savings in 
the local bank many people prefer to place them with savings and loan 
associations either as an investment or with the expectation of later financ¬ 
ing a home. These were all organized under state laws until 1933 but since 
then they may organize under federal auspices. These can be organized 
anywhere in the United States or its territories upon the application of a 
responsible group of citizens to the nearest Federal Home Loan Bank. 
When approved and established, each one automatically becomes a member 
of the Federal Home Loan Bank System and must insure its deposits with 
a federal corporation provided for the purpose. 2 As of June 30, 1944, 
there were 1,465 such institutions in operation. Their primary function 
is one of financing home building within the vicinity of their home office. 

Home Ovmers Loan Corporation. —The depression put many home 
owners in a situation where they could neither continue payments on their 
mortgages nor borrow more for that purpose. To help such people the 
Home Owners Loan Corporation was established in 1933. In cases where 

1 Boston, New York, Pittsburgh, Winston-Salem, Cincinnati, Indianapolis, Chicago, 
Des Moines, Little Rock, Topeka, and San Francisco. 

2 This is the Federal Savings and Loan Insurance Corporation. Its plan is similar 
to that conducted by the Federal Deposit Insurance Company for ordinary commercial 
banks. 
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home owners could not procure financing elsewhere, the corporation took 
over the mortgage, giving its own bonds in exchange. Thereupon with 
the mortgage as collateral, the corporation made loans to the home owner 
which were repayable in 15 years or less. After making 1,017,821 loans 
involving over 3 billion dollars, lending activities were terminated in 
June, 1936, since which time the corporation has been liquidating its 
obligations. The corporation has since found it necessary to foreclose 
on many properties because of defaults, but doubtless decidedly fewer 
borrowers lost their homes than otherwise would have. 

Federal Housing Administration (FHA ).—During the depression the 
banks and credit agencies, including the newly created Home Loan Banks 
and Federal Building and Loan Associations, generally had plenty of money, 
but they were timid about lending it on long-term real-estate mortgages. 
Or when they were willing to lend, they were inclined to require such a 
large down payment as to discourage home building. To meet this situa¬ 
tion, the Federal Housing Administration was established in 1934, and it 
is still in business. 

The FHA is primarily an insurance agency. Its goal is one of encourag¬ 
ing the improvement of existing housing facilities, the building of new 
small homes and apartment dwellings, and the manufacture of housing by 
industrial methods. The administration does not lend directly to home 
builders and manufacturers. Instead, it lets local financial institutions 
lend the money while it guarantees payment of the mortgage, thus remov¬ 
ing virtually all risk of nonpayment to the money lender. A premium is 
charged the financial institution for this service, the income from which is 
expected to pay the cost of operation. The amount of the loan depends 
upon the size and cost of the project. On some as much as 90 per cent 
of the cost may be financed by the FHA. Not more than a stipulated 
rate of interest may be charged on insured loans, the projects must be 
executed in accordance with approved specifications, and payments must 
be made periodically until the obligation is fully retired. Thus far, many 
mortgages have been insured with few defaults. 

Subsidized Low-cost Housing.—The housing agencies described above 
exist to help finance private parties whose credit is good. The role of 
the Federal Public Housing Authority (FPHA) is very different. Here is 
a government corporation whose primary purpose is to clear slums and 
provide low-cost housing. It does not do so directly, however. Rather, 
it enters into contracts with municipal, county, and state authorities, 
where state laws permit, to get the job done. The procedure is for a local 
authority to frame plans for slum clearance and new construction, then 
submit them to FPHA for approval. If the plans are approved, a con¬ 
tract is entered into whereby the federal agency agrees (1) to lend a large 
part of the cost of the project at prevailing rates of interest plus a small 
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charge for administrative costs, the principal to be repaid over a long 
period of years; and (2) to make annual contributions over a period of 
years as a subsidy for Jow rents. 

Tenants must be citizens and in the low-income category; none may 
be admitted whose aggregate income exceeds fixed amounts. If, after 
occupancy, the size of the family or income increases beyond what the 
regulations permit, different quarters must be found. While rents vary 
considerably, those fixed by a typical authority 1 in 1942 began with a 
minimum of $13 a month for a three-room apartment and went to a maxi¬ 
mum of $46 a month for a 6j^-room apartment, both figures including 
water, gas, heat, light, and refrigeration. During the war the FPHA 
revised its contracts with many local authorities to permit projects orig¬ 
inally intended for low-cost housing to be made available to war workers, 
but with the return of peace these projects have been reverting to their 
original purpose. 

1949 Legislation. —Over intense opposition, the 1949 Housing Act pro¬ 
vided for a vastly expanded federal program. Loans and grants were made 
available for helping local housing agencies finance redevelopment of proj¬ 
ect areas. A broad program of research was authorized for the purpose 
of cheapening housing costs, improving design, and stimulating con¬ 
struction. Moreover, the law authorized a farm home program. The 
latter permits the Secretary of Agriculture, through the Farmer’s Home 
Administration, to make long-term loans for building or renovating farm 
dwellings, and it permits either loans or grants to poor farmers willing and 
able to use the funds for housing improvements or additions. Technical 
assistance is offered and even moratoriums on mortgage payments are 
authorized if necessary. The farm home plan is administered in coopera¬ 
tion with local farm committees. 
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Chapter SO 

REGULATION OF UTILITIES 

If regulation does not keep pace with the operations of the vast enter¬ 
prises, the people of the country may unexpectedly find that the utilities which, 
according to law, tradition, and reason, should be the servants in the house, 
have become its masters. 

William E. Mosher and Finla G. Crawford. 1 

Public Utility Defined. —A public utility is a private business that 
renders an indispensable service to the community under circumstances 
that require continuous public regulation. Examples are railways, water¬ 
ways, ferries and bridges, buses, wharves, grain elevators, gas, water, 
telephone, and electricity. Such businesses are sufficiently clothed with 
public interest to warrant regulation that would be considered unconsti¬ 
tutional if applied to businesses of the usual, competitive type. Whether 
an enterprise may be classified as a public utility depends upon a number 
of factors, including whether monopoly is present, geographic location, 
character of service, immediacy of patrons’ needs, the amount of capital 
invested, the scale of operations, and whether it has been considered a 
public enterprise in times past. Congress and state legislatures make the 
classification subject to court approval. While the list of businesses that 
may be considered utilities tends to become longer, the Supreme Court 
has ruled that ice plants, 2 theater-ticket brokerages, 3 gasoline stations, 4 
and meat-packing industries 5 may not be classed and regulated as utilities. 
Milk and coal productive and distributive agencies lack some of the 
essentials usually possessed by utilities, yet they are sufficiently affected 
with a public interest to permit at least fixing their prices. 6 

Types of Carriers. —Running through discussions of public utilities are 
references to three types of carriers: common, contract, and self-servers. 
Common carriers are those that hold out their facilities and service for 
“common” or general use to all comers. Contract carriers are those that 
perform services only under terms of specific contracts entered into with 
customers. A bus, for example, that operates regularly over a given 

1 Public Utility Regulation (New York: Harper, 1933), p. xvii. 

* New State Ice Co. v. Liebmann, 285 U.S. 262 (1932). 

* Ribnick v . McBride, 277 U.S. 350 (1928). 

4 Williams v. Standard Oil Company of Louisiana, 278 U.S. 235 (1929). 

* Wolff Packing Company v. Court of Industrial Relations of Kansas, 262 U.S. 522 
(1923). 

* Nebbia v. New York, 291 U.S. 502 (1934). For coal see p. 600. 
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route stopping for all who wish to ride would be a common carrier; but a 
bus that had to be chartered every time an individual or group wished to 
use it would be a contract carrier. Then there are self-servers—those 
that provide service for themselves. A large industry, for example, may 
own its own railroad for carrying its own products, or its own power plant, 
water system, or buses. In framing legislation, provisions must be varied 
to account for differences between these three types of carriers. 

Federal and State Spheres of Operation. —Most utilities are local enter¬ 
prises, hence remain under control of state and local governments. Public- 
utility commissions exist in the District of Columbia and all the states. 
As business and communications have grown and the sense of community 
has broadened, the Federal government has intervened, relying for the most 
part upon the power to regulate foreign and interstate commerce. Like 
the states, the Federal government regulates utilities by various means— 
general laws, actual or threatened government competition, taxation, etc. 
Unlike most of the states, however, regulation of a large variety of enter¬ 
prises has not been concentrated in the hands of a single commission, but 
rather, several of them, each dealing with a particular functional group. 
Federal and state activities touch and overlap at innumerable points, 
requiring constant collaboration and cooperation between the officials 
involved. 

Regulatory Procedure. —The national Constitution forbids both Federal 
and state governments from depriving persons of life, liberty, or property 
without due process of law. 1 Governmental agencies must, therefore, 
follow procedures that allow ample notice, opportunity for a full and fair 
hearing, and appeal to the courts. 

Entry into Service .—The pattern of control differs for each industry and 
regulatory body, but there are many similarities. First of all, utility 
regulation requires authority to make investigations. Having this, regu¬ 
latory bodies usually are given control over entry into service. Accord- 
ingly, parties wishing to do business must file applications. The regu¬ 
latory body may follow a policy of allowing an unlimited number of 
competitors to enter the field, but more often than not it follows a policy of 
allowing limited monopoly. Thus, in the case of a railroad application 
the Interstate Commerce Commission would probably forbid a competitor 
to enter the business unless it could be clearly demonstrated that another 
railroad was necessary to serve the public interest. Authorizations usually 
take the form of “ certificates of public convenience and necessity,” licenses, 
or permits. 

Security Issues , Rates , Service , etc .—Regulation also usually implies 
control over security issues and intercorporate relationships. Once opera¬ 
tions have started, utilities are generally required to submit budgets, 

1 See p. 139. 
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reports, and proposed rate schedules. In doing so they are required to 
follow a uniform system of accounts to ensure that each entry has the same 
meaning to all concerned. The regulatory body may approve the sched¬ 
ule of rates proposed or, after investigation and hearing, insist upon 
changes. Rate control involves property valuations to determine the 
fair value of the service rendered, and this, in turn, usually involves ex¬ 
tensive engineering surveys of the total plant. As all this is being done, 
the regulatory body must hear and adjust complaints, see that proper 
safety practices are followed, and otherwise make sure the law and regu¬ 
lations are obeyed. Finally, if utilities wish to extend their facilities or 
services, go out of business, or sell or abandon some of their facilities, 
approval must be obtained. 

The Problem of Rate Making.—Rate fixing is the most difficult and con¬ 
troversial aspect of utility regulation. As a rule the law requires that 
rates be fixed high enough to earn a “fair return” on the “fair value” of the 
property used and useful in rendering a public service. What is a “fair 
return” is usually not hard to determine; the law is generally satisfied if 
it is in the vicinity of from 5 to 8 per cent of “fair value.” Far more 
difficult is the task of coming to a decision about what is “fair value,” or 
the “rate base.” If the figure is set too low investors will lose money, in 
which case the matter will probably be taken to court, where it could be 
held illegal on the ground that property was being taken without due 
process of law. If, on the other hand, “fair value” is set too high, the 
public will be gouged. 

Theories of Valuation .—The crux of effective utility rate control boils 
down to the theories and methods followed in determining “fair value,” 
or the “rate base.” Several methods may be followed: one might take 
the total value of the securities of a company; or, one might take the 
original cost (sometimes referred to as “historical cost”) and subtract 
depreciation; or, one might settle for reproduction cost new less deprecia¬ 
tion; or, finally, one might follow the “prudent-investment” theory where¬ 
by an attempt is made to ascertain what a prudent or wise investor would 
have invested in the enterprise. There are difficulties with each of these. 
The economic difficulties are little short of appalling and they have been 
aggravated by court decisions. 

Smyth v . Ames }—The basic case on the subject of valuations is Smyth 
v . Ames, decided in 1898. There the Supreme Court had before it a case 
arising from rates fixed for a number of railroads by the Board of Trans¬ 
portation for the state of Nebraska. The state board had based its rates 
chiefly upon the reproduction-cost-new-less-depreciation theory but the 
railroads involved in the case had been constructed in a period of high 
prices, hence contended for a valuation based upon original cost less de- 

1 169 U.S. 466 (1898). 
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preciation. The Court, however, refused to accept either theory to the 
exclusion of the other. Instead, it said that in determining fair value, 
consideration must be given to a number of factors including 

The original cost of construction, the amount expended in permanent improve¬ 
ments, the amount and market value of its bonds and stocks, the present as com¬ 
pared with the original cost of construction, the probable earning capacity of the 
property under particular rates prescribed by statutes, and the sum required to 
meet operating expenses. . . . 

The difficulty with this is not only that the procedure entails extensive 
investigation, with resultant costly delays, but also that the Court said 
nothing about how much weight should be given to each of the factors 
mentioned. It sometimes happens that an original cost estimate differs 
from one of the same company based upon the reproduction-cost-new-less- 
depreciation estimate by millions of dollars. In such an event, what 
figure represents “fair value”? Faced with this situation, regulatory 
bodies follow their personal predilections, meanwhile trying to guess what 
the courts might have to say and finally ending with a compromise favor¬ 
able to the utilities. 

In a recent case before the Supreme Court 1 Justice Frankfurter, with 
the concurrence of Justice Black, objected to relying upon Smyth v. Ames 
which he said had been “widely rejected by the great weight of economic 
opinion, by authoritative legislative investigations, by utility commissions 
throughout the country, and by impressive judicial dissents.” 2 Neverthe¬ 
less, the Supreme Court refused to reopen the issue in the case cited. 

More recently, however, the Court has not only reopened the matter 
but has seriously modified its historic position. This occurred in a series 
of cases dealing with the fixing of “just and reasonable” rates under the 
Natural Gas Act. 3 As matters now stand, regulatory commissions are 
not bound to follow any single formula (like reproduction-cost-new), or 
combination of formulas (like that required by Smyth v. Ames), in de¬ 
termining rates. Rather, commissions are free to take a pragmatic 
approach. If rates that they establish enable a company to operate 
successfully, to attract capital, and to compensate investors for the risks 
assumed, the courts may now sustain them regardless of the theory or 
formula followed by the regulatory body. Needless to say, this gives 
those responsible for regulation a freer hand in determining fair value than 
in the past. 

1 Driscoll t>. Edison Light and Power Co., 307 U.S. 104 (1939). 

2 One of the best analyses of this controversy is found in Irston R. Barnes, The 
Economics of Public Utility Regulation (New York: Crofts, 1942), Chape. 11 to 17, in¬ 
clusive. 

3 See especially Federal Power Commission et al. v. Hope Natural Gas Co., 320 U.S. 
591 (1943). 
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REGULATION OF TRANSPORTATION 

Department of Transportation Proposed. —As noted elsewhere, 1 trans¬ 
portation services and regulation have been the responsibility of several 
federal agencies, chiefly the Department of Commerce and the independent 
commissions mentioned below. The Hoover Commission and its task 
forces devoted much attention to the problem of obtaining maximum 
coordination and integration. 2 A minority argued for a cabinet department 
of transportation, 3 but the majority was unwilling to go this far. Instead, 
they recommended transferring all nonregulatory transportation functions 
to the Department of Commerce but leaving regulatory functions where 
they then were. 4 

Interstate Commerce Commission (ICC). —The ICC is the oldest of all 
federal regulatory commissions. It was established in 1887 after the 
breakdown of attempts on the part of state governments to control satis¬ 
factorily systems that had become interstate in character. There are 
now eleven members on the commission appointed by the President for 
staggered terms of 7 years. Not more than six may be from the same 
political party. From its membership the commission selects its own 
chairman. The commissioners appoint, in accordance with civil service 
regulations, a secretary, chief counsel, directors of bureaus (other than the 
Bureau of Locomotive Inspection, who is appointed by the President) and 
other personnel. The commission may make decisions as a body or, and 
this is unique among agencies of this sort, it may create divisions of not 
less than three members and a decision of a division has the same force 
and effect as one made by the entire commission. Cases decided in this 
manner may, however, be reheard by the entire commission if it thinks 
it desirable. The commission is now organized into five divisions plus a 
number of sections and bureaus. Since the adoption of the Hepburn Act 
in 1906, the orders of the commission have had the force of law. Fines and 
penalties may be imposed by the commission itself, while serious violations 
are turned over to the Department of Justice for prosecution. 

Jurisdiction of the ICC .—In addition to nearly all railroads in the 
country, the ICC has been given jurisdiction over the following: motor 
carriers engaged in interstate and foreign commerce; water carriers operat¬ 
ing coastwise, intercoastal, and upon inland waters of the United States; 

1 P. 627. 

* See its report entitled Regulatory Commissions and its Task Force Report on Regu¬ 
latory Commissions (Washington: Government Printing Office, 1949). 

* This is also the plea of Charles L. Deering and Wilfred Owen, National Trans¬ 
portation Policy (Washington: Brookings, 1949). 

4 For the Hoover Commission's recommendations for bringing about improved 
administration by the independent establishments, see p. 444. 
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Federal Utility Regulatory Commissions 


Agency 

I )ate es- 

Number of 

Terms, 

Utility jurisdiction 

tablished 

members 

years 

Interstate Commerce 





Commission. 

1887 

11 

7 

Railroads; motor car- 





riers; shipping by 
coastwise*, inter- 





coastal, and inland 
waters; pipe lines 
(except natural gas 
and water); express 





companies; carriers 
using rail-and-watcr 
routes; sleeping-car 
companies 

Federal Power ('omis¬ 

1920 

s 

.5 

Water-power sites, 

sion. 



' 

electric power, natu¬ 
ral-gas pipe lines 

Securities and Exchange 

1934 

5 

f> 

Electric and natural- 

Commission. 




gas holding com¬ 
panies 

Federal Communica¬ 

! 1931 

7 

7 

Radio, telephone, tele¬ 

tions Commission.... 




graph, cables 

United States Maritime* 

1936 

5 

6 

Shipping in foreign 

Commission. 




commerce 

Civil Aeronaut ics 

1938 

Board, 5 

6 

Air lines, airways, and 

Authority. 


Administration, 

1 administrator 


airports 


pipe lines, except those for wafer and gas; 1 express companies; carriers 
using through rail-and-water routes; and sleeping-car companies. The 
ICC also determines mail transportation rates and, interestingly enough, 
fixes standard time zones for continental United States and Alaska. 

Regulation of Railroads. —In 1947 there were approximately 227,000 
miles of railroads in the United States—many times more than any other 
country in the world. Unlike those in most countries, virtually all railroads 
in the United States are privately owned and operated. They provide the 
backbone of the American transport system. 

1 Gas pipe lines are now regulated by the Federal Power Commission, while no 
federal agency regulates water pipe lines. See p. 688. 
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Basic transport policy is contained in the Transportation Act of 1920, 
which, among other things, reversed the traditional attitude toward the 
railway industry. Prior to that enactment federal law looked with dis¬ 
favor upon consolidations, mergers, and close cooperation among the roads 
on the theory that these tended toward the diminution of competition with 
resultant monopoly and inefficiency. With the breakdown of private 
management during the First World War freshly in mind, and the existence 
of a commission powerful enough to protect the public interest, Congress 
in the Transportation Act of 1920 instructed the ICC to act affirmatively 
in helping to develop and maintain an adequate national transportation 
service, even though this might result in the elimination of some of the 
weaker roads. 

Since 1920, except for legislation affecting employer-employee relation¬ 
ships, 1 most legislation has been of an emergency nature designed to help 
the railroads overcome the results of general economic depression, over- 
capitalization and expansion, excessive competition among themselves, 
and competition from newer forms of transportation, especially motor 
carriers but more recently airways. During the recent war there was close 
coordination and supervision of all forms of transportation both by per¬ 
manent agencies like the ICC and by the Office of Defense Transportation. 2 
In 1948 Congress passed the Reed-Bulwinkle Act permitting, with ICC 
approval, common carriers of particular classes to agree among themselves 
on rates and charges. 

ICC Controls .—In its relations with the railways, the ICC is con¬ 
stantly engaged in applying the utility controls described above with 
respect to rates, accounts, security issues, etc. It also considers questions 
of basic policy and makes recommendations to the President and Congress. 
Moreover, it applies and enforces many special laws and regulations. 
These, among others, forbid railroads to transport products made by enter¬ 
prises in which they own or control an interest; forbid railroads to own or 
control any competing water carriers unless the ICC finds that it is in the 
public interest to do so and will not reduce competition; prevent charging 
more for short than long hauls over the same route; require the installation 
and use of safety devices; require the use of uniform bills of lading; forbid 
price discrimination and other monopolistic practices; and prescribe 
methods of transporting explosives and other dangerous articles. The 
ICC must also investigate railway accidents, inspect locomotives, check and 
limit the hours of service for railroad employees, and determine fair and 
reasonable rates for m^til transportation by railway carriers, urban and 
interurban electric carriers. 

For purposes of control the railroads are grouped in three classes on the 

1 See p. 730. 

2 See also p. 742. 
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basis of total operating revenues. Class I roads, which include those whose 
annual operating revenues exceed 1 billion dollars, do the bulk of the 
business. The ICC also divides railroads geographically into three dis¬ 
tricts and eight subsidiary regions. Each railroad is treated as a unit 
and placed wholly in some one district or region. Broadly speaking, the 
eastern district includes territory east of Chicago and north of the Ohio 
and Potomac rivers; southern district, territory east of the Mississippi 
River and south of the Ohio and Potomac rivers; and western district, 
the remainder of the country. 

Regulation of Motor Carriers. —State regulation of motor carriers began 
in Pennsylvania in 1914. Other states soon followed and had the field 
to themselves until 1935 when Congress adopted the Motor Carrier Act. 
Prior to that time, the Federal government had confined its efforts to 
investigating the industry, granting subsidies for road building, and main¬ 
taining standards for road construction. 

Carriers Brought under Control .—Motor carriers, like others, group them¬ 
selves into common, contract, and private carriers. In addition to the 
carriers themselves, transportation brokers and forwarders are of consider¬ 
able importance to the industry. Brokers are intermediaries who under¬ 
take to bring users and carriers together, while forwarders are persons, 
other than carriers, who offer to serve the public by assembling or con¬ 
solidating property with a view to reshipment by rail, water, or other 
carriers. All these were brought under regulation by the Motor Carrier 
Act and amendments, although some more than others. 

Exemption of Carriers from Federal Control .—As all motorists know, the 
Motor Carrier Act does not apply to them. But even a large number of 
those engaged in carrying passengers and commodities are exempt. These 
include school and hotel buses; taxicabs; buses operated in the national 
parks under the control of the Secretary of the Interior; motor vehicles 
owned and operated by farmers, cooperative associations, and newspapers; 
motor trucks used exclusively for the carriage of fish and agricultural 
products; trolley buses operated by electrical power from fixed overhead 
wires; casual, occasional, or reciprocal transportation of persons or property; 
and buses or trucks operating within a metropolitan area even though 
engaged in interstate or foreign commerce unless the ICC finds regulations 
necessary. 

The Grandfather Clause .—When the Motor Carrier Act went into effect, 
thousands of carriers were then in existence. Obviously it was necessary 
to require them to come under the new law, and yet it would have been 
difficult, if not an unconstitutional deprivation of property, to deny exist¬ 
ing companies permits to operate. The dilemma was met by the inclusion 
of a “ grandfather ” clause. This provides that common carriers operating 
on and since June 1, 1935, and contract carriers on and since July 1, 1935, 
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automatically be given certificates and permits. While this was doubtless 
an expedient solution, it nevertheless robs the ICC of much of its power 
to control the character and supply of motor transportation service. 

Imposition of Controls by the ICC .—Common carriers, which include 
most interstate bus and freight trucking companies, are required to obtain 
certificates of public convenience and necessity and are otherwise regulated 
to about the same extent as railroads. This includes control over inter¬ 
company relationships, accounts, rates, and service. 

Contract motor carriers are not, strictly speaking, public utilities; at 
least the courts have to date refused states permission to regulate them as 
completely as if they were “affected with a public interest.” 1 Federal 
law requires them to obtain permits from the ICC before commencing 
operations, and these are to be granted if the applicant is considered “fit, 
willing, and able” to perform the service and conform with rules and regula¬ 
tions, and if the proposed operation is “consistent with the public interest 
and the policy” set forth in the law. Carriers of this type must adhere 
to the same rules as common carriers with respect to hours of service of 
employees, standards of equipment, and safety of operation. Rate sched¬ 
ules must be filed with the ICC, carriers may not charge less than these 
rates, and the commission has authority to prescribe minimum rates. 
The ICC also has authority to require periodic reports, prescribe accounts, 
approve consolidations, mergers, and other combinations, and approve 
the issuance of securities above specified amounts. 

Brokers and transportation forwarders must respect the same rules as 
carriers with respect to hours of service of employees, standards of equip¬ 
ment, and safety. Brokers must obtain licenses before operating and in 
doing so they must post bond to ensure adequate financial responsibility. 
They are also subject to accounting regulations and other rules for the 
protection of travelers and shippers. There must be no price discrimina¬ 
tion, but the ICC lacks authority to prescribe tariffs. Forwarders must 
also establish financial reliability and file reports and tariffs, but, as with 
brokers, the ICC lacks authority to fix rates. It will be noted that neither 
brokers nor forwarders are subjected to such complete control and super¬ 
vision as is the case of carriers. 

Regulation of Water Carriers. 2 —Water carriers may be divided into 
four groups: inland, coastal, intercoastal, and foreign. Inland carriers in¬ 
clude those operating on inland rivers, canals, connecting channels, and 
lakes. 3 Coastal, or coastwise, carriers are those that operate along the 

1 Michigan P.U. Commission v Duke, 266 U.S. 570 (1925); Frost v. R. R. Commission 
of California, 271 U.S. 583 (1926). 

* Other aspects of the American Merchant Marine are discussed on p. 704. 

* Because the Great Lakes are not completely within the United States but are 
shared by Canada, carriers upon them are often discussed separately, but for present 
purposes they will be considered inland carriers. 
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various coasts of the United States but not through the Panama Canal. 
Intercoastal are those operating through the Panama Canal between Atlan¬ 
tic and Pacific ports. All of these, with exceptions noted below, were 
placed under the ICC by the Transportation Act of 1940. Foreign car¬ 
riers are those engaged in commerce with foreign ports. These are regu¬ 
lated by the United States Maritime Commission. 

Exemption of Water Carriers from Federal Control .—From what was 
just said, one must not conclude that all water carriers have been brought 
under federal supervision; a very substantial proportion have not, except 
with respect to safety. This is due to a number of exemptions written 
into statutes. Exemptions include operators in intrastate commerce and 
even local and small operators engaged in interstate commerce; contract 
carriers that do not compete “actually and substantially ” with other types 
of carriers; private carriers of all types; common carriers that transport 
goods in bulk in cargo space used for not more than three commodities; 
and tank vessels, even though common carriers, that transport liquid 
cargoes in bulk. This accounts for a formidable volume of traffic. Being 
unregulated, these enjoy a favored competitive position which has brought 
many complaints, especially from railways. 

General Provisions .—Water navigation is an ancient industry that has 
been of vital concern to the American people since they first sailed to these 
shores. Billions of dollars have been spent for river and harbor improve¬ 
ment, dredging canals, and subsidizing shipping lines and ship construction. 
Meanwhile, state and local governments have imposed regulations, al¬ 
though because of the interstate and foreign character of most water 
carriers these have been indifferently enforced. 

At the same time, the Federal government lias enacted general laws of 
a wide variety. Of primary importance are requirements for identification 
and documentation. As soon as a vessel is launched, she acquires a 
personality of her own. She becomes competent to contract, is indi¬ 
vidually liable for her obligation, and may sue in the name of her owner 
and be sued in her own name; she may become a quasi-bankrupt and even 
commit suicide. Accordingly, she must be officially recorded, measured, 
and named. Smaller craft engaged in fishing, pleasure pursuits, and com¬ 
merce in inland and coastal waters are “licensed.” Those of 20 tons or 
more plying the same waters must be “enrolled,” while vessels engaged 
in foreign trade must be “registered.” Only citizens may so record ships 
of any class. 

Many federal regulations pertain to safety: Vessels must not be over¬ 
loaded, they must carry specified numbers of lifeboats and life belts, ships 
must be equipped with fire signals and protective devices, etc. Other 
regulations pertain to officers and personnel: There must be satisfactory 
accommodations for officers and crews; licensed officers must be American 
citizens; all employees must be citizens on American cargo vessels whose 
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building or operations have been subsidized by the Maritime Commission; 
75 per cent of the crew on any ship entering American ports must be able 
to understand any order given by a ship’s officer; the minimum number 
of employees, their qualifications, wages, hours, food, clothing, and treat¬ 
ment are all covered by federal law. Other regulations relate to areas 
of operations: Only American vessels may engage in coastal, inland, and 
intercoastal commerce; routes and channels are specified as well as rules 
governing entrance from abroad into American waters, harbors, and ports. 
Other regulations relate to the care and treatment of passengers, rates, 
entrance into war zones, financial responsibility, insurance, and, in fact, 
almost every aspect of shipping. 

Administration of Water-carrier Controls .—Until recently, many of the 
general provisions just mentioned were the responsibility of the Bureau 
of Marine Inspection and Navigation, of the Department of Commerce. 
Among their agents were shipping commissioners, stationed at the various 
ports, and numerous inspectors. The bureau’s enforcement of safety 
regulations has at times been notoriously lax, with the result that until 
recent years American ships were rapidly acquiring the distinction of being 
the most dangerous on the ocean. A number of marine disasters, including 
the burning of the Morro Castle in 1934 and the sinking of the Mohawk 
during the following year, focused public attention upon the inadequacy 
of safety devices and the incompetence of officers, crews, and the in¬ 
spection service. An aroused public opinion resulted in the enactment 
of legislation in 1935 and 1936 which brought about some improvement . 
As a war measure, the functions of the bureau were transferred in 1942 
to the Commissioner of Customs and the Coast Guard. 

While the two agencies just mentioned continue their work, two other 
federal bodies, the ICC and the United States Maritime Commission, con¬ 
cern themselves with other aspects of water commerce. The former was 
given jurisdiction of inland, coastal, and intercoastal shipping by the 
Transportation Act of 1940; and the latter was given authority to regulate 
foreign shipping in 1936. 

Inland , Coastal , and Intercoastal Carriers .—Common carriers arc re¬ 
quired to obtain certificates of public convenience and necessity from the 
ICC. In granting these, the commission must keep in mind the declared 
national policy of providing the public with adequate, coordinated trans¬ 
portation of high quality at reasonable prices. Rates, routes, accounts, 
and service are regulated to about the same extent as railroads. Contract 
carriers must obtain permits and submit to about the same regulations as 
contract motor carriers. Private carriers are all exempt from ICC control, 
as mentioned above. 

Foreign Commerce Carriers .—Virtually all ships engaged in the foreign 
trade, except tramp vessels, are common carriers. Although they might 
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be, these have not been subjected to the same degree of regulation as rail¬ 
roads and other common carriers. The Maritime Commission does not 
have control over entrance into service, except for ships that it owns or 
has subsidized. This being the case, the door is wide open for extensive 
competition and for the most part jungle law prevails. All American 
ships must, however, be registered, but this is handled by the Customs 
Bureau. Nor does the commission have authority to regulate security 
issues and intercorporate relationships. Its authority over rates is limited 
to seeing that tariffs are filed and that they are nondiscriminatory, al¬ 
though in the case of charges for wharfage and dockage it may prescribe 
minimums. The commission does have authority to designate and ap¬ 
prove routes; to hear and adjust complaints; to subsidize shipbuilding and 
operations; to handle matters pertaining to wages, hours, and working 
conditions of seamen; to prescribe accounts and require reports; and, in 
general, to collaborate with the industry for its protection and pro¬ 
motion. 

An interesting feature of foreign shipping regulation is the degree of 
cooperation permitted among shipping companies. Those who wish to 
may join a “ conference,” which resembles a domestic trade association, 
for the purpose of pooling information and entering into agreements re¬ 
garding such matters as rates, allotment of traffic, pooling of earnings, and 
methods to be employed in meeting competition from nonconference 
members. If filed with the Maritime Commission and approved, these 
agreements are immune from antitrust laws. 

Regulation of Air Commerce. —Air commerce among the states and with 
foreign nations is regulated by the Civil Aeronautics Authority established 
in 1938. The Authority consists of two parts: the Civil Aeronautics 
Board and the Civil Aeronautics Administration. The board is a five- 
member body appointed by the President for staggered terms of 6 years. 
Not more than three members may be of the same political party, and 
the chairman is designated annually by the President. The board is an 
independent agency, although it is within the Department of Commerce 
for administrative housekeeping purposes. 

In contrast with this arrangement, the Civil Aeronautics Administration 
is a staff unit under the direct supervision of the Secretary of Commerce. 
The administration is headed by an administrator who is appointed by the 
President. While both agencies are charged with responsibility for the 
promotion and development of civil aeronautics and air commerce, the 
board is a quasi-legislative and judicial body concerned with fact finding, 
rule making, and the adjudication of disputes; while the administration is 
in charge of the administration and enforcement of rules and regulations. 
The Authority itself performs no functions, it should be noted: rather, 
the work is all done by either the board or the administration. 
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Jurisdiction of the Civil Aeronautics Authority .—The Authority has 
power to prescribe air routes and rules governing safety for all aircraft, 
including military, naval, private, and those engaged in local commerce. 1 
Other controls apply only to common and contract carriers engaged in 
interstate and foreign commerce. The administration is charged with the 
planning, construction, maintenance, and operation of an up-to-date 
federal airways system. It also administers and directs all federally 
sponsored civil pilot programs. It builds federally owned airports and 
cooperates with the states and local governments in developing others. 
Upon the request of the Army and Navy it establishes and operates air¬ 
port control towers. It also operates the Washington National Airport 
located across the Potomac from the capital city. 

Air Commerce Regulations .—All planes must be registered; all pilots 
must be examined and rated in accordance with qualifications for flight 
service; and all planes must follow prescribed air-traffic rules. 

Planes that are engaged in interstate and foreign commerce must not 
only comply with the above-mentioned rules but must also obtain ratings 
as to airworthiness and have periodic inspection by certified mechanics. 
Common carriers must obtain certificates of convenience and public neces¬ 
sity; they must furnish safe and adequate facilities and service; they may 
not discriminate in price or service; they must charge only fair and reason¬ 
able rates which have been filed and approved by the Civil Aeronautics 
Board; they must follow prescribed accounting procedures and make 
reports. Combinations of all kinds must be approved, and routes may 
not be abandoned without board approval. There is no control over the 
issuance of securities, however, other than that of a general nature done 
by the Securities and Exchange Commission. 2 

Regulation of Pipe Lines. —Pipe lines are used for the transportation of 
various liquids and gases, but their predominating use in the United States 
is for the transportation of crude petroleum, gasoline, and natural gas. 
In rich petroleum centers the earth may be honeycombed with pipes. In 
the Pittsburgh area, for example, there is literally one pipe on top of 
another and they crisscross and parallel each other in a most confusing 
manner. 

The recent war saw rapid expansion and renovation of pipe lines for 
the transportation of petroleum. The most important and dramatic 
project was the construction of the “Big Inch”—a 24-inch line from east 
Texas to Philadelphia and New York, the longest and largest pipe line 
ever installed for transporting petroleum. The job was done by the Federal 

1 While the Supreme Court has not yet passed upon this assertion of authority over 
local commerce, a lower court has approved it [Neismonger v. Goodyear Tire and Rub¬ 
ber Co., 35 F. (2d) 761 (1929)], and both railway experience and logic support it. 

* See p. 652. 
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government; oil began moving through it in February, 1943; and by August 
of the same year through connections had been made to the East coast. 

Federal Controls .—Federal control of interstate pipe lines began in 1906 
when the Interstate Commerce Commission was given jurisdiction over 
all except those for transporting water, natural, and manufactured gas. 
The latter were brought under control in 1938, along with other aspects 
of the industry, 1 but responsibility for administration was placed in the 
hands of the Federal Power Commission. It must also be remembered 
that the Holding Company Act of 1935 applied to natural-gas companies, 2 
many of whom own or control interstate pipe lines. Thus, as matters 
now stand, the Interstate Commerce Commission regulates pipe lines 
transporting crude oil, gasoline, and miscellaneous products; the Federal 
Power Commission deals with those conveying natural gas; while the 
Securities and Exchange Commission is engaged in reorganizing the 
holding-company structures for companies engaged in the production, 
transportation, and wholesale distribution of natural gas. The pipe¬ 
line companies are all declared to be common carriers and are regulated 
to about the same extent as are railroads. 

REGULATION OF ELECTRIC POWER AND NATURAL GAS 

The Federal Power Commission.—Advent of the power age brought 
with it recognition that if the public interest was to be protected federal 
legislation was needed to supplement state control. A desire to conserve 
resources, threatened by the quest on the part of electric-power companies 
for sites along rivers and lakes, occasioned the first federal legislation in 
1920. The Water Power Act of that year created the Federal Power 
Commission for the primary purpose of surveying the water resources of 
the nation and determining who would be permitted to establish hydro¬ 
electric projects along navigable waters and on public lands. Since then the 
powers of the commission over the interstate operations of electric utilities 
have been extended, and in 1938 it was given jurisdiction over the inter¬ 
state transportation and sale of natural gas. 

The commission now consists of five members appointed for 5-year 
terms. The commissioners choose their own chairman. It is an inde¬ 
pendent establishment organized in about the same manner as other 
agencies of this character. 

Regulation of Electric Utilities. —Electric service divides itself naturally 
into three parts: generation, transmission, and distribution. Generation 
involves the manufacture of electric energy; transmission, its transporta¬ 
tion from the generating station to the locality where consumed; and dis- 

1 For a discussion of the regulation of these see p. 688. 

a See d. 689. 
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tribution, the retail sale and delivery of energy to the consumers. Genera¬ 
tion is usually highly localized and the same is true of distribution. In 
most instances they are, therefore, controlled by state and local agencies. 
The Federal government interests itself with generation only at the point 
of approving water-power sites along navigable waters and on public 
lands; and it is directly concerned with distribution only at the point of 
regulating the wholesale prices charged distributors who purchase electric¬ 
ity shipped from out of state. It is with transmission that the Federal 
government is primarily concerned because this is frequently not localized 
and may be interstate in character. 

Power-commission Controls .—As indicated above, the commission must 
approve all hydroelectric power projects on navigable waters or public 
lands. Pending final decision, preliminary permits, which are valid for 
3 years, are often given, thus ensuring priority over other applicants. If 
licenses are issued later, they may run for as long as 50 years, although the 
law expressly reserves the right for either the Federal or state govern¬ 
ment to reacquire the site at any time. The commission lacks authority 
to require a showing of public necessity and convenience before electric 
companies extend their lines across state boundaries (this would be a matter 
reserved to the states), but it can encourage voluntary interconnections 
to be made under certain circumstances. To help accomplish this purpose, 
the commission has divided the country into regional districts. When it 
comes to transmission of electric energy to points outside the United States, 
however, the commission must approve every instance. 

The commission also has complete jurisdiction over long-term security 
issues made by electric utilities under its jurisdiction. So far as short¬ 
term issues are concerned, it may scrutinize only those issued by companies 
organized and operating in states that do not provide for the regulation 
of security issues. Service must be adequate, although in obtaining such 
the commission must cooperate with state agencies. Rates (always whole¬ 
sale, otherwise state utility commissions have jurisdiction) must be just, 
reasonable, and nonpreferential. Uniform accounts must be kept and 
reports filed. Interlocking relationships must also be approved. 

Regulation of Natural Gas.—Very little manufactured gas is transported 
across state lines; hence its regulation is left to the states. With natural 
gas the situation is different. Most of this originates in the wells of a few 
states and is transported, principally by pipe lines, to others. Several 
states attempted regulation, but in a series of decisions 1 the Supreme Court 
ruled that neither the state in which the gas was produced nor the one in 
which it was distributed to the ultimate consumer could regulate the inter¬ 
state rate. These decisions, together with the disclosures made in the 

1 For a review of this history with appropriate citations, see Federal Power Com¬ 
mission et al. v. Hope Natural Gas Co., 320 U.S. 591 (1943). 
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Federal Trade Commission's sweeping survey of holding-company struc¬ 
tures and practices, led Congress to pass the Natural Gas Act of 1938. 

The controls given to the Federal Power Commission over natural gas 
are nearly the same as for interstate electric utilities. An amendment 
adopted in 1942 looks toward the establishment of areas of operations for 
the various natural-gas companies. To accomplish this end, companies are 
required to apply to the commission for certificates of public convenience 
and necessity before undertaking new constructions or acquisitions of 
extensions, or abandonment of facilities. However, after their areas are 
assigned, natural-gas companies may enlarge or extend their facilities for 
the purpose of supplying increased market demands in the areas without 
further authorization. This, coupled with provisions of the Holding Com¬ 
pany Act, should go far toward stabilizing the industry. 

Regulation of Electric and Gas Holding Companies. —A holding com¬ 
pany is one organized to “hold" securities of operating companies, sup¬ 
posedly for the purpose of profiting from their reinvestment. Illegal at 
common law, they were legalized by state statutes, beginning with New 
Jersey in 1888. By this device, securities of competing companies were 
brought together under single management, often with monopolistic 
results. This was especially true in the electric-power field. By 1932, 
thirteen large holding companies controlled 75 per cent of the entire pri¬ 
vately owned electric-utility industry, with more than 40 per cent concen¬ 
trated in the hands of the three largest groups—United Corporation, 
Electric Bond and Share Company, and Insull. Even these three systems 
were not totally independent. A report made in January, 1935, by the 
Federal Trade Commission disclosed a maze of unsound financial structures, 
widespread lobbying and propaganda activities intended to disparage 
government regulation and ownership, and extensive intercompany deal¬ 
ings which saddled operating companies, and ultimately consumers, with 
exorbitant expenditures. 

The Holding Company Act .—After one of the most sensational legislative 
contests in recent years, the Holding Company Act relating to electric 
and gas utility holding companies was approved on Aug. 26, 1935. Some 
of its provisions are: 

1. Electric and gas holding companies register w r ith the Securities and 
Exchange Commission. 

2. Commission approval is necessary before new securities are issued or 
an interest is acquired in any other utility. 

3. All holding companies above the second must be abolished, unless 
excepted by the commission, and their operations confined to integrated 
regional systems. 

4. Intercompany loans and interlocking directorates with banking 
institutions were made illegal. 
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5. Holding companies might not, without commission approval, sell 
goods, perform services, or undertake construction work for any associated 
utility. 

6. Holding companies might not contribute to political parties or candi¬ 
dates for public office, nor lobby without disclosing the object sought and 
expenditures. 

7. Holding companies must use uniform accounts, make reports to the 
commission, and otherwise follow rules and regulations established by the 
commission. 

Results of the “Death Sentence .”—During the legislative battle over the 
Holding Company Act, much was heard about the so-called 11 death sen¬ 
tence” provisions contained in Section 11 and referred to under No. 3 in 
the above list. This section makes it the duty of the Securities and Ex¬ 
change Commission to simplify holding-company structures by confining 
them to integrated regional systems and eliminating all beyond the second 
degree. Thus the holding companies that were pyramided several stories 
high and spread all over continental United States must be completely 
revamped. They can exist only up to and including the second degree; 
which means that there may be an operating company, a holding company 
controlling the operating company, and a holding company controlling the 
first holding company—but no more. Moreover, the properties must be 
regrouped and confined to regional systems. A large number of separate 
electric, gas, and nonutility properties have been removed from the control 
of registered holding companies; while many of the complicated holding- 
company structures have been dissolved or liquidated. Although the 
legislation has been on the books for over a decade, more time is required 
before reorganizations are completed. 

REGULATION OF COMMUNICATIONS 

Federal Communications Commission.—Prior to 1934, radio and wire 
communications were partially regulated by several agencies, chiefly the 
Interstate Commerce Commission, the Postmaster General, and the 
recently created Federal Radio Commission. The laws were consolidated 
and broadened in the Communications Act of 1934. At the same time, 
their administration was placed in the hands of one agency, the Federal 
Communications Commission. This agency consists of seven members 
appointed by the President for staggered terms of 7 years. It is an inde¬ 
pendent establishment and not more than four of its members may be of the 
same political party. Its jurisdiction extends to all interstate and foreign 
radio, telephone, telegraph, and cable service, stations, and operators. 

Regulation of Telephone, Telegraph, and Cable Service.—Congress has 
charged the commission with ensuring “a rapid, efficient, nation-wide and 
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world-wide wire and radio communication service with adequate facilities 
at reasonable charges.” So far as wire communications are concerned, 
ownership and control rest largely in the hands of three companies: the 
Bell Telephone Company, Western Union, and International Telephone 
and Telegraph Corporation. Until recently, competition aided in regulat¬ 
ing telegraph service, but with the merger of Western Union and Postal 
Telegraph in 1943, a single company dominates the field. Of the three 
types of wire communications, telegraph service has probably been the 
most deficient. Although considerably speeded up in recent years, it 
still fails to meet the highest standards. Although telephone service in 
metropolitan areas is generally satisfactory, rural service is woefully 
inadequate. 

Federal Controls .—Federal control of wire and cable communications 
was weak and comparatively ineffective prior to 1934. Although strength¬ 
ened by the Communications Act of that year, regulation is still less com¬ 
prehensive than for railroads. Companies are required to provide reason¬ 
ably adequate service when asked to do so. Certificates of public con¬ 
venience and necessity must be obtained before new lines can be built or 
old ones extended. The commission has power to order the establishment 
of physical connection between carriers and for through routes. It may 
also order the extension of common carrier lines when the public interest 
would be served thereby, provided the extension does not involve too much 
expense. A recent amendment requires commission approval of service 
curtailments. Undue or unreasonable discrimination in service is pro¬ 
hibited. With respect to rates, tariffs must be filed with the commission 
where they are scrutinized to ascertain whether they are just and reason¬ 
able; where they are not, tariffs may be suspended until such time as a 
complete investigation is made. In so doing, the commission may make 
valuations, although here is an area where considerable dependence is 
placed upon the valuation figures obtained by state utility commissions. 
Telegraph and cable rates have remained about the same in recent years, 
but since 1935 interstate telephone rates have been revised progressively 
downward. Accounting is carefully controlled and reports must be filed. 

In spite of these broad powers, the authority of the commission is incom¬ 
plete. It has no jurisdiction over the issuance of securities; it can investi¬ 
gate but not control transactions bet ween operating and affiliated com¬ 
panies—an area where such scandalous abuses were discovered among 
electric and gas operating and holding companies; 1 and the commission 
lacks authority to control fully telephone, telegraph, and cable consolida¬ 
tions and combinations, although legislation is pending which would author¬ 
ize the commission to supervise the merging of existing international 
communications carriers. 

1 See p. 689. 
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Regulation of Radio.—Radio broadcasting is regulated exclusively by the 
Federal government. The first legislation on the subject was in 1910 when 
Congress enacted a statute requiring steam vessels to have radio equipment 
for emergency use. A second act was passed in 1912 wherein the Secretary 
of Commerce was authorized to require and issue licenses for radio trans¬ 
mission, but it failed to make clear whether he had authority to determine 
the frequency, station, power, or the hours of transmission. In 1926 a 
Chicago station “jumped ” its frequency bands and broadcast at hours not 
permitted by its license. When prosecuted, a United States district court 1 
held that the Secretary was without power to enforce his order. Anarchy 
reigned on the ether, compelling Congress to provide more effective control. 
The Federal Radio Act of 1927 was the result. By this the Federal Radio 
Commission was created and the basic rules by which radio is regulated 
were laid down. The Radio Commission was abolished in 1934 and its 
functions were transferred to the Communications Commission. 

Licenses .—Whoever broadcasts by radio from any point in the United 
States must obtain a license in order to operate legally. Among other 
things, this assigns the band and frequencies of operation. Licenses for 
standard broadcasts may be issued for a period not to exceed 3 years, 
while those for broadcasts of other types may run for 5 years. Until 1939 
standard broadcast licenses were issued for only 6 months; since then for 
1 year; while licenses for other than standard broadcasts run for 2 years. 
Issuing these is an exceedingly difficult task, because there are many appli¬ 
cants and relatively few frequencies to be divided among them. 

The criteria established in the law for the guidance of the commission 
in issuing licenses are very general. The principal ones are: licenses may 
not be issued to aliens, foreign governments, or foreign interests; the com¬ 
mission must be convinced that the public interest, convenience, and 
necessity will be served; and licenses must be distributed among the states 
in such a way as to “provide a fair, efficient, and equitable distribution of 
radio service.” 

The power of the commission to grant or deny licenses is one of the most 
powerful weapons possessed by any regulatory agency. During the time 
when licenses had to be renewed every 6 months, broadcasting companies 
were kept in constant uncertainty over their prospects of obtaining re¬ 
newals. While this doubtless had a potent corrective influence upon the 
industry, it led to charges of abuse and favoritism. Adoption of a longer 
period during which licenses are valid has diminished criticism but the 
possibility of abuse remains. Indeed, it is certain to remain as long as 
there is commission control of a privately owned industry like this. 

Regulations .—The Communications Act expressly states that radio 
broadcasting stations are not common carriers. Accordingly, the com- 

* United States v. Zenith Radio Co., 12 F. 2d 614 (1926). 
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mission lacks direct authority to regulate rates charged of advertisers, 
services, discrimination, security issues, and intercorporate relationships. 
Nor does it have the power of censorship. Such control as it has over 
these and other matters stems largely from its power to grant, renew, and 
revoke licenses. 

The rules of the commission require all standard stations to keep daily 
logs of programs and incidents. No profanity or obscenity is permitted. 
All legally qualified candidates for particular political offices must be given 
equal opportunity to present their views, 1 and to this end a record must be 
kept of all requests for political broadcasts. Typical of other regulations 
are those requiring that schedules of tariffs and charges be filed with the 
commission; that extensions be approved; that stations be tested and in¬ 
spected; and that stations clearly identify themselves and the sponsors of 
broadcasts. 
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Chapter 31 

FEDERAL ENTERPRISES 

The New Deal • . . does not wish to run or manage any part of the eco¬ 
nomic machine which private enterprise can run and keep running. That 
should be left to individuals, to corporations, to any other form of private 
management, with profit for those who manage well. But when an abuse 
interferes with the ability of private enterprise to keep the national conveyor 
belt moving, government has a responsibility to eliminate that abuse. 

Franklin D. Roosevelt. 1 

Even if the government conduct of business could give us the maximum 
of efficiency instead of least efficiency, it would be purchased at the cost of 
freedom. 

Herbert Hoover. 2 

THE PROBLEM OF GOVERNMENT OWNERSHIP 

Whether government should engage in enterprises customarily owned 
and operated by private parties is one of the most controverted questions 
of public policy. The individualist would keep the number of government 
enterprises at an absolute minimum; the socialist seeks public ownership 
and operation of the major instruments of production and distribution. 
Most Americans occupy a middle ground; little moved by theoretical 
considerations, they take the pragmatic approach and grope for what 
seems best under prevailing conditions. One often finds, for example, that 
communities of rock-ribbed conservatives will nevertheless stanchly defend 
municipal ownership of their local waterworks, electric systems, and other 
utilities. As noted in the introductory chapter, the general direction of 
our time is toward collectivism, but no one can say how far it will go. 

Reasons for Government Participation in Business.—Government en¬ 
trance into the business field takes place for a variety of reasons. In some 
instances private ownership of some essential enterprise fails and the public 
takes over. This was the case with the Panama Canal, the Alaskan Rail¬ 
road, and innumerable local utilities. Again, government may intervene 
to provide a basic universal service like the postal system and coinage of 
money. Frequently considerations of health, safety, and morals are the 
primary consideration, as in the case with water systems or government- 
owned liquor monopolies. Sometimes the government intervenes for 

1 The Public Papers and Addresses of Franklin D. Roosevelt (New York: Random 
House, Inc.), 1938 vol., p. 588. 

2 The Challenge to Liberty (New York: Scribner, 1934), p. 203. 
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reasons of national defense. This was the case with railroad, telephone, 
and telegraph systems during the First World War. This was also the 
reason why during the recent war the government took over the railroads, 
coal mines, Montgomery Ward, and many other war plants either to avert 
work stoppages or to get operations resumed. This also explains govern¬ 
ment ownership and operation of atomic-energy industries. Again, gov¬ 
ernment may commence operations in an attempt to conserve and obtain 
more effective utilization of jiatural resources. This explains government 
ownership and operation of forests, public lands, the reclamation projects 
described later, and regional projects like the Tennessee Valley Authority 
and those along the Columbia River. Again, the government may enter 
business as a competitor in order to regulate more effectively those engaged 
in the industry. This was an important consideration behind the electric 
power operations of the TVA and other recent federal power projects. 
Another reason is one of convenience. The Federal government finds, for 
example, that it is more convenient to print and publish its own documents 
than to bother with letting bids and dealing with private publishers. Still 
another reason is that public ownership may be highly profitable, with the 
proceeds going toward tax reduction. This has been an important con¬ 
sideration so far as local water and electric utilities are concerned. It also 
helps to explain public enthusiasm for state liquor monopolies. 

Sometimes, of course, ideological considerations are paramount; that is 
to say, those who favor government ownership as a matter of principle 
may force the decision. This has doubtless been at least a subjective fac¬ 
tor in many of the instances cited above. 

Evaluation of Arguments and Experience .—For the above and additional 
reasons, government ownership at both federal and state levels has steadily 
increased in spite of strenuous opposition. Critics usually assert that 
government ownership and operation are unfair in that enterprises may 
be tax free and their prices do not reflect all legitimate costs because of 
subsidies collected from the public in the form of taxes. It is also alleged 
that government ownership involves an excessive amount of bureaucracy 
and red tape. The issue is finally disposed of with the assertion that 
because of the absence of personal risk, competitive factors, and the lure 
of profit, government-owned enterprises are lacking in incentive, imagina¬ 
tion, and initiative. Many illustrations can be found to prove one or all 
of these assertions, and it must be admitted that there are dangers in public 
ownership as well as private. Like most generalizations, however, they 
claim too much. 

Fortunately, the subject is no longer academic; there has now been 
enough experience with government-owned corporations to suggest that 
they can be so organized and managed as to avoid the evils suggested above, 
bear all legitimate costs, and compete successfully with private competitors 
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both as to quality and price. This is not to advocate the wholesale exten¬ 
sion of government ownership; it is merely to suggest that a wise person will 
bring to the solution of issues as they arise an awareness of the advantages, 
disadvantages, and pitfalls of both private and public ownership. 

As the following discussion of government enterprises develops, it will 
be noted that some of them aim at operating within a framework of costs 
and prices that will provide a net profit to the public treasury. This is 
true of the electric-power aspects of the Tennessee Valley Authority, 
Hoover Dam, and the Bonneville Administration. Other enterprises are 
less concerned with costs, prices, and profit than with providing an essential 
service. This is the case with the Postal Service, reclamation projects, 
the Panama Canal, the Maritime Commission, Inland Waterways Corpora¬ 
tion, the Alaskan Railroad, and others. Whether the following examples 
of federal ownership are “profitable,” therefore, depends upon the criteria 
used in making a judgment. If the enterprise is set up for the sole purpose 
of providing a service at a profit, experience proves that it can be done with 
costs and prices that compare favorably with those of competing private 
enterprises. When, however, the government-owned agency is set up, 
as most of them are, for the purpose not only of providing a service but also 
of conserving natural resources, or providing a direct or indirect subsidy 
to some of the users, or something else, one cannot look merely at costs, 
prices, profits or losses and conclude that government ownership is neces¬ 
sarily less “efficient” than private. Whether under private or govern¬ 
mental operation, the important thing from the point of view of the public 
is not monetary profit or loss but whether high-quality service has been 
provided at a minimum cost as measured both in terms of money and the 
utilization of material and human resources. 

Variety of Federal Undertakings. —A list of business undertakings in 
which the Federal government is engaged is surprisingly large. These 
include the production of motion pictures for educational and propaganda 
purposes; operation of farms by federal penal, correctional, educational, 
and experimental agencies; manufacture of mailboxes, mailbags, and mail 
keys; shipbuilding by the Maritime Commission and the Navy; manufac¬ 
ture of guns, ammunition, binoculars, rope, varnish, paint, furniture, mat¬ 
tresses, and other supplies for national defense; manufacture of clothing 
for the Army and Navy; manufacture of ink, stamps, gum for stamps and 
envelopes; providing musical concerts by military bands; operating pipe 
lines, railroads, air and shipping lines; printing and binding; manufacturing 
and selling electric power and fertilizers. 1 The list is inflated due to the 

1 For others, together with discussion, see United States House of Representatives, 
Special Committee to Investigate Government Competition with Private Enterprise, 
Government Competition with Private Enterprise , Report. . . . House Rep. No. 1985, 
72d Cong., 2d Sess. (Washington: Government Printing Office, 1933). See also Hoover 



THE AMERICAN FEDERAL GOVERNMENT 


war, and the next few years are likely to see a decline. Space prevents a 
discussion of all governmental undertakings; hence consideration is given 
only to the older and more permanent ones. 

THE POSTAL SERVICE 

Until 1774 postal service in the colonies had been under the control of 
Great Britain, although the control was more nominal than real. Ben¬ 
jamin Franklin was the last Postmaster General appointed by Britain, but 
his appointment was canceled when the colonies declared independence. 
He was immediately reappointed, however, and to him belongs the credit 
for laying the foundations of our modern postal system. The constitu¬ 
tional basis is found in the brief phrase, “Congress shall have power . . . 
to establish Post Offices and Post Roads.” 1 Today the Postmaster General 
boasts that his is “the largest business in the world.” 2 Whether all would 
agree with this or not, it is true that the service has grown to startling pro¬ 
portions. 

The Post Office Department.—The head of the department, unlike 
most chiefs of executive departments who are called “secretaries,” is called 
Postmaster General. Though one of the earliest officers to be appointed 
in the young republic, he was not accorded cabinet status until Jackson’s 
time, in 1829, and his office was not given separate departmental status 
until 1872. During all that time his office was considered a unit within 
the Treasury Department, although the Postmaster General himself was 
directly responsible to the President. The Postmaster General is nearly 
always a politician. Indeed, it has long been customary for him to be none 
other than the chairman of the President’s political party. 3 Associated 
with him is the usual staff and administrative personnel who operate within 
the framework of a number of offices, bureaus, and divisions. 

Auxiliary Services.—Besides handling the mail, the Post Office Depart¬ 
ment operates a parcel-post service; a system of registry and insurance for 
mail; a money-order system; 4 a postal-savings business for small depositors; 


Commission, Federal Business Enterprises and Task Force Report on Revolving Funds and 
Business Enterprises of the Government (Washington: Government Printing Office, 
1949). 

1 Article I, Section 8. See also p. 419. 

8 United States Government Manual , 1st ed., 1945 (Washington: Government Printing 
Office, 1945), p. 277. 

3 See also p. 219. 

4 For many years the money-order system was operated at a loss. Moreover, it 
entailed considerable time and inconvenience and fees were increased gradually through¬ 
out the years, with the result that many persons made remittances in the forms of 
stamps and cash rather than bother to pay the required fees. To meet this problem 
the Post Office Department offered for sale early in 1945 postal notes in amounts up 
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a collection of cash-on-delivery service; and a special-delivery service. 
Moreover, it handles the sale of small-denomination government bonds 
and stamps and collects several types of taxes. In addition, it provides 
local headquarters for a number of federal agencies, especially the Civil 
Service Commission, Department of Justice, and Bureau of Internal 
Revenue. Incidentally, through its far-flung activities, offices in almost 
every city and hamlet, and rural carriers, it has been the principal post 
through which the Administration in power has observed current trends 
and sentiment. It has also been an important instrument for influencing 
local opinion and elections by the handling of federal patronage. As noted 
elsewhere, 1 the Post Office Department owns some of its nearly 45,000 
post offices, but leases most of them. It operates shops for manufacturing 
and repairing mailbags, mailboxes, mail keys, etc. but purchases a huge 
quantity of its equipment and materials from other agencies, both govern¬ 
mental and private. Except for some of its local delivery facilities, it 
contracts with railways and other carriers for the transportation of mail 
and parcels. 

Postal Profits and Losses.—For the first quarter of a century, the postal 
service was operated along lines followed by private business and a profit 
was shown practically every year. After 1814, especially during and after 
the presidency of Andrew Jackson, three factors influenced the course of 
management: one, the spoils system; another, legislation providing for 
the extension of the postal service to all parts of the country, especially 
the developing West, even though uneconomic; and the third, legislation 
granting subsidies to special groups either in the form of higher prices paid 
to the railways and other carriers for mail transportation, free postage, or 
reduced rates. It is obvious that the terms “profits” and “losses” lose 
their usual meaning when considerations such as these must be reckoned 
with. 

The situation today is somewhat the same, albeit on the road to im¬ 
provement, one may at least hope. 2 Among its many employees are many 
political appointees, with the result that management is less efficient than 
it otherwise might be. Uneconomic expansion is a factor of diminishing 
importance since the service now pretty well covers the country. It is still 
true that rates paid to water, motor, and air carriers for transporting mail 
carry hidden subsidies and are therefore higher than need be. Preferred 


to and including $10; there is also one for amounts less than $1. Odd amounts are 
arranged for by affixing of special postal-note stamps. The postal note requires no 
written application and may be issued in approximately half the time required for 
money orders. 

1 Sec p. 419. 

* See p. 470 for a discussion of the application of civil service regulations to postal 
employees. 
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treatment is still given special groups. 1 From the study of financial reports 
it is also clear that the rates for mail of all classes, except possibly the first, 
are too low to pay expenses assignable to them. 
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Source: Bureau of the Budget. 1948, unaudited; 1949, estimated. 


Recommendations of the Hoover Commission. —The Hoover Commis¬ 
sion was particularly critical of the Post Office Department. Among its 
suggestions for improvement were the following: (1) discontinuance of the 
practice of appointing the chairman of the President's political party as 

1 Mail that may be sent free includes official mail of members of Congress and officers 
of other branches of the government; letters, including V-mail, sent by personnel of the 
armed forces; reports, bulletins, and correspondence relating to agriculture sent by 
state agricultural colleges and experiment stations; matter for the blind; mail sent by 
widows of former presidents under their franks; newspapers and other publications of 
the second class sent by publishers to subscribers within the county of publication. 
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Postmaster General; (2) appointment of an experienced executive, pref¬ 
erably from the service, to be the operating head of the postal service; 
(3) decentralization of the postal service into fifteen regions under regional 
directors and district superintendents; (4) appointment of an unpaid ad¬ 
visory board of laymen representative of different elements of the public; 
(5) placing all employees on a merit basis and, to this end, discontinuance 
of Senate confirmation of all postmasters; (6) adoption of the performance- 
type budget with auditing done by the Comptroller General; (7) simplifica¬ 
tion of departmental organization to provide greater flexibility; (8) final 
determination of rates by Congress on a basis that will cause all classes of 
mail and services to pay their way; and, finally, (9) payment of carrier 
subsidies, where Congress thinks wise, from tax funds rather than from 
postal revenues. Until some of these changes are made, one must assume 
that the public is less concerned with financial “ profit” and efficiency than 
with the services and other values it is buying. 

PANAMA CANAL ZONE OPERATIONS 1 

Although the plan of life in the Canal Zone was not conceived by social¬ 
ists, it is organized completely along socialist lines. The Federal govern¬ 
ment holds title to all land in the Zone, the famous canal itself, the Panama 
Railroad which parallels the canal, a steamship line which operates between 
New York and the Zone, hotels, bakeries, manufacturing plants, the elec¬ 
tric, telephone, and telegraph systems, coaling plants, stores, farms, and 
other businesses. Indeed, no one owns his own house, and all houses are 
rented furnished. 

Panama Canal and Panama Railroad Company. —The various business 
enterprises are the property of two agencies: the Panama Canal and the 
Panama Railroad Company, the capital of which is owned exclusively by 
the Federal government. The two are easily confused. The Panama 
Canal is an administrative unit directly subject to Congress and the Presi¬ 
dent, via the War Department and the immediate supervision of the gov¬ 
ernor. In addition to operating the canal, it operates a number of busi¬ 
nesses including the electric system, w’ater supply system, hospitals, postal 
system, local press, and the rental of land. The Panama Railroad Com¬ 
pany is an independent corporation having its owm board of directors and 
being subject only to indirect control from Washington. Besides the rail¬ 
road and steamship lines mentioned above, it managas the coal plants, tele¬ 
phone system, hotels, commissaries, dairy farms, and many other businesses. 

It is impossible to analyze each of these here; all that can be done is to 
state the conclusions of careful observers. The best over-all survey w'as 

1 The general aspects of government in the Canal Zone are discussed in the chapter 
dealing with territories. See p. 587. 
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made by Prof. Marshall E. Dimock and published in 1934. 1 He reported 
that from an administrative point of view the “ Canal Zone compares 
favorably with the best examples of British colonial administration . . . 
and that it is easily the most successful government enterprise under the 
American flag outside the continental United States.” 2 3 Continuing, he 
said, “The general results of business management in the Canal Zone 
supply additional confidence in the ability of government to conduct eco¬ 
nomic services satisfactorily, judged by any standards of comparison.” 8 
From a financial point of view, he concluded that “The Isthmian under¬ 
taking has been a satisfactory financial investment for the United States 
government.” 4 

This judgment as to financial results was confirmed in 1940 by Mr. 
Joseph B. Eastman, Federal Coordinator of Transportation, in his exhaus¬ 
tive study of transport problems when he said: “It is reasonable i o conclude, 
therefore, that the Canal operations proper, the so-called ‘ business prop¬ 
erties/ and, n the aggregate, the operations of the Panama Railroad have 
made a creditable showing.” 5 Criticism has been directed chiefly at the 
steamship line because of its competition with private carriers. This, it 
must be admitted, is among the least profitable of the undertakings of the 
Canal Zone. 

A committee of the House of Representatives made an extensive tour of 
the Panama Canal Zone and reported in July, 1947. 6 The report was 
generally favorable; adverse comment was confined to what appeared to be 
an excessive number on the pay rolls of the Panama Canal and Panama 
Railroad Company. The committee’s only recommendation was that sub¬ 
stantial force reductions be made at once. 

The Hoover Commission made no general assessment of the quality 
of Canal Zone administration but it did suggest several changes, 7 some 
of which President Truman, early in 1950, took steps to implement. These 
included consolidation of the Panama Canal and the Panama Railroad 
Company into a new agency called the Panama Canal Company and the 
revision of fiscal and accounting practices. The President did not at this 

1 Government-operated Enterprises in the Panama Canal Zone (Chicago: University of 
Chicago Press, 1934). 

2 Ibid., p. 212. 

3 Ibid. 

A Ibid., p. 215. 

5 United States Federal Coordinator of Transportation, Public Aids to Transportation 
(Washington: Government Printing Office, 4 vole., 1940), vol. I, p. 24. 

•Report No. 781, Union Calendar No. 400, 80th Cong., 1st. Sees. (Washington: 
Government Printing Office, 1947). 

7 Federal Business Enterprises, pp. 5-12, and Task Force Report on Revolving Funds 
and Business Enterprises of the Government, pp. 126-134 (Washington: Government 

Printing Office, 1949). 
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time follow the Hoover Commission suggestion of urging transfer of ad¬ 
ministrative responsibility from the Army to the Department of Com¬ 
merce. 


THE ALASKAN RAILROAD 

The Alaskan Railroad is a federally owned corporation under the direc¬ 
tion of the Division of Territories and Island Possessions of the Depart¬ 
ment of the Interior. Federal ownership was authorized in 1914 after 
private companies had proved unprofitable and had been unable to extend 
service into the interior of the territory. Commercial operations began in 
1923 and now extend over 500 miles, reaching from Seward to Fairbanks. 
In addition, the company owns and operates telephone and terminal facili¬ 
ties along the line, river boats on the Yukon, and some auxiliary ocean¬ 
going and coastwise vessels; promotes Alaskan agricultural and industrial 
development; investigates minerals and other resources; operates hotels at 
Curry and Mt. McKinley Park; and maintains a hospital and medical 
staff. Operations are under the direction of a business manager appointed 
by the Secretary of the Interior. 

Here is another federally owned multiple-purpose agency whose success 
cannot be measured solely in terms of monetary profits. From a strictly 
economic point of view% the railroad has usually operated at a loss; nor has 
it been conspicuously successful in stimulating the economic development 
of the country. It is possible that as a result of new T interest in the territory 
caused by the war, the Alcan Highway, and the development of air com¬ 
merce the future picture will be brighter. In spite of these shortcomings, 
there is little disposition to abandon the enterprise. Private capital might 
be interested in acquiring the lucrative parts of the program though 
probably not all; but to sell those w r ould leave the government holding the 
most unprofitable segments, thus incurring even larger deficits. It is likely, 
therefore, that the American taxpayers w r ill continue helping to subsidize 
transportation for the area if for no other reason than to promote the eco¬ 
nomic, social, and cultural development of the territory. 

INLAND WATERWAYS CORPORATION 

To meet the acute transportation shortage which developed during the 
First World War, the United States Shipping Administration undertook 
the operation of a barge line principally upon the New York State Barge 
Canal, Mississippi and Warrior Rivers. Large losses w r ere incurred, forc¬ 
ing Congress to consider continuance under improved management, sale to 
private interests, or outright abandonment. In 1921 operations were dis¬ 
continued on the New York Barge Canal and intracoastal routes while the 
remainder was turned over to the War Department for operation. Regu- 
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lations of the War Department proved unduly burdensome and earnings 
disappointing, leading to reconsideration of the problem in 1924 when an 
independent government corporation was established. From then until 
now it was hoped that the corporation could operate so successfully as to 
demonstrate the practicability of private operation, but the corporation 
still remains in government hands. 

Although within the Department of Commerce for administrative 
reasons, the corporation is independently managed. The capital stock is 
owned by the Federal government; policy is determined by an advisory 
board; and the enterprise is managed by the president of the advisory board. 

The corporation is the largest barge-line operator in the United States. 
Its fleets ply the Missouri, Mississippi, Illinois, and Warrior Rivers, and 
the Gulf of Mexico between New Orleans and Mobile. The corporation 
also owns a short (18.12 miles) railroad between Birmingport and Ensley, 
Alabama. 

Results of Operations. —From a financial point of view, transportation 
economists are generally agreed that the corporation has not been a success. 
On the other hand, it has helped develop and improve navigation facilities 
along its routes; competition that it offers has helped lower rail and other 
transportation rates in the area; and its added facilities came in handy 
during the war. In spite of these advantages, the weight of informed 
opinion gives rise to doubt as to the advisability of continued operation. 
The Hoover Commission recommended its prompt liquidation. Railroad 
managements would have the lines abandoned completely. If any change 
is made, which would be surprising, a more probable disposition is likely to 
be abandonment of the least profitable routes and continuation of the rest 
either under government or private ownership. The present law permits 
lease or sale to anyone except railroad interests, with the proviso that the 
Mississippi River facilities must continue to be operated as a unit, the 
Warrior River facilities must be operated as a unit, and assurances must 
be given that the “facilities would be continued in the common carrier 
service in a manner substantially similar to the service rendered by the 
Corporation.” 


THE MERCHANT MARINE 

The American Merchant Marine consists of all merchant ships plying 
under the registry of the United States. There appears to be something 
gratifying to patriotic impulses for nations to have ships plying the seas 
and stopping at the world's ports. At the same time, shipping interests 
the world over have enjoyed either natural economic advantages or govern¬ 
mental subsidies, making it difficult for American shippers and shipbuilders 
to compete successfully. This has led to the formation of powerful lobbies 
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Soubce: The Inland Waterways Corporation. 
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and incessant agitation by American interests for preferred treatment, 
which Congress has given in abundance. 

No complete reckoning of the number and value of direct and indirect 
governmental aids to the merchant marine is possible. Needless to say, 
they are many. To be reminded of how solicitous the public and Congress 
has been for the welfare of the American Merchant Marine, one need only 
recall federal, state, and local assistance in improving rivers and harbors; 
dredging canals; operating lighthouses and other auxiliary services; profit¬ 
able contracts for carrying the mail; legislation excluding foreign ships 
from coastal and intercoastal commerce; and others. 

Although federal law has long dealt preferentially with American 
shipping interests, the floodgates were opened during the First World 
War. Since then the Federal government has followed two courses: first, 
it has operated shipping lines of its own; and secondly, it has built, bought, 
and sold ships and heavily subsidized both private shipping lines and 
shipbuilding industries. 

Operation of Shipping Lines.—In 1916 Congress created the United 
States Shipping Board with power to purchase, construct, lease, and operate 
merchant ships, and to encourage American shipping generally. During 
the following year, the Emergency Fleet Corporation was organized and 
placed under the jurisdiction of the Shipping Board to expedite ship¬ 
building and to operate newly built vessels. Billions of dollars were spent 
and hundreds of ships were built and placed in operation. Following the 
war, many of the vessels were scrapped, others were sold to private lines, 
while others continued under the ownership and operation of the Shipping 
Board. Besides selling many ships to private parties at greatly reduced 
prices, the government lent the money at low rates of interest and then 
subsidized their operations by generous mail contracts. 

An ambitious program was again launched in 1936 by the enactment of 
the Merchant Marine Act and the creation of the Maritime Commission. 
Among other things, the shipping lines formerly operated by the Shipping 
Board and Merchant Fleet Corporation were transferred to the new Mari¬ 
time Commission. W r hile directing that the shipping lines be continued, 
the statute expressed a desire to see them transferred to private companies 
as soon as practicable. By 1940 all had been disposed of, with the result 
that for the first time since the First World War the Federal government 
was not engaged in direct operation of steamship lines in foreign trade. 

War Shipping Administration.—This condition existed until entrance 
into the Second World War, when the War Shipping Administ ration, estab¬ 
lished by executive order, Feb. 7, 1942, acquired by purchase or charter 
all private ships and lines and became the sole operator in foreign, coastal, 
and intercoastal commerce. The size of this fleet expanded greatly during 
the war years as the shipyards, working at top speed, built ships in greater 
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number and in less time than ever before. Although the War Shipping 
Administration acquired this merchant fleet, it did not operate any of the 
vessels. Instead, the ships were assigned or allocated by charter to some 
company to operate in a way that would contribute most to war operations. 
Not infrequently a steamship company would receive back from the War 
Shipping Administration one of its own vessels, but more frequently this 
was not the case. The end of the war left the government with more than 
50 million dead-weight tons of shipping to be returned to private operators, 
sold, kept in reserve, scrapped, or operated. 

Shipbuilding, Buying, and Selling.—The First World War activities 
were mentioned above. Since 1036 the Maritime Commission has been 
the largest merchant-ship broker in the country. Between the inception 
of the program in 1937 and June 30, 1944, the commission supervised the 
construction of 4,910 vessels costing over 8 billion dollars and on the last 
date mentioned had 1,855 under construction or contract. Prior to 1940 
some of these were built for operation by the commission itself in foreign 
trade, but later most of these were sold. Ot hers were built on order for 
private shipping interests or built directly for the commission and sold to 
private parties. After the War Shipping Administration came into exist¬ 
ence in 1942, the commission built exclusively for it. In addition to 
building new ships, the commission bought, reconditioned, and sold many 
used ones. For its building and repairing operations shipyards belonging 
to the Navy or private companies were used, although the commission 
frequently helped finance expansion and improvement of these facilities. 

Subsidies to Shippers and Shipbuilders.—What concerns us here are 
the direct subsidies now given to shippers and indirectly to the shipbuild¬ 
ing industry, because these are so closely related to the proprietary activities 
of the United States Maritime Commission. 

Since 1936, the Maritime Commission has offered two principal types 
of subsidies: one to shipbuilders, called a “construction differential,” and 
the other to ship operators, called an “operating differential.” The first 
works this way: at the request of a private citizen wishing to engage in 
foreign shipping, the Maritime Commission may contract to have a vessel 
built in an American shipyard, pay the construction cost, and then sell the 
vessel to the applicant for an amount equal to the estimated cost of con¬ 
structing the vessel if it had been built in a foreign shipyard. In no case 
may the differential be more than 50 per cent of the cost of making the 
vessel. The applicant is required to post a bond to insure good faith 
pending completion of the vessel and is required to pay part of the pur¬ 
chase price in cash and the remainder plus interest over a period of years. 

The operating differential works similarly. When a citizen operating 
a vessel used in an essential service, route, or line in foreign commerce (but 
not inland, coastal, or intercoastal) finds in his operating expenses items 
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that place him at a competitive disadvantage with foreign operators, the 
Maritime Commission will pay him a differential high enough to equalize 
the cost of operation. 

The commission may also aid citizens in the construction of new vessels 
to be operated in the foreign, coastal, or intercoastal trade when no con¬ 
struction differential is granted. Here the commission will pay the cost 
of approved national-defense features and lend a large part of the cost of the 
vessel which is repayable, with interest, over a period of years. If the 
operator makes more than a 10 per cent profit over a 10-year period 
the government may recapture half of the excess, up to the full amount 
of the subsidy paid. 

Mortgage Insurance. —Under terms of the Merchant Marine Act of 
1936, the Maritime Commission is authorized to insure the payment of 
mortgages that secure loans aiding construction of vessels in domestic, 
North American, and near-by island trades. By thus lessening risks of 
nonpayment, banking institutions are readier to advance the large sums 
of money required for building ships. For this service premiums are col¬ 
lected from the mortgagor just as in other insurance plans. 

Conclusions. —From an economic point of view, federal operation of 
shipping lines as described above has never been profitable, but rather it 
has been extremely expensive. The same must be said of most of the aids 
and subsidies. What the nation has paid for is not economical transporta¬ 
tion but national defense, international prestige, gratification of patriotic 
impulses, and assistance to important industries. Whether results justify 
the expenditures must remain a matter of opinion. Few will doubt, 
however, that the Maritime Commission has performed its work well and 
that in time of war it is essential to have the ships and shipyards. 

FEDERAL POWER PROJECTS 

Agencies and Scope of Operations. —Several federal agencies are deeply 
involved in electric power operations. Many of them generate and trans¬ 
mit electric energy, but comparatively few distribute to ultimate consumers. 
The customary pattern is for federal agencies to generate and transmit 
electric energy to a given point at which it is sold at wholesale to states, 
municipalities, other public bodies, and nonprofit cooperatives. These, in 
turn, handle distribution. After meeting the demands of preferred cus¬ 
tomers, sales are often made to private utilities and industrial concerns. 

Operations have reached gigantic proportions. The Hoover Commis¬ 
sion 1 reported that as of June 30,1947, 47 hydroelectric and 10 steam power 
plants had been built or purchased, 37 additional plants were under con¬ 
struction, and 79 more had been authorized by Congress. This, according 

1 Federal Business Enterprises , pp. 51-129. 
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Source: Power Authority of the State of New York, 1947. 
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to the commission, would give the nation by about 1960 a total of 172 
plants with a capacity of about 20,233,637 kilowatts. 

Principal federal agencies involved are the Army Corps of Engineers, 
Bureau of Reclamation (Interior), Bonneville Administration (Interior), 
Southwestern Power Administration (Interior), the Tennessee Valley 
Authority, and the Rural Electrification Administration (Agriculture). 
The Federal Power Commission, the Soil Conservation Service, and other 
agencies collaborate at points of mutual interest. 

Administering Valley Projects .—Although controversy still rages, the 
following pages make it clear that the nation is committed to integrated 
multiple-purpose development of its rich river valleys. But the question 
of how best to administer the projects is far from settled. Two general 
plans have been followed. The valley authority plan, illustrated by the 
TVA, empowers a single, independent, federal corporation to operate 
within a region. Under this arrangement, a valley authority, headed by 
a small board, is responsible for planning, building, and operating public 
works for the conservation and utilization of the water resources of the 
valley, subject to the statutes defining its authority and to a continuing 
control by the President and Congress. Its budget must be approved 
annually. Other federal agencies continue to operate within the valley, 
but their programs are affected by the studies and plans of the valley 
authority. The construction and operation of dams, hydro power plants, 
and reservoirs become the responsibility of the valley authority. The 
other plan, illustrated by Missouri Valley activities, calls for coordinated 
action on the part of several federal agencies including the Corps of Engi¬ 
neers, the Bureau of Reclamation, Soil Conservation Service, and others. 

The valley authority plan clearly focuses responsibility, permits unified 
planning and operation, and eliminates duplication, overlapping, and 
rivalry among the agencies; it should also lessen the possibility of extrava¬ 
gance and waste. For these reasons many have urged a Missouri Valley 
Authority, Columbia Valley Authority, Southwestern Authority, and per¬ 
haps others. Critics are numerous. The rivaling agencies insist that they 
are more competent and efficient than a newly established authority would 
be. Electric power utilities fear that a valley authority, following the 
example of the TVA, may drive down power rates and promote public 
ownership. Many state officials, and even some congressmen, profess to 
fear a single authority of such enormous power. A single authority is likely 
to do much of its own construction and otherwise lessen opportunities 
for contractors, realtors, and other private interests. These, and other 
reasons, evoke sympathy from States’-rights advocates, champions of free 
enterprise, and opponents of such federal projects generally. Thus far, 
opposition has been strong enough to keep valley authorities to one, the 
TVA, but what the future holds cannot be foretold. The Hoover Com- 
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OVERLAP OF ACTIVITIES 
IN WATER DEVELOPMENT 



The Hoover Commission effectively called public attention to the conflicts in juris¬ 
diction in water development and stream control. One of the boldest and most con¬ 
troversial proposals of the Commission was to transfer the river and harbors and flood 
control activities of the Army Corps of Engineers to the Department of the Interior. 
Source: Hoover Commission, Reorganization of the Department of the Interior , pp. 24-35. 
This illustration is from Concluding Report, p. 28. 
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mission, while strongly condemning present interagency jealousy and over¬ 
lapping, opposed the establishment of additional valley authorities. 1 
Instead, it expressed preference for agency consolidation, with direct lines 
of responsibility running from central headquarters in Washington to the 
various river valleys. 

Another problem is whether river valley projects should be developed 
and administered separately and independently of one another or be 
brought together under a single agency. A single agency, it is contended, 
would be better able to plan, coordinate, and utilize technical services, 
man power, and equipment. It would be able to standardize accounting, 
personnel, and other administrative policies. Furthermore, it would give 
the President and Congress one agency to look to for reports and recom¬ 
mendations instead of the many that exist under present trends. The 
Hoover Commission gave considerable thought to this problem and recom¬ 
mended that except for the TVA, valley developments should take place 
under a single agency, to be called the Water Development and Use Service, 
to be located in a greatly changed Department of Interior. 2 

Department of Interior Projects. —For many years the Bureau of Rec¬ 
lamation (Department of the Interior) has conducted far-flung operations 
throughout the western part of the nation designed to conserve and reclaim 
the soil and other natural resources. Dams have been built primarily to 
store and control water badly needed for irrigation, but also to generate 
electric power. Some of these power plants are operated by the Bureau of 
Reclamation, while two (Hoover and Grand Valley) are leased to others for 
operation. A number of other plants were built and are operated by 
private parties on reclamation projects. 

Bureau-operated stations sell most of their power wholesale at the 
switchboard. By so doing it becomes unnecessary for them to build and 
maintain extensive transmission and distribution lines, but rather leaves 
that work for customers. 3 By this arrangement, the bureau also avoids 
the promotional work, with its inevitable controversy, which consumes so 
much time and energy on the part of TVA. 

The Colorado River Project .—Largest of the projects of the bureau is 
one at Hoover Dam, authorized in 1928. This is situated approximately 
250 miles northeast of Los Angeles on the Colorado River where that 
stream forms the boundary of Nevada and Arizona. River rights were 
obtained, after exceedingly difficult and delicate negotiations, by an inter- 

1 Department of the Interior . See also the task force report entitled Natural Re¬ 
sources, pp. 16-39. 

* Department of Interior , p. 14. 

* In the case of the Grand Coulee project, electricity generated by the Bureau of 
Reclamation is transferred to the Bonneville Administration for disposition. See 
below, p. 720. 
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state agreement with the seven states concerned known as the Colorado 
River Compact. 1 When completed, the dam was the highest in the world; 
it created the world's largest reservoir; and it made possible the world's 
largest power plant; but in every respect except height it has since been 
superseded by the Grand Coulee Dam on the Columbia River. The proj¬ 
ect was built to do four things: help control floods, store water and provide 
sufficient water for irrigation, control silt in the river, and generate electric 
power. Operations are under the direction of a manager appointed by the 
Secretary of the Interior. 

While there was plenty of opposition from private utilities at the time 
the project was authorized, this has become a fading echo by comparison 
with the controversy surrounding the Tennessee Valley Authority and 
Columbia River projects. This is partly due to the difference in methods 
used in disposing of electric energy. Instead of operating the plant and 
marketing the energy itself, generating facilities at Hoover Dam are leased 
to others. At present two parties hold the leases: the Los Angeles depart¬ 
ment of water and power and the Southern California Edison Company, 
the former a municipal and the latter a private concern. Another differ¬ 
ence that lessens controversy is that Hoover Dam does not prescribe the 
resale rates at which its lessees may dispose of their energy. 

This is another illustration of a multiple-purpose, joint-cost enterprise. 
Whether the purchasers of electric power enjoy a subsidy depends upon 
whether costs have been properly allocated to power operations, and also 
whether all legitimate overhead and operating costs have been considered 
in fixing wholesale rates. While there are still skeptics, the weight of 
informed opinion tends to the conclusion that Hoover Dam power opera¬ 
tions are both economically sound and well managed. 

The Missouri Valley Project .—Another Department of Interior project 
of great magnitude is the Missouri Basin Plan, better known as the Pick- 
Sloan plan because of the men who pioneered the project. The area to be 
served stretches from Three Forks, Mont., in the Northwest, to the Missis¬ 
sippi at St. Louis. It encompasses 7 million people, one-sixth of the United 
States, and all or parts of ten states. Authorized by the flood control act 
of 1944, the Bureau of Reclamation and the Corps of Engineers are de¬ 
veloping a coordinated plan for the entire region which calls for more than 
100 dams and reservoirs and twenty new power plants. The purposes are 
the same as those of other valley projects. Parts of the plan are com¬ 
pleted, others are in progress, while others are in preliminary stages. Under 
present plans, the Corps of Engineers will operate the power plants while 
the Bureau of Reclamation will market the energy, giving preference to 
states, municipalities, other public bodies, and cooperatives. Net revenues 
are to be applied toward repayment of the cost of construction. 

1 Cf. p. 103. 
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Missouri River Basin irrigation development. Source: United States Department of the Interior Bureau of Reclamation. 
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War Department Projects. —The Army Engineer Corps lias long been 
charged with responsibility for devising means of controlling floods. This 
has, among other things, entailed the construction of dams and other 
facilities looking toward the integrated development and control of river 
basins. Some of these dams have been equipped with hydroelectric gen¬ 
erating facilities and are operated by the Engineer Corps. In general the 
tendency has been to avoid involving Army personnel in permanent electric- 
power operations, with the result that the Engineer Corps now operates 


THE TENNESSEE VAllEY 



PADUCAH KNOX VIUJ 

PROFILE OF THE TENNESSEE RIVER 

Source: The Tennessee Valley Authority. 

only a few plants and in no instance does it engage in retail marketing of 
energy. Power generated at Bonneville is marketed by the Bonneville 
Administration; that produced at Fort Peck is marketed by the Bureau of 
Reclamation; that produced at Denison and Norfolk is turned over to the 
Southwestern Power Administration; and the small amount produced at 
Dalecarlia is sold exclusively to the Washington Aqueduct Water Supply 
System of the District of Columbia. 

The Tennessee Valley Authority (TVA ). 1 —The TV A stems from opera¬ 
tions begun during the First World War. At that time the government 
started building Wilson Dam at Muscle Shoals, Ala., for the purpose of 
providing power with which to transform into munitions rich deposits of 
nitrate found there. The war ended before plans were completed, leaving 

1 For a discussion of the constitutionality of TVA see p. 427. 
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the government with a large investment on its hands. Strong sentiment 
developed in favor of selling to private bidders, chief of whom was Henry 
Ford. These attempts were blocked by a small group of “insurgent” 
senators led by the late Senator George W. Norris, of Nebraska, who later 
became popularly known as the “ father of TVA” and for whom one of 
the largest dams and the near-by community of Norris, Tenn., is named. 
Senator Norris and others envisaged a large-scale regional program designed 
to bring about coordinated development and utilization of natural resources 
in the entire Tennessee River Valley. 

The Authority is directed by a three-man board appointed by the 
President with Senate concurrence for 9-year terms, 1 while a general man¬ 
ager supervises administration. Its chief office is at Knoxville, Tenn., 
but activities are carried on in parts of seven states. 

Status of the TVA .—The TVA is organized as a government corporation 
outside the executive departments. It is not, however, in the same cate¬ 
gory as some of the regulatory agencies such as the Interstate Commerce 
Commission and Federal Trade Commission, chiefly because it does not 
perform quasi-legislative and judicial powers. Speaking of its adminis¬ 
trative status in a case arising from the dismissal by President Roosevelt 
of the former chairman of the Authority, Dr. Arthur E. Morgan, on grounds 
of contumacy, the district court said 2 

It requires little to demonstrate that the Tennessee Valley Authority exercises 
predominantly an executive and administrative function. To it has been entrusted 
the carrying out of the dictates of the statute to construct dams, generate elec¬ 
tricity, manage and develop government property. Many of these activities, 
prior to the setting up of the T.V.A, have rested with the several divisions of the 
executive branch of the government. . . . The Board does not sit in judgment 
upon private controversies, or controversies between private citizens and the 
government, and there is no judicial review of its decision, except as it may sue 
or be sued. ... It is not to be aligned with the Federal Trade Commission, the 
Interstate Commerce Commission, or other administrative bodies mainly exer¬ 
cising clearly quasi-legislative or quasi-judicial functions—it is predominantly an 
administrative arm of the executive department. . . . 

Although independent of the executive departments, the Authority is, 
therefore, subject to presidential direction, including a larger measure of 
control than the chief executive has over most of the “independent estab¬ 
lishments.” 3 

Purposes and Functions .—The primary purpose of TVA is that of fos¬ 
tering the “orderly and proper physical, economic, and social develop¬ 
ment” of the area. Its first concern must be navigation and flood control. 
Beyond that it is directed to produce nitrate and phosphate products for 

1 The term was 6 years for those first appointed. 

* Morgan v. Tennessee Valley Authority, 115 F 2d 990 (1940). 

9 See p. 318 for a fuller discussion of the President’s power of removal. 
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use as fertilizers in peacetime and munitions in time of war, operate electric 
plants for its own use and sale of the surplus, foster afforestation, soil con¬ 
servation, and diversification of industry. A valuable by-product of its 
activities is improved recreational opportunities which include some of the 
best fishing, camping, swimming, and boating to be found. 

Ranging up and down the Tennessee River are nine dams; on its tribu¬ 
taries are seventeen dams; and on tributaries of the Cumberland River are 
two dams. Behind these are impounded enormous lakes of water forming 
a total water line longer than the salt-water boundary of the entire conti¬ 
nental United States. 1 Each of the main river dams has a spillway section, 
a navigation lock, and a powerhouse. The series of nine dams provides a 
navigation channel of 9-foot minimum depth for the entire 650-mile length 
of the Tennessee River. Tributary dams are essentially storage dams; 
none has a navigation lock, but all but two have, or will have when com¬ 
pleted, hydroelectric generating plants. The Authority also directs the 
operation of five Aluminum Company of America dams on tributaries of 
the Tennessee, thereby assuring more efficient control and utilization of 
water power. In addition to its hydroelectric plants, the Authority has 
four major and eleven small plants at which power may be generated by 
fuel instead of water. It maintains a network of transmission lines, a 
switchyard at each hydro or steam plant to put the power on the lines, and 
substations throughout the power-service area for taking power from the 
lines. The Authority also owns and operates chemical plants for manu¬ 
facturing nitrate and phosphate products. 

Electric Power Operations .—Most controvery has centered around the 
sale by the Authority of surplus electric power. The act of 1933 permits 


Year 

Average annual use 
of electric power, 
kilowatt-hours 

Average cost per 
kilowatt-hour, cents 

Average annual bill 

TVA area 

United 

States 

TVA area 

United 

States 

TVA area 

United 

States 

1945 

1,754 

1,18(5 

1.83 

3.17 

$32.45 

$41.15 

1946 

1,902 

1,290 

1.79 

3.31 

33.96 

42.70 

1947 

2,197 

1,385 

1.66 

3.14 

36.51 

43.49 

1948 

2,520 

1,505 

1.57 

3.03 

39.67 

45.60 

Change, 1945-1948, 







per cent 

43.7 

26.9 

- 15.1 

- 12.7 

22.2 

10.8 


Source: Tennessee Valley Authority, Annual Report, 1048 (Washington: Government Printing Office, 
1048), p. 94. 


‘David E. Lilienthnl, TV A; Democracy on the March (New York: Harper, 2d ed., 
1944), p. 13. 
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the sale either at the generating stations or elsewhere. It also requires 
that in selecting customers preference be given to cooperative associations 
and municipalities. It has contracts for sale of power with municipalities, 
cooperatives, a number of privately owned utility companies, government 
plants, and large industrial concerns, the largest being the Aluminum 
Company of America. All contracts with municipalities and cooperatives 
stipulate not only the rates to be paid TVA but also the rates at which the 
energy will be resold. In the beginning those rates were from 40 to 60 
per cent lower than those previously charged by private utilities in the area, 
although now most private utilities in the area have lowered rates to 
nearer the TVA level. 1 The statistics in the table on previous page show 
comparative trends. 2 

Opposition and Criticism .—Opposition to TVA came chiefly from private 
utilities, coal and railway interests, local groups who feared their land would 
be taken or other interests adversely affected, banking and financial groups, 
States'-rights advocates, manufacturers of fertilizers, and others opposed 
to the principle of government ownership or increased federal control. The 
entire controversy cannot be reviewed here; all that can be done is to con¬ 
sider the question of fairness of the rate policies of TVA and mention a few 
general conclusions. 

Two criticisms have been made of the rate policies of the Authority: 
first, that its wholesale rates do not accurately reflect all the cost of gener¬ 
ating power; second, that the retail rates charged by cooperatives and 
municipalities, but dictated by TVA, do not reflect all proper costs. If 
either allegation is correct, clearly the users of TVA electricity enjoy a 
subsidy from the taxpayers of the entire country. At the same time, if 
either is true, TVA rates are an improper measurement (“yardstick”) of 
what it should cost private utilities to render the same service. 

Findings of Investigating Bodies .—The nearest to an early impartial 
study available is the report of an investigation made by a joint com¬ 
mittee of Congress in 1939, but even this is not entirely convincing because 
members of the committee were divided sharply along political lines. In 
general, a majority of the committee concurred with the Authority's 
allocation of costs between navigation, flood control, electric power, and 
other phases of the program. The majority also concluded that the 

1 In 1945 TVA basic residential rates were as follows: first 50 kilowatt-hours per 
month, 3 cents per kilowatt-hour; next 150 kilowatt-hours per month, 2 cents per 
kilowatt-hour; next 200 kilowatt-hours per month, 1 cent per kilowatt-hour; next 
1,000 kilowatt-hours per month, 0.4 cent per kilowatt-hour; excess over 1,400 kilowatt- 
hours per month, 0.75 cent per kilowatt-hour. While these are basic rates, a few 
municipalities charge less. 

2 United States Congress, Joint Committee to Investigate the TVA, Investigation 
of the Tennessee Valley Authority , Report . . . Sen. Doc. 56, 76th Cong., 1st Sess. (Wash¬ 
ington: Government Printing Office, 1939). 
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Authority's wholesale rates were high enough to cover all costs attributable 
to power, including interest, amortization, depreciation, and taxes, and 
still leave, when the system was fully developed, a balance to pay part of 
the costs of the navigation and flood-control programs. The majority 
found also that TVA wholesale rates were about the same as similar rates 
charged by private utilities in the area; hence even though they were sub¬ 
sidized, they would not be unfair in the sense that users of TVA power en¬ 
joyed a competitive advantage. As for retail rates, the majority concluded 
that the municipalities and cooperatives were charging their accounts with 
all proper costs including interest; taxes including federal and state plus 
the equivalent of taxes that private utilities would pay if they were serving 
the vicinity; depreciation; etc. The majority report, therefore, supported 
the Authority's contentions so far as rates were concerned, although, as 
noted above, there was vigorous dissent from three Republican members of 
the committee. 

The Hoover Commission paid considerable attention to the TVA but 
ended by making no judgment about merits of the rate controversy. Its 
task force did, however, make the following observations: 1 (1) It noted, 
without confirmation or disapproval, that the General Accounting Office in 
1949 had concluded that the TVA had allocated to power an insufficient 
share of the cost of multiple-use facilities. (2) On the basis of this alloca¬ 
tion, “power revenues are well in excess of those required to repay over 
50-year periods the cost of facilities allocated to power, even when con¬ 
struction interest is charged at 3 per cent on the unpaid debt balance." 

(3) TVA made payments to states and counties in lieu of taxes at rates 
gradually decreasing from 10 per cent to 5 per cent (beginning July 1, 1948) 
of gross revenue from power sales. By comparison, Class A and B electric 
utilities paid in taxes for 1946 an average of 19 per cent of gross revenues. 2 

(4) TVA annual reports were found to be comprehensive and to present 
clearly the financial condition of the authority and the results of operation. 
The task force noted, again without comment, that the General Accounting 
Office had said in 1945 of TVA accounts that they “generally were well 
conceived, supervised, and maintained, and the Authority is to be com¬ 
mended as one of the foremost Government corporations in the use of 
accounting management, comparing quite favorably in this respect with 
well-managed private corporations." 

1 Revolving Fvnds and Business Enterprises of the Government , pp. 88-97. 

* This comparison may be unfair to the TVA, as one member of the Hoover Com¬ 
mission pointed out ( ibid ., pp. 116-117). Private utilities paid in taxes 19 per cent of 
gross revenues derived from all phases of their electric activities, including generation, 
transmission, and distribution. TVA activities, however, are confined largely to genera¬ 
tion, transmission, and disposal at wholesale. If taxes paid by distributors of TVA power 
and value of free services be added to payments made by TVA in lieu of taxes, the com¬ 
parison is decidedly favorable to the TVA. 
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General Observations .—Regardless of the merits of the rate issue, several 
things about the Authority and its operations are clear. All informed 
neutral observers agree that the corporation has been well run from an 
administrative point of view; it has been ruthlessly correct in abstention 
from political favoritism; from an engineering point of view dams and 
other structures were soundly and beautifully built; public ownership 
has been encouraged in the area; electric rates have been lowered generally 
throughout the area; low rates have greatly increased the use of electric 



Source: The Bonneville Administration. 


energy, tended to stabilize population, diversify industry, and attract new 
capital; great strides have been made in controlling flood waters, conserv¬ 
ing soil, and improving navigation; manufacture of nitrates and phosphates 
has helped to lower fertilizer prices and otherwise encourage its use; and 
the Authority has been unusually considerate in its handling of personnel 
and the social and cultural problems, of which there are many. 

The Bonneville Administration.—As early as 1925 Congress authorized 
a survey of the Columbia River basin with a view to its development for 
navigation, irrigation, flood control, and power production. Plans pro¬ 
posed in 1932 for the construction of ten dams have grown to contemplate 
approximately thirty on the Columbia and its tributaries. Of the dams 
proposed several have been completed, chief of which are Bonneville, near- 
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est the Pacific Ocean and about 40 miles east of Portland, Ore., and Grand 
Coulee, highest on the Columbia and near the Canadian border. 

Ultimately a single administration of all projects in the area is con¬ 
templated. Meanwhile, construction, maintenance, and operation of the 
dams is done by three parties: the Secretary of Army and Chief of Army 
Corps of Engineers (as at Bonneville); the Bureau of Reclamation, Depart¬ 
ment of the Interior (as at Grand Coulee); and private interests (asat 
Rock Island). For the purpose of marketing electric power, however, the 
Bonneville Power Administration was created in 1937. This is directed 
by an administrator appointed by the Secretary of the Interior. The 
administrator obtains power from existing plants and transmits and sells 
electric energy throughout the area. Sales may be made to both private 
and public bodies but, as with most federal projects, preference must be 
given to cooperatives and municipalities. Since 1940 the administrator 
has had authority also to prescribe the retail rates that public bodies charge 
their customers. 

The Columbia River projects follow the TVA pattern, although when 
completed they will represent a much larger investment and productive 
capacity. As with other multiple-purpose projects, an attempt has been 
made properly to allocate costs to various phases of the project, pay legiti¬ 
mate operating expenses, and ultimately return to the government the full 
investment allocated to power as well as some, if not all, of its investment 
in the entire project. Rates have been comparatively low and the admin¬ 
istrator has vigorously pushed the sale and use of energy throughout the area. 

Southwestern Power Administration. —In 1944, as part of a flood-control 
program, multiple-purpose dams built by the Army Engineers Corps were 
completed at Denison, Tex., on the Red River, and at Norfolk, Ark., on 
the White River. Meanwhile, the state of Oklahoma, with the help of 
WPA funds, had undertaken a similar project on the Grand River, which 
is a large contributor to the Arkansas basin floods. Still unfinished, this 
was taken over by the Federal government in 1941 by authority of the 
Federal Power Act and brought to completion in the years following, first 
by the Federal Works Agency and later by the Southwestern Power Ad¬ 
ministration. Ultimately, more than two dozen dams will dot the region. 
Although the Engineer Corps operates the generating stations at Denison, 
Norfolk, and the Grand River projects, the three market and distribute 
their electricity through a single agency—the Southwestern Power Admin¬ 
istration, established in 1943 as an agency within the Interior Department. 
Thus far, operations have been on an experimental basis, but a permanent 
policy is evolving that is similar to the plan followed by the Bonneville 
Administration. 

The St. Lawrence Waterway and Power Project. —Both the United 
States and Canada have long been interested in the feasibility of develop- 
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ing the St. Lawrence River. Numerous studies have been made and proj¬ 
ects proposed, 1 in consequence of which a series of canals has been con¬ 
structed enabling ships to sail from interior Great Lakes ports to Ogdens- 
burg, N.Y., and Prescott, Ont. Unfortunately, from the points mentioned 



Source: United States Department of Commerce, The St. Lawrence Survey (Wash¬ 
ington: Government Printing Office, 1941), Part 7, p. 12. 


to Montreal on the Atlantic, a distance of 119 miles, the St. Lawrence 
channel is obstructed. Removal of the obstructions would open an un¬ 
interrupted course for ocean-going vessels to travel from as far interior as 
Duluth, Minn., to the Atlantic and thence to coastal and world ports. 

The St. Lawrence project contemplates removal of the impediments; 
construction of dams and locks; dredging canals; and the building of 

1 See especially, United States Department of Commerce, The St. Lawrence Survey 
(Washington: Government Printing Office, 7 parts, 1941). 
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hydroelectric facilities at a dam to be erected on the International Rapids 
near Massena, N.Y. The annual average output of electricity would 
exceed 13 billion kilowatt-hours, to be divided equally between New York 
state and the province of Ontario. After completion, plans contemplate 
that electric facilities will be transferred to the New York Power Authority 
for operation and sale of energy. Total cost is estimated at $429,474,515, 
to be shared by the United States, New York, and Canada. 

All presidents since Woodrow Wilson have advocated completion of the 
project and both major parties have recorded approval. Canada has 
indicated willingness and has already completed the Welland Canal, an 
essential feature in the project. A treaty embodying the proposal was 
submitted to the Senate but rejected in 1934. 1 In 1941 the proposal was 
embodied in an executive agreement between Canada and the United States 
which, though not requiring ratification by two-thirds of the Senate, did 
require the assent of both houses of Congress as well as the Canadian 
parliament. Handling the matter by executive agreement rather than by 
treaty evoked considerable criticism. 2 At the same time stiff opposition 
has been encountered from numerous sources, chief of which are rail, 
power, and coal interests, and Atlantic seaboard cities who fear diminished 
use of their ports. As a result, action is still pending. 

Electric Cooperatives for Farmers. —In 1935 only 7,54,954 American 
farms, or less than 11 per cent, were receiving central station electric service. 
By 1949 this number had increased to 4,582,954, or over 78 per cent of all 
farms reported in the latest farm census. More than half of the increase in 
electrified farms was due to the Rural Electrification Administration (REA), 
established by executive order in 1935 and by statute the following year. 
The REA is a Department of Agriculture agency with funds and authority 
for aiding farmers who are not served by existing central station facilities. 

The plan is simple. When enough farmers with sufficient income and 
stability are willing to proceed, a cooperative is formed. The REA 
supplies advice, consults on legal and engineering matters, and may lend 
up to 100 per cent of installation cost. The cooperative may install 
generating facilities or merely a transmission and distribution system for 
the purpose of conveying energy bought at wholesale from other utilities, 
private or public. A board of officers, elected by participating farmers, 
handles business affairs and employs whatever technical personnel may be 
required. Rates charged farmers are supposed to be fixed high enough to 

1 The vote was forty-six yeas and forty-two nays, considerably short of the required 
two-thirds majority required. 

* For one of the best debates in print on this subject, see the testimony of Green H. 
Hackworth and Dr. Edwin Borchard in United States Senate, Committee on Commerce, 
Hearings on Great Lakes—St. Lawrence Basin , 78th Cong., 2d Sess. (Washington: Gov¬ 
ernment Printing Office, 1945). 
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pay operating costs and amortize indebtedness over a period of 25 to 35 
years. The REA is also authorized to finance the wiring of farmsteads 
and the purchase and installation of electrical appliances and plumbing. 
These loans are made to suppliers, not to consumers, and are usually re¬ 
payable within 5 years. 

Although bitterly fought by private utilities and hampered by restric¬ 
tive state legislation and utility commission rulings, the REA appears to 
have weathered the storm. It has been aided considerably by the availa¬ 
bility of electric power from federal, and in some instances state, public 
power projects. 

Satisfied with results in the field of electricity, Congress, in 1948, 
authorized the REA to embark on a program of expanding telephone (but 
not telegraph or radio broadcasting) facilities in rural areas. The REA 
may lend money to existing cooperatives, nonprofit, limited-dividend, or 
mutual associations, and in the future it may help finance new ones. Under 
this legislation, a rural area includes most places with fewer than 1,500 
people. 
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Chapter 82 
LABOR 

Generally speaking, the nineteenth century doubted the existence of Man. 

Men it knew, and nations, but not Man. Man in General was not often 
inquired after. Friends of the Human Race were barely to be found. Human¬ 
ity w’ae commonly abandoned to its own devices. 

Carl Becker, The Declaration of Independence. 1 

While American society was chiefly agrarian there was little need for 
laws relating to wages, hours, industrial accidents, housing, old-age pensions, 
and the like. To be sure, there were the destitute, insane, and indigent 
aged, but they were left either to shift for themselves or to be provided 
for by relatives or by religious and philanthropic agencies. Local govern¬ 
ments lent assistance through poor boards, poor houses, asylums, while 
relations between capital and labor were governed by public opinion and 
the common law. The industrial revolution divorced millions from the 
land, made them dependent upon machines, urbanized more than half the 
population, and set in motion the forces that necessitated governmental 
intervention in increasing amounts. Little labor and social legislation 
was enacted prior to the Civil War and the bulk of it has come in this 
country since 1910. The substance of it is discussed in this and the follow¬ 
ing chapter. 

The Labor Department. —A Bureau of Labor was first established in 
1884, under the Interior Department. Soon thereafter the bureau was 
made independent as a Department of Labor, but without executive rank, 
and in 1903 it became a bureau in the Department of Commerce and Labor. 
Ten years later it was organized as a separate department with rank equal 
to that of the nine other departments. At its head is a Secretary who, 
like others of similar rank, is a member of the President’s cabinet and 
directly responsible to him. This office has the distinction of being the 
only one in the cabinet ever held by a woman. 2 Normally the Secretary 
is a member of the President’s party who is closely identified with the 
ranks of organized labor. Associated with the Secretary are the usual 
administrative assistants and clerical staff. 

Reflecting the antagonism between management and workers, the 
Department of Labor has often been a storm center. Congressional 

1 (New York: Harcourt, 1922), p. 279. 

2 Frances Perkins, of New York State, held the office from Mar. 4, 1933, until early 
in 1945. 
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The Hoover Commission noted that the Department of Labor had “been steadily 
denuded of functions at one time established within it. ” During 1949, reorganization 
plan no. 2 brought the Bureau of Employment Security (unemployment compensation 
and employment service) from the Federal Security Agency to Labor. Several lesser 
agencies may be added latter. Source: Data furnished by Department of Labor. 
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critics have thought the department too prolabor and have at times given 
to other agencies certain functions to which it was properly entitled. The 
Eightieth Congress (January, 1947-January, 1949), the first controlled by 
the Republicans after 1932, was especially severe on the department, 
transferring the Children’s Bureau (except for its labor functions), the 
United States Conciliation Service, and the United States Employment 
service to other departments. 

The Hoover Commission deplored this dispersion of labor activities, 1 
saying the department “is now overmanned at the top levels for the func¬ 
tions which remain. The Department has lost much of its significance. 
It should be given more essential work to do if it is to maintain a significance 
comparable to the other great executive departments. ” A step was taken 
in this direction when, during the summer of 1949, President Truman 
ordered, and Congress approved, transfer to the department, from the 
Federal Security Agency, of the Bureau of Employment Security, which 
includes the Employment Service and the Unemployment Compensation 
Service. 


CONCILIATION, MEDIATION, AND ARBITRATION 

In a free society disputes between capital and management on one hand 
and labor on the other are inevitable. Other countries have tried various 
schemes for resolving such disputes, even to the extent of abolishing either 
the capitalists, as in Russia, or labor unions, as in Germany and Italy. 
In this country, however, governmental efforts normally have been di¬ 
rected toward providing machinery by which voluntary settlement can be 
made. 

Conciliation and mediation are synonymous terms used to refer to 
methods employed by neutral parties to bring about a more conciliatory 
attitude on the part of disputants for the purpose of affecting compromise 
settlements. Arbitration refers to a situation where both parties have 
agreed upon a third party to whom they are willing to submit the dispute 
with the understanding that he will judge the issues fairly and the dispu¬ 
tants will abide by his decision. There have been many who, from time 
to time, have advocated legislation making arbitration compulsory but 
up to now both the wisdom and constitutionality of such proposals have 
been questioned. From a constitutional point of view, compulsory arbi¬ 
tration might be upheld if applied to public-utility industries or essen¬ 
tial war industries during wartime, 2 but, on the basis of existing prece¬ 
dents, not for normal competitive industries. The basic legal issue involved 

1 Department of Labor (Washington: Government Printing Office, 1949). 

* The leading Supreme Court decision on this question is Wolff Packing Co. v . Court 
of Industrial Relations, 262 U.S. 522 (1923). 
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in such proposals is whether life, liberty, and property are taken without 
due process of law. 

The Mediation and Conciliation Service. —Normally federal law pro¬ 
vides only for voluntary conciliation, mediation, and arbitration. The 
principal agencies involved are the Federal Mediation and Conciliation 
Service and the National Mediation Board, although employees of other 
labor agencies, especially the National Labor Relations Board, effect a 
great many compromises in controversies that might otherwise flare into 
major disputes. 

As already indicated, the Federal Mediation and Conciliation Service 
was transferred from the Department of Labor and made an independent 
establishment in 1947. The motive alleged for this action was the desire 
for greater objectivity on the part of the Service. Whether this treatment 
was deserved or wise from an administrative point of view is highly contro¬ 
verted. 

The Service tries to prevent disputes from arising by trying to improve 
human relations in industrial life. It also seeks to create an atmosphere 
congenial to collective bargaining and use of its personnel. In doing these 
things it works closely with state conciliation agencies. The Taft-Hartley 
Act of 1947 requires employers and unions to file with the Service notice of 
every dispute affecting commerce not settled within 30 days after one or the 
other party to a collective agreement gives notice of intention to terminate 
or modify an existing contract. When given this information, the Service 
proffers its assistance. 

The procedure followed by the Conciliation Service varies somewhat 
depending upon the nature of the case. The Conciliation Service keeps 
constantly informed about industrial conditions and special situations 
affecting interstate and foreign commerce which might become disturbed. 
If major disputes arise, the Secretary of Labor or someone in the Con¬ 
ciliation Service may take the initiative and propose that its services be 
used to mediate; or parties to the dispute may indicate that assistance is 
desired. Where both parties are willing, commissioners of conciliation 
intervene seeking to provide data pertinent to the argument and ascertain, 
in confidence, the most that one party will give and the least that the other 
will take without starting a lockout or a strike. While many agreements 
are effected in this way, agents of the Conciliation Service are powerless 
if either party is unwilling to cooperate or accept proffered proposals. 

Occasionally both parties display enough confidence in a particular 
agent or panel of neutrals to submit the dispute to them for arbitration, 
but even where this is done there are no criminal penalties that can be 
imposed upon the parties if they should refuse to abide by the award. 1 

1 There may be penalties provided for, however, in the basic agreement to arbitrate 
which would be enforceable in civil suits under state laws governing contracts. 
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National Railroad Adjustment Board. —By the Railway Labor Act of 
1926, as amended in 1934, a National Railroad Adjustment Board of 
thirty-six members was established, on which employers and employees 
are equally represented, for the purpose of settling minor grievances arising 
from interpretation of agreements respecting wages, hours, and working 
conditions. The headquarters of the board are in Chicago. It operates 
through four divisions, whose findings of facts are conclusive. After 
investigating and considering cases, the divisions report to the entire 
board which, while accepting the facts as reported, reviews the cases and 
makes awards. In the event of deadlock, the National Mediation Board 
may appoint a referee to break the tie. Awards are enforceable in the 
federal courts. Here is an instance of compulsory settlement of particular 
types of disputes, namely, those arising from interpretations of agreements 
and involving major public utilities. As the name implies, the Railroad 
Adjustment Board deals only with railway disputes. 

National Mediation Board. —Railway labor disputes unrelated to inter¬ 
pretation of existing agreements and commerical-air-line labor disputes 
are handled by the National Mediation Board, established in 1934. This 
agency is an independent establishment headed by three members who 
are appointed by the President with Senate approval. The board is 
assisted by a staff of conciliators as well as the usual administrative and 
clerical employees. 

When a dispute occurs, neither management may lock out nor labor 
strike until steps prescribed by law are taken. First the National Media¬ 
tion Board attempts to mediate; if unsuccessful, an attempt is made to 
induce the disputants to submit the matter to arbitration; if arbitration 
is refused, a strike vote must be taken and approved by a majority at least 
30 days before work stoppages may start, during which time the President 
may appoint an emergency board to investigate and report. If, after all 
these steps have been taken, a settlement has still not been reached, the 
parties may lock out or strike. Although disputes have traveled this 
entire route several times, a general work stoppage has occurred only once— 
for 2 days in May, 1946—but was promptly terminated following threats 
of drastic action made by President Truman and many members of Con¬ 
gress. Another strike was narrowly averted during the recent war only 
by the government's taking over the railroads and operating them pending 
final settlement. 

Fact-finding Boards for Other Industries. —Experience with railway 
legislation led President Truman to propose, during December, 1945> 
adoption of similar measures for other businesses engaged in interstate and 
foreign commerce. The recommendation asked for a law requiring a 
30-day “cooling-off ” period before commencing a lockout or strike, during 
which time a fact-finding board might be appointed by the President with 
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power to investigate and make recommendations. 1 The proposal did not 
provide for compulsory arbitration; i.e ., it was not suggested that the law 
should try to compel disputants to accept recommendations made by the 
fact-finding boards. Rather, it contemplated that after the “ 1 cooling-off ” 
period management would be free to lock out and labor to strike. The 
expectation was that by full disclosures of facts, the government, supported 
by public opinion, would be better able to effect adjustments without 
serious work stoppages. The President’s proposal encountered such 
strenuous opposition from both management and labor as to result in its 
defeat. 

In the meantime, however, the President appointed several boards to 
investigate and report on important disputes, chief of which was one 
between General Motors Corporation and the United Automobile Workers 
and one between the steel companies and their employees (1949). Boards 
like these operate under the handicap of being unable to compel the 
appearance of witnesses and the submission of evidence. Moreover, 
since legislation is needed to keep industries operating during a “ cooling- 
off” period, they often find it necessary to function after work stoppages 
have commenced. Nevertheless, the disclosures and recommendations 
of the boards do help to clear the atmosphere and frequently establish 
bases for settlements. 

A modified version of President Truman’s fact-finding board proposal 
was included in the Taft-Hartley Act for work stoppages involving “ na¬ 
tional emergencies. ” According to these provisions the President may, 
when a national-emergency work stoppage is threatened, appoint a board 
of inquiry with power to compel attendance of witnesses and production of 
pertinent materials. The board’s report, the law states, is to set forth 
the facts and contentions “but shall not contain any recommendations.” 
When the report is received, the President is required to file a copy with the 
Mediation and Conciliation Service and make its contents public. There¬ 
upon, the President may direct the Attorney General to go to court for an 
80-day injunction restraining the threatened stoppage. During the 80-dav 
“cooling-off” period the Service is required to do its best, and the board 
of inquiry is to be reconvened for study and to make a report that includes 
the employer’s “best offer.” This report is to be made public, and the 
National Labor Relations Board is directed to hold an election to determine 
whether a majority of workers wishes to accept or reject the best offer. 

If at the expiration of 80 days the dispute remains unsettled, the injunc¬ 
tion terminates, the President reports to Congress, and the work stoppage 
may take place unless Congress by that time decides upon more drastic 

1 The recommendation, legislative bill, and hearings may be found in United States 
Senate, Committee on Education and Labor, Hearings on Ijdbor Fact-finding Boards Act , 
79th Cong., let and 2d Sess. (Washington: Government Printing Office, 2 parts, 1946). 
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action. Although this procedure has been used a few times, authorities 
are divided over its success and wisdom. Aside from the fact that it re¬ 
strains the freedom of parties involved and is therefore naturally disliked 
by them, the principal objection to the procedure is that it merely postpones 
the date of showdown and thereby removes some of the incentives for 
bargaining. Instead of weakening collective bargaining, critics suggest 
that more be done to ensure its success. 

PROTECTING RIGHTS OF EMPLOYERS AND EMPLOYEES 

The Right to Organize and Bargain Collectively. —At common law all 
combinations, whether of entrepreneurs or workmen, were long considered 
illegal conspiracies in restraint of trade. Early in the nineteenth century, 
merchants and other capitalists were granted the legal right to combine for 
business purposes, but it was not until later that combinations of working¬ 
men were looked upon with favor by the courts. The turning point came 
when the Supreme Court of Massachusetts 1 recognized the legality of labor 
unions. The right is now recognized by all the states and the national 
government, but the conspiracy doctrine continues to influence the courts 
when they have to consider the legality of strikes, boycotts, and certain 
other union activities. 

The primary purpose of labor organization is to enhance the bargaining 
ability of employees by enabling them to do it collectively. The desire for 
joint action grows out of the fact that in an unorganized market labor is 
extremely competitive, with those having labor for sale in a much weaker 
bargaining position than employers. The situation was well explained 
by the United States Supreme Court in 1921: 2 

They [labor unions] were organized out of the necessity of the situation. A 
single employee was helpless in dealing with an employer. He was dependent 
ordinarily on his daily wage for the maintenance of himself and family. If the 
employer refused to pay him the wages that he thought fair, he was nevertheless 
unable to leave the employ and to resist arbitrary and unfair treatment. Union 
was essential to give laborers opportunity to deal on equality with their employer. 

While the legal right to organize and bargain collectively has been 
recognized for nearly a century, employers were free to use economic 
weapons to prevent labor from doing so. For years many employers tried 
to suppress unionization by the use of industrial spies, black lists, yellow- 
dog contracts, lockouts, company unions, and sometimes strong-arm 
methods. Moreover, employers were at liberty to fire or discriminate 
against employees who dared to participate in union activities. 

1 Commonwealth v. Hunt, 45 Mass. Ill (1842). 

2 American Steel Foundries Co. v. Tri-city Central Trades Council, 257 U.S. 184 
(1921). 
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UNION MEMBERSHIP AND AFFILIATION 

UNITED STATES^ 1948 

IN THOUSANDS 


SIXTEEN LARGEST UNIONS 


TEAMSTERS 

STEEL WORKERS 

AUTO WORKERS 
UNITED 

MINE WORKERS 
CARPENTERS 


MACHINISTS 


ELECTRICAL 
WORKERS C. 1.0. 


ELECTRICAL 
WORKERS A F L 


HOTEL WORKERS 


TEXTILE 

WORKERS 

LADIES* GARMENT 
WORKERS 

CLOTHING 

WORKERS 


RAILWAY CLERKS 


HOO CARRIERS 


MUSICIANS 


TRAINMEN 



I 7.220 5 J 
MUG 31. 1949 


A INCLUDES CANADIAN MEMBERSHIPS ESTIMATED BY CANADIAN DEPARTMENT OF LABOR AT 620.517 IN 1947 


* WORKERS UNDER CONTRACT 


Unions with headquarters in the United States claimed membership of approxi¬ 
mately 16,210,000 in 1948. The figure includes Canadian membership of international 
unions, estimated at 620,517 in 1947, and leaves United States membership at approxi¬ 
mately 15.6 million. The sixteen largest unions account for approximately 8,680,000 
members, or more than half of total union strength. (All figures, except for UAW-CIO, 
were supplied by unions to the National Industrial Conference Board.) Sources: The 
Conference Board: Bureau of Labor Statistics; Canadian Department of Labor. Road 
Maps of Industry, Weekly Chart Service, Jan. 14,1949, No. 681. Copyright, 1949, by 
National Industrial Conference Board. 
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Labor and Antitrust Laws.—Whether Congress intended or not, the 
courts ruled that the Sherman Antitrust Act of 1890 1 applied to labor unions 
as well as to other groups. In consequence, labor organizations were 
hauled before the courts so frequently as seriously to discourage unioniza¬ 
tion and the development of collective bargaining. The Clayton Act of 
1914 brought some relief, but less than appeared on first sight. Among 
other things it declared that the labor of human beings was not a commodity 
or article of commerce and that nothing contained in the antitrust laws 
should be construed to forbid the existence and operation of labor, agri¬ 
cultural, or horticultural organizations instituted for the purpose of mutual 
help and not having capital stock or conducted for profit, or to forbid or 
restrain individual members of such organizations from lawfully carrying 
out their legitimate objects. It further provided that such organizations 
and their members should not be considered illegal combinations or con¬ 
spiracies in restraint of trade. It also restricted the granting of injunctive 
relief in general and in labor disputes in particular. The courts soon 
ruled that the language used did not completely remove labor unions and 
their activities from provisions of the Sherman Act, but did so only insofar 
as they were “lawfully carrying out their legitimate objects.” As a result, 
labor unions were involved in more litigation after the act than before. 

Some relief was brought by the Norris-LaGuardia Act of 1932 which 
clearly defined the circumstances under which federal courts might restrain 
union activity and entirely forbade enforcement of “yellow-dog” contracts. 
But it was not until 1941 that the apparent intent of previous acts of 
Congress to exempt labor unions from antitrust legislation was endorsed 
by the Supreme Court. In that decision 2 the high court ruled that unions 
were immune from antitrust laws except possibly when they combine or 
conspire with nonunion groups to restrain trade. Although a boon to 
labor, this decision was of less importance than the positive guarantees of 
the right to organize and bargain collectively that were given in legislation 
adopted during the depression. 

Railway Labor Act.—Almost from the beginning of federal regulation 
of railroads, Congress has legislated to encourage settlement of manage¬ 
ment-labor disputes by conciliation and arbitration. Moreover, from an 
early date Congress has recognized the need for restraining some of the 
worst forms of employer interference with the rights of employees to form 
unions and bargain collectively. Its first step in this direction was a pro¬ 
vision in the Erdman Act of 1898 prohibiting “yellow-dog” contracts, but 
this provision was later declared an unconstitutional abridgment of the right 

1 See p. 653. 

2 United States v. Hutcheson, 312 U.S. 219 (1940). For a recent instance of where a 
labor union was declared guilty of violating the antitrust laws because of conspiracy with 
business organizations, see Allen Bradley Co. v. Union, 325 U.S. 797 (1944). 
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of contract. 1 The following years brought trials and errors which culmi¬ 
nated in the Railway Labor Act of 1926 and subsequent amendments. 

In addition to providing the conciliation and arbitration machinery 
described above, the Railway Labor Act guaranteed the right to organize 
and bargain collectively through unions of workers' choice, authorized the 
National Mediation Board to hold elections to determine appropriate bar¬ 
gaining units when unions disagreed over which represented a majority, 
required both management and labor to bargain in good faith, and outlawed 
certain unfair labor practices, including “yellow-dog" contracts, when 
committed by employers. Unlike legislation discussed below, however, 
unfair labor practices were made enjoinable by courts rather than by an 
administrative board. These provisions of the Railway Labor Act apply 
to interstate railroads and airways. This legislation has been declared 
constitutional. 2 

National Labor Relations Act of 1936.—Section 7A of the National In¬ 
dustrial Recovery Act guaranteed the right of labor to organize and bar¬ 
gain collectively, free from employer interference, and also authorized the 
establishment of administrative machinery for the protection of those rights. 
Following the collapse of this measure in 1935, similar provisions were 
incorporated in the National Labor Relations Act. This measure was 
administered by a National Labor Relations Board composed of three men 
appointed by the President with Senate concurrence for terms of 5 years. 
The board had jurisdiction over all nongovernmental employees and em¬ 
ployers engaged in interstate and foreign commerce except those in the 
railway and airway industries, which are handled by the National Mediation 
Board. 

The board had two principal functions: one, to ascertain by conducting 
elections which union represented a majority within a plant or industry; 3 
the other, to prevent employers from committing certain unfair labor prac¬ 
tices. The law stated that it was an unfair labor practice for an employer 
to (1) interfere with, restrain, or coerce employees in the exorcise of their 
right to organize, participate in union activity, and bargain collectively 
through representatives of their own choosing; (2) dominate or interfere 
with the formation or administration of any labor organization or contribute 
financial or other support to it; (3) discriminate in regard to hire or tenure 
of employment or any term or condition of employment as a method of 
encouraging or discouraging membership in labor unions; (4) discharge or 
otherwise discriminate against an employee because he has filed charges or 

1 Adair v . United States, 208 U.S. 161 (1908). 

2 Virginian Railway Co. v. System Federation No. 40 et aZ., 300 U.S. 515 (1937); 
Texas & New Orleans R.R. v. Brotherhood of Ry. Clerks, 218 U.S. 548 (1930). 

* During the war it was also required to conduct elections before strikes could be 
called in war plants. 
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given testimony under the act; and (5) refuse to bargain collectively with 
representatives of his employees. 

The National Labor Relations Act of 1935 was designed to extend to all 
workers the right to organize, bargain collectively, and to choose their own 
union or bargaining agent to represent them. The National Labor Rela¬ 
tions Board created by the Act was not established to settle labor disputes 
but only to protect workers in their right to organize into unions and to 
bargain collectively. The Act was “one-sided” in that it restrained em¬ 
ployers from interfering with the formation of unions or engaging in dis¬ 
criminatory practices against union members, but placed no restraints on 
unfair practices by labor unions against employers. The reason given for 
this was that employers, being stronger, were able to look after themselves; 
the evil to be cured was employer interference with the rights of economi¬ 
cally and socially weaker workers. This legislation was a boon to organ¬ 
ized labor, and to them it became the most essential of federal statutes. 
Employers, understandably, vehemently objected and relentlessly fought 
its enforcement. Objection was made to its assumptions, purposes, con¬ 
trols, and methods of administration. Aided by postwar inflation and a 
series of nation-wide strikes, sufficient sentiment developed to elect a 
Congress that would tackle revision of the act. In 1947 Congress adopted, 
over the President’s veto, the Labor Management Act of 1947, better known 
as the Taft-Hartley Act. This, in turn, incurred the uncompromising 
opposition of organized labor, and the feud continues. 

The Taft-Hartley Act. —This act was in the form of an amendment to 
the National Labor Relations Act. It first changed membership of the 
board from three to five and circumscribed its role. Reflecting accusations 
that the board had been rule maker, prosecutor, judge, and jury, the board 
was given responsibility for general administration and adjudication, but 
the office of General Counsel was established to investigate charges, issue 
complaints, and prosecute. To this end, the General Counsel was em¬ 
powered to supervise all board attorneys (except trial examiners and legal 
assistants to board members) and other officers and employees in regional 
offices. 

Other provisions were numerous; only a few can be mentioned here. 
Union officers, but not employers, were required to file non-Communist 
affidavits or be denied board facilities and other benefits of the law. The 
closed shop was outlawed, but the union shop was permitted if approved 
by at least 70 per cent of the employees. (A closed shop employs only 
union members, while a union shop may employ persons who are not union 
members, provided they join within a specified time.) Supervisors, includ¬ 
ing foremen, were denied benefits of the law. Employers were granted 
greater freedom of speech about plant and contract matters. The “check¬ 
off” was permitted but only for employees who gave advance consent in 
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writing. Employer contributions to union health and welfare funds were 
permitted under certain conditions, one of which was that employers and 
employees be equally represented in the administration of the fund. 
Hiring through union halls was forbidden. Excessive and discriminatory 
union initiation fees were outlawed. Union and company contributions to 
political campaigns were forbidden. Thirty-day notice was required of 
intention to modify or terminate contracts. Suits by employers and unions 
were authorized for alleged violations of collective-bargaining contracts. 
The board, but not employers, was authorized to obtain injunctions to 
prevent certain union conduct. Unions were forbidden to commit unfair 
labor practices including: refusal to bargain collectively with an employer, 
restraint or coercion of other employees in the exercise of their rights, dis¬ 
crimination against employees, engaging in secondary boycotts and juris¬ 
dictional strikes, charging excessive or discriminatory initiation fees, and 
forcing employers to pay or deliver things of value for services not performed 
or to be performed. Finally, “ national emergency ” strikes were forbidden 
except under the circumstances noted above. 

As matters stand, the NLRB and its agents have three principal func¬ 
tions: the first requires them to file materials required by the law, such as 
non-Communist affidavits and union financial reports; the second involves 
stopping by injunction or orders unfair labor practices when committed 
by employers or unions; the third requires the holding of elections to deter¬ 
mine union shop authorizations and appropriate bargaining units when 
unions disagree over which one of them commands a majority. Most com¬ 
plaint cases, i.e., those in which unfair labor practices are alleged, are 
settled informally, but a few go through a formal process resembling a 
trial without jury on criminal charges. In such cases, the board lacks 
authority to enforce its own decisions but may appeal to United States 
Circuit Courts to do so. 

The effects of the Act will not be known definitely until it has been 
interpreted by the courts in cases litigated before them, which will take 
years. It has been strenuously opposed by organized labor because of the 
restrictions which it places upon union activities and the fact that it 
strengthens the bargaining position of employers. Although the Demo¬ 
cratic party was pledged to its repeal, the first session of the Eighty-first 
Congress was unable to agree on a substitute measure, and the Taft- 
Hartley Act continues as the subject of controversy. 

CHILD-LABOR LEGISLATION 

Legal Contest over Child-labor Legislation. —Since children are looked 
upon as special wards of the state, there has never been any question about 
the constitutionality of state laws regulating, or even prohibiting, their 
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employment in industry. About the middle of the last century the move¬ 
ment began to forbid the employment of children, but states, fearing com¬ 
petition with other states, were reluctant to act. Ultimately it became 
clear that only by a uniform national law could the problem be met. 
Accordingly, in 1916, Congress enacted the Keating-Owen Act forbidding 
the transportation in interstate commerce of products made in factories 
in which children under fourteen were employed, or in which children 
between fourteen and sixteen had worked more than 8 hours a day or 
6 days a week, or at night. Similar prohibitions applied to products of 
mines in which children under sixteen were employed. Two years later 
this legislation was declared unconstitutional because it applied to pro¬ 
ductive facilities like factories or mines, which province the Supreme Court 
then considered reserved to the states. 1 

Undismayed, Congress turned to the power to tax to provide for the 
general welfare and included within the general Revenue Act of Feb. 24, 
1919, a tax of 10 per cent upon the annual net profits of concerns violating 
certain standards, chief of which was the employment of children under four¬ 
teen. This also was declared an unconstitutional invasion of state powers. 2 

Following these two unsuccessful attempts, Congress mustered enough 
votes to propose a constitutional amendment giving the Federal government 
the desired authority. 3 To date the proposal has been ratified by twenty- 
eight states—eight fewer than the required number. 

While the amendment was before the states, Congress again tried to 
abolish child labor by statute; this time by means of the National Industrial 
Recovery Act of 1933. All the NRA codes stipulated that the employment 
of children under sixteen was illegal and these provisions were generally 
obeyed until the act was declared unconstitutional in May, 1935. 4 

Still undeterred, Congress incorporated a provision in the Public Con¬ 
tracts Act of 1936 5 prohibiting persons awarded government contracts 
involving sums in excess of $10,000 from employing male persons under 
sixteen and female persons under eighteen. This was an exercise of the 
proprietary power 6 and doubtless constitutional, but it applied to only a 
comparatively few employers. 

Finally, resorting to the commerce power again, more sweeping pro¬ 
visions were incorporated in the Fair Labor Standards Act of 1938. These 
received Supreme Court approval in 1941, 7 a decision that expressly reversed 

1 Hammer v. Dagenhart, 247 U.S. 251 (1918). For a fuller discussion of the consti¬ 
tutional issue see p. 388. 

2 Bailey v. Drexel Furniture Company, 259 U.S. 20 (1922). See also p. 367. 

* The full text of the proposed amendment is given on p. 985. 

4 Schechter Poultry Corporation v. United States, 295 U.S. 495 (1935). 

• Often referred to as the Walsh-Healy Act. 

•Seep. 427. 

7 United States v. Darby Lumber Co., 312 U.S. 100 (1941). 
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Hammer v. Dagenhart decided 23 years earlier. While this law applies 
only to interstate and foreign commerce, hence does not have the coverage 
which would be possible if the proposed child-labor amendment were finally 
ratified, it does cover the major industries and probably puts an end to 
attempts to get additional states to ratify the amendment. 

Existing Child-labor Legislation. —Child labor Ls now, therefore, gov¬ 
erned by two federal statutes: the Public Contracts Act of 1936 and the Fair 
Labor Standards Act of 1938. Enforcement is handled by the Children’s 
Bureau, now a unit of the Federal Security Agency, in cooperation with 
the Department of Labor. 

In cooperation with state governments, certificates of age are issued 
to minors fourteen through nineteen years of age who wish to be employed 
in controlled occupations. 1 The Public Contracts Act forbids those work¬ 
ing on government contracts involving more than $10,000 from employing 
anyone under nineteen without a certificate. It then prohibits employ¬ 
ment of boys under sixteen and girls under eighteen. 2 Exceptions may 
be granted by the Secretary of Labor. 

The Fair Labor Standards Act is more flexible. Under it, employments 
are divided into three categories: those that are completely exempt; those 
that are nonpermissible for fourteen- and fifteen-year-olds; and those that 
are too hazardous for those between sixteen and eighteen years old. Those 
that are completely exempt include retailing, personal service, street trades, 
motion pictures, children employed in agriculture at a time when they are 
not required to attend school, and children working for their parents, 
except in manufacturing and mining. The list of nonpermissible employ¬ 
ments for children of fourteen and fifteen excludes most school children 
from interstate mining, manufacturing, processing occupations that take 
them into rooms where manufacturing is going on, work on power-driven 
machinery and hoisting apparatus, operation of motor vehicles or service 
as helpers, and public messenger service. 3 The third category, which 
includes hazardous occupations forbidden to those between sixteen and 
eighteen years old, prevents youths of the ages mentioned from working in 
explosive plants, as motor-vehicle driver and helper, coal mines, logging 
and sawmilling, operating metalworking and woodworking machines, and 
occupations involving exposure to radioactive substances. 

Inspections are made by employees of the Wage and Hour and Public 

1 Inquiry about any town or city, especially at public schools, will usually lead to 
discovery of a near-by point where certificates are issued. 

2 There w r as some relaxation of the provisions during the war, especially for sixteen- 
and seventeen-year-old girls. 

8 The war saw some relaxation of regulations for this group also. The principal 
instance was to permit after-school employment of fourteen- and fifteen-year-olds to 
head and peel shrimp for shipment as fresh raw or fresh frozen shrimp, and also to pick 
turkeys. 
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Contracts Division as they get around over the country checking up on 
other labor standards. Violations are also frequently reported by state 
officials, especially by state departments of labor and education. Legal 
responsibility for obeying the law rests with the employer rather than with 
youths or their parents. Each year sees a number of violations and the 
number increased greatly during the war. Many of the minors are very 
young; some are as young as eight years. The canning and packing in¬ 
dustry is a conspicuous offender. 

REGULATION OF HOURS AND WAGES 

Legislation regulating hours and wages are filled with distinctions be¬ 
tween children, women, and men. There has never been much question 
about whether states and the Federal government, within their respective 
jurisdictions, might regulate the employment of children. For women there 
was more doubt, and for men still more. 

Constitutionality of Hour Laws. —The basic constitutional question has 
been whether hour laws deprived liberty and property without due process 
of law. 1 Because of woman's nature and the vital role she plays in society, 
the courts finally, albeit reluctantly, admitted that states might reasonably 
limit hours as a means of promoting the health, safety, and morals of the 
community. 2 Now nearly all states have such laws which, while they vary, 
tend in the direction of an 8-hour day and 44-hour week with special re¬ 
strictions upon night work and employment in certain types of business, 
such as barrooms and restaurants. 

Men were considered by the courts to be more rugged and less in need 
of legislative protection. At first state laws were declared unconstitu¬ 
tional; 8 then legislation limiting employment in hazardous occupations 
was approved,* 4 and finally, the courts permitted hour laws for men in 
general occupations. 5 Now most states have such laws, but the coverage 
is less general than for women. The same doubts have enshrouded federal 
hour laws but all these disappeared in 1941 when the Supreme Court up¬ 
held the Fair Labor Standards Act. 6 

Constitutionality of Wage Laws. —The courts have been even more un¬ 
willing to uphold state and federal fixation of minimum wages. Massa¬ 
chusetts enacted the first minimum-wage law for women in 1912 and other 

1 Cf. p. 139. 

2 See especially John R. Commons and John B. Andrews, Principles of Labor Legis¬ 
lation (New York: Harper, 1936 ed.), pp. 113-116. The two early leading Supreme 
Court decisions upholding state hour laws for women are Holden v. Hardy, 169 U.S. 
366 (1898) and Muller v. Oregon, 208 U.S. 412 (1908). 

* Commons and Andrews, op. dt p. 132. 

4 Holden v . Hardy, 169 U.S. 366 (1898). 

5 Bunting v. Oregon, 243 U.S. 246 (1917). 

•United States v. Darby Lumber Co., 312 U.S. 100 (1941). 
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states followed. Constitutionality was challenged promptly but the out¬ 
come remained doubtful until 1923 when a federal wage law for women in 
the District of Columbia came before the Supreme Court. In that case* 
the law was declared an unconstitutional deprivation of liberty and prop¬ 
erty. During the next few years the states tried to devise laws that would 
circumvent the ruling of the court. Formerly the statutes based minimum 
wages upon the cost of living of an entirely self-supporting woman; after 
the Adkins decision, they tried to base them upon the value of services ren¬ 
dered. One of these, that of New York state, came before the Supreme 
Court in 1935, but a majority of five of the Court’s membership refused 
to see any essential difference between this and the legislation declared 
unconstitutional in Adkins v . Children’s Hospital. 2 A year later, how¬ 
ever, the court reversed itself in another five-to-four decision, this time 
upholding a statute of the state of Washington. 3 This decision opened 
the door not only for state but also for federal minimum-wage legislation 
for women. An entering wedge having been driven, it was only a short 
time until the Supreme Court upheld federal, and incidentally state, wage 
control for men also. 4 

Fair Labor Standards Act.—Federal wage and hour laws relate first of 
all to the government’s own employees, whose wages are, of course, pre¬ 
scribed and whose hours are normally restricted to an 8-hour day and 
40-hour week. Separate statutes limit the hours of seamen and longshore¬ 
men, employees of railway, motor, and air carriers. The first federal wage 
and hour legislation providing coverage for general occupations was the 
National Industrial Recovery Act, but this was short-lived. Then followed 
the Public Contracts Act of 1936 regulating hours and minimum wages 
for employees working on government contracts, and finally the Fair Labor 
Standards Act in 1938 and subsequent amendments. 

The wage-and-hour provisions of this legislation apply to all employees, 
including both men and women, in non-exempt businesses engaged in inter¬ 
state commerce or in the production of goods for interstate commerce. If 
even a small part of the goods he works on is moved in interstate commerce 
an employee is covered if the employer has reason to believe, at the time of 
production, that the goods will move in interstate commerce or will become 
a part of such goods ( e.g ., putting buttons on shirts). Employees within 
the District of Columbia, territories, and possessions are also included. 

1 Adkins v. Children’s Hospital, 261 U.S. 525 (1923). 

2 Morehead v. New York ex rel. Tipaldo, 298 U.S. 587 (1936). 

3 West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). Within the year the Court’s 
membership had not changed but Justice Owen J. Roberts had changed his mind. By 
doing so, legislation became valid which for 14 years had been considered unconsti¬ 
tutional. For a discussion of the composition of the Supreme Court at that time and 
the controversy surrounding it, see p. 347. 

4 United States v. Darby Lumber Company, cited above. 
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A number of groups are exempt, however. Among these are executives, 
administrative and professional workers, outside salesmen, and persons 
engaged in local retail selling; employees of retail or service establishments, 
the greater part of whose business is intrastate; employees of air lines, 
railways, 1 and local transportation agencies; switchboard operators of small 
telephone exchanges; employees of small weekly or semi weekly county 
newspapers; fishermen, seamen, and agricultural workers, and those engaged 
in processing agricultural products within the area of production. 

The act provided two ways by which minimum wages were to be fixed. 
First, the statute itself placed a “ floor ” under wages, saying that until 
Oct. 24, 1945, the minimum would be 30 cents an hour and after that date 
40 cents. After much agitation and discussion Congress finally, in 1949, 
raised the minimum to 75 cents. Second, minimum wages were fixed by 
administrative order. As a means of raising the general minimum to 40 
cents by October, 1945, the administrator was authorized to appoint in¬ 
dustry committees composed of equal representation of employers, em¬ 
ployees, and the public. Upon their recommendation the administrator 
might fix the minimum anywhere between 30 and 40 cents. By July, 1944, 
seventy industry committees had been appointed, many of whose recom¬ 
mendations were put into effect, thus making the transition to 40 cents 
easier than otherwise would have been the case. 

The act provides no absolute limitation upon the number of hours that 
employees might work. It merely requires that time and a half be paid 
for all time worked beyond 40 hours a week. Nor is there any limitation 
on the number of hours that may be worked in any one day. 

These wage and hour provisions are administered and enforced by the 
Wage and Hour Division of the Department of Labor. Violators may be 
fined up to $10,000 or, in the case of a second conviction, imprisonment up 
to 6 months, or both. In addition, workers may collect in court double 
the back wages due them plus attorneys’ fees and court costs. Inspections 
are made by a large force of officers working in and out of field offices 
located in principal cities. 

Wage and Hour Control during the War.—The basic provision respect¬ 
ing wages and hours remained the same throughout the war period, but 
because of full employment and labor shortages the problem changed from 
one of controlling minimum wages to one of putting ceilings upon them 
in order to help stabilize prices. This task fell largely to the National War 
Labor Board established in 1942. Under this legislation, board approval 
of all general wage and salary increases had to be obtained. Shortly after 

1 So far as employees of interstate motor carriers are concerned, they are all subject 
to the wage provisions, but drivers, drivers’ helpers, mechanics, and loaders are exempt 
from the hour provisions. Hours for these employees are governed by the Motor Carrier 
Act and regulated by the Interstate Commerce Commission. 
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its creation the board, in ruling upon a request for higher wages on behalf of 
workers in the steel industry, announced the much-controverted 1 ‘Little 
Steel Formula” which became the basis for subsequent decisions with re¬ 
spect to wage increases. According to this formula, wage increases would 
not be permitted in excess of 15 per cent of what they were on Jan. 1,1941. 
Failure to respect the board’s decision carried with it the penalty of govern¬ 
ment confiscation of the business and made work stoppages subsequent to 
seizures illegal. Provisions relating to hours remained the same: time and 
a half for all hours worked above 40 a week. 


EMPLOYMENT OFFICES 

Employers who need workmen and men who need jobs must get to¬ 
gether somehow. The usual method is for the employer to hang out a 
“Help Wanted” sign or advertise in newspapers, while the employee walks 
the streets, dropping in where there are signs, or answering advertisements. 
The procedure is haphazard, inefficient, and destructive of morale. Num¬ 
erous fee-charging private employment agencies came into existence to help 
meet the need and as time has gone on philanthropic organizations and local, 
state, and federal governments have entered the scene. 

Regulation of Private Employment Agencies.—An employee in need of 
a job is peculiarly susceptible to exploitation and many fee-charging 
agencies have taken advantage of their opportunity. Various states have 
attempted regulation, but it is the almost unanimous testimony of investi¬ 
gators and public officials that state regulation has not succeeded in stamp¬ 
ing out the abuses. 1 This experience led to attempts on the part of the 
states to outlaw private fee-charging agencies. This was stopped by the 
United States Supreme Court which ruled that such legislation was denial 
of liberty and property without due process of law and a denial of the equal 
protection under the law required by the Fourteenth Amendment. 2 Later, 
New Jersey declared employment services businesses affected with a public 
interest 3 and provided for regulation similar to that applied to public 
utilities, including limitations upon fees. This, too, was disapproved by 
the Supreme Court for similar reasons. 4 Finally, in 1941, the Supreme 
Court reversed its precedents by upholding comprehensive state regulation 5 
and inferentially federal. 

Public Employment Services.—The Federal government has not yet 
undertaken to regulate private employment offices, but it has taken the 

1 Commons and Andrews, op, cit., p. 9. 

* Adams v. Tanner, 244 U.S. 590 (1917). 

* Cf. p. 674. 

< Ribnik v , McBride, 279 U.S. 350 (1928). 

6 Olsen v. Nebraska, 313 U.S. 236 (1941). 
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lead in providing a nation-wide, coordinated system of public employment 
offices. This was done in the Wagner-Peyser Act of 1933. This estab¬ 
lished the United States Employment Service as a bureau in the Depart¬ 
ment of Labor. Since then the Service has had a stormy career. In 1939 
its functions were consolidated with those pertaining to unemployment 
compensation and transferred to the Federal Security Agency. In 1942 
employment services were transferred to the War Manpower Commission. 
They were returned to Labor in 1945, given back to the Federal Security 
Agency in 1948, and in 1949 returned to Labor. 

The original plan called for federal grants to states on a matching basis, 
with the understanding that the states would administer their own programs 
but in accordance with federal standards. In January, 1942, as an aid to 
the war effort, all state services were taken over by the Federal government. 
Immediately after the war, sentiment arose demanding return to the states. 
This was authorized by Congress in 1946 over strong protest from President 
Truman, labor groups, and others who prefer an integrated national system 
to forty-eight federated plans. 

Whether under direct federal operation or as originally conceived, the 
employment services provide a ready source of assistance to both employers 
and employees. Offices exist in the principal towns of every state, and in 
smaller places representatives call at regular intervals to receive applica¬ 
tions for jobs and to put employers in touch with suitable workers. Because 
they are coordinated, the offices maintain a nation-wide clearance system, 
so that workers who cannot be placed at home can be referred to jobs in 
other areas. These offices are also integral parts of the social-security 
system; all payments for unemployment compensation are made through 
them. 
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Chapter SS 

SOCIAL INSURANCE, EDUCATION, AND WELFARE 

In all truth, one of the most significant facts of this age is the continuous 
unemployment of millions of good people. Out of this is bound to come pres¬ 
sure which will either destroy the old world, or create a new world, or do both. 

Henry A. Wallace, New Frontiers , l 

Among the varied and numerous activities of government, there is none 
closer guarded from excessive Federal control than education. . . . 

Hoover Commission, Task Force Report on Pvblic Welfare. 2 

The term “general welfare” appears twice in the Constitution: once in 
the preamble and again in the tax clause. As noted earlier, 3 neither of these 
is a grant of power to Congress for doing whatever it thinks necessary to 
promote the general welfare. Rather, the first is merely a declaration of 
purpose, while the second states one of the objectives for which Congress 
might tax and spend. Nevertheless, through the latter provision and other 
grants of power from which Congress has implied authority, much legisla¬ 
tion has been enacted intended to enhance the welfare of particular groups 
or of the populace as a whole. 

Federal Security Agency.—Federal social insurance, education, and wel¬ 
fare activities are scattered among numerous agencies, but in recent years 
the desirability of consolidation has been widely recognized. As noted 
elsewhere, 4 both the Hoover Commission and President Truman have 
strongly urged establishment of a new department in the welfare-education 
field, but to date sufficient congressional support has been lacking. Accord¬ 
ingly, the Federal Security Agency remains the administrative center of 
many, but by no means all, social insurance, education, and welfare services. 
This is an agency directly responsible to the President. It was established 
by executive order in April, 1939. At present it consists of the following 
units: Bureau of Employees' Compensation, Employees' Compensation 
Appeals Board, Food and Drug Administration, Office of Education, Office 
of Vocational Rehabilitation, Public Health Service, Social Security Ad¬ 
ministration, and St. Elizabeths Hospital. It also discharges certain duties 
in connection with the American Printing House for the Blind, Columbia 
Institution for the Deaf, and Howard University. At the head of the 

1 (New York: Reynal & Hitchcock, 1934), p. 5. 

* (Washington: Government Printing Office, 1949), p. 277. 

*P. 361. 

4 P, 435. 
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agency is the Federal Security Administrator, whose term and manner of 
appointment are similar to those of department heads. 

FEDERAL AIDS TO EDUCATION 

Who teaches the youth of the country, what and how they are taught, 
are among the most vital of public issues. Generally speaking, the Ameri¬ 
can people have viewed with alarm proposals looking toward diminution of 
local control, with the result that today primary responsibility rests in more 
than 125,000 local popularly elected school boards and numerous private 
institutions scattered throughout the land. Centralizing influences have 
been at work, however, in this field as in most others. First the county, 
then the state, and finally the Federal government have taken an interest, 
although hostility to federal intervention has been so strong as to limit its 
role severely. 

Nevertheless, an inventory of federal educational activities is long. 1 
Merely to mention schools for Indians, the GI Bill of Rights, military and 
naval academies, the Foreign Service Institute, UNESCO, land-grant 
colleges, the Library of Congress, low postal rates for books and periodicals, 
student and faculty exchange with foreign nations, agricultural extension 
services, Bureau of Standards and Atomic Energy scholarships, and school 
lunches is to suggest the wide scope of federal interest. On the whole, 
however, federal aid has been for special purposes stipulated in statutes 
rather than for general education. 

United States Office of Education.—Most federal activities in aid of 
education are centered in the Office of Education, which dates back to 1867. 
It was created “for the purpose of collecting such statistics and facts as 
shall show the condition and progress of education in the several States 
and Territories, and of diffusing such information respecting the organiza¬ 
tion and management of schools and school systems, and methods of teach¬ 
ing, as shall aid the people of the United States in the establishment and 
maintenance of efficient school systems, and otherwise promote the cause of 
education throughout the country.” At its head is a commissioner who is 
appointed by the President with Senate approval. The office is one of the 
smaller agencies. Among its duties are those related to research, coopera¬ 
tion with school authorities, administration of federal laws relating to 
colleges, vocational education and rehabilitation, the blind, and, during 
the war, training of workers for war employments. 

Land-grant Colleges.—Passage of the Morrill Act in 1862 marks the 
beginning of federal grants in aid of education. That measure and supple¬ 
mentary legislation donated 11,367,832 acres of land £o the states with the 
stipulation that it, or the proceeds from the sale thereof, be used for educa- 

1 For a rather complete list see Hoover Commission, op. cit p. 553. 
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tional purposes. The “leading object,” says the act, is “without excluding 
other scientific and classical studies, and including military tactics, to teach 
such branches of learning as are related to agriculture and the mechanic 
arts, ... in order to promote the liberal and practical education of the 
industrial classes in the several pursuits and professions of life.” This 
legislation provides the basis for land-grant colleges which exist in the forty- 
eight states and three territories—Hawaii, Alaska, and Puerto Rico. 
Massachusetts has two institutions 1 and seventeen states divide their 
income between schools for whites and Negroes, making a total of sixty-nine 
land-grant colleges. In some states, e.g., Illinois, Wisconsin, and Pennsyl¬ 
vania, schools of agriculture and mechanical arts are divisions of state 
universities; in one state—New York—the grants are given to a privately 
controlled institution; 2 in others, e.g., Iowa, Michigan, and Indiana, separate 
colleges exist which include in their curriculums a wide variety of both 
technical and cultural courses. 3 

In addition to offering resident institution, each land-grant college 
maintains an experiment station and extension service which takes instruc¬ 
tion directly to farms, homes, and communities within the states. Most 
of them offer courses in military science, but whether these will be com¬ 
pulsory or elective is left to each college to decide. 4 Annual reports must 
be made to the United States Office of Education where they are scrutinized 
to make certain that the conditions have been met upon which federal grants 
are made. 

Vocational Education.—The First World War, like the Second, empha¬ 
sized the need for vocational training and led Congress to enact the Smith- 
Hughes Act of 1917. The act provided that grants of money might be 
made to states and localities that would match federal funds for the purpose 
of providing training in agriculture and home economics. Since this # 
beginning, the program has been greatly expanded, with the Federal govern¬ 
ment becoming ever more generous. Appropriations are still made under 
the Smith-Hughes Act, but the scope of the instruction and the basis of 
state and local participation has been altered. This was done by the 
George-Dean Act of 1936. By this measure vocational instruction became 
available not only to students interested in agriculture and home economics 

1 University of Massachusetts and Massachusetts Institute of Technology. 

2 Cornell University. 

3 Justification for offering more than “agriculture and mechanic arts” is found in the 
language, quoted above, which says “without excluding other scientific and classical 
studies” and “to teach such branches of scientific and classical studies” and “to teach 
such branches of learning as are related to agriculture and mechanic arts,” and “in order 
to promote the liberal and practical education of the industrial classes.” 

4 In 1941 courses were compulsory in all but three land-grant colleges (Minnesota, 
Wisconsin, and North Dakota), while instruction was not offered in most of the seven¬ 
teen Negro schools. 
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but also to those interested in trade and industry. Funds were also made 
available for the training of teachers and supervisors, and the direction of 
distributive occupations, agricultural, trade and industrial, and home- 
economic subjects. In order to induce state participation on an expanded 
scale, the act stipulates that the states and territories must match only 50 
per cent of the federal grant for the first 5 years, this percentage being 
increased by 10 per cent annually thereafter until it reaches 100 per cent 
beginning July 1, 1946. Thus, since the middle of 1946, states have been 
required to match federal funds dollar for dollar. Virtually all the states 
are participating in the programs just described. 

This program was supervised by the Office of Education with the advice 
of an unsalaried Federal Board of Vocational Education until 1946, when 
the board was abolished. It is administered in participating states by 
departments of education in cooperation with schools and colleges. 

Research, Consultative, and Advisory Educational Services.—Ever 
since its creation the United States Office of Education has collected data 
of all sorts that show the condition and progress of education in the United 
States and its territories. It has also made extensive surveys of state and 
local school systems, provided advisory services to other government agen¬ 
cies, school officials, and educational associations. It publishes a bi-weekly 
magazine entitled School Life y which is available to subscribers, as well as 
other pamphlets and bulletins. 

Proposals for the Extension of Federal Aid to Education.—Surveys of 
state educational systems indicate that there are many areas where educa¬ 
tional facilities are entirely lacking or woefully inadequate. This may be 
due to a number of factors, one of which frequently is the lack of sufficient 
wealth from which to obtain needed funds. A number of the states have 
tried to equalize opportunities within their limits by subsidizing poor areas 
more heavily than others, and while this helps it provides no solution for 
entire states whose resources are comparatively poorer than those of other 
areas. To meet this situation many strenuously urge the enactment of 
federal legislation that will subsidize public-school education, especially in 
poorer states. 1 While these proposals have the backing of such groups as 
the Farm Bureau Federation, National Education Association, and organ¬ 
ized labor, they are also opposed by formidable bodies, chief of which are 
the National Catholic Welfare Conference, the Association of American 
Colleges, and the National Conference of Church-related Colleges. 

Opponents stress the danger of federal domination. If federal funds are 
taken, they argue, sooner or later federal control will result. This, they 
insist, is likely to lead to thought control by the national government and 

1 See especially Senate Bill 1305, 76th Cong., 1st Sees. Also United States Senate, 
Committee on Education and Labor, Federal Aid to Education Act t Hearings , 76th 
Cong., 1st Sess. (Washington: Government Printing Office, 1939) 
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diminution of a sense of responsibility at state and local levels. State and 
local governments can meet the need, opponents continue, if and when they 
realize the importance of the task. To meet these objections, all bills in 
Congress specifically state that federal assistance must be confined to the 
granting of money, with only such accounting and reporting as will ensure 
honest use of funds for educational purposes. Still, many critics remain 
dubious. 

Particularly thorny is the problem of what to do about private schools, 
many of which are church related. Everyone recognizes their great con¬ 
tribution to American education and also the fact they are doing a job that 
would otherwise need to be done and paid for by taxpayers. To grant 
federal aid to public schools and not to private ones adds an additional 
burden on those who prefer the latter and perhaps also makes it more dif¬ 
ficult for private schools to compete for students and faculty. But to give 
them aid, it is contended, is contrary to the American doctrine of separa¬ 
tion of church and state. Many spokesmen for private schools do not want 
federal aid either for themselves or public schools; others do not mind 
federal aid for public schools but want none of it for themselves; still others, 
especially spokesmen for the Catholic Church, want federal aid for all, 
with assistance for private schools confined to incidentals like textbooks, 
transportation, and school lunches. Such assistance is now given by a 
number of states without running afoul of Supreme Court interpretations 
of the appropriate role of church and state. 1 

Other proposals seriously advocated by responsible groups are federal 
participation in a state-operated plan of adult and workers education along 
lines similar to those followed by the extension services of the land-grant 
colleges and the vocational educational plans described above. 2 Propo¬ 
nents stress the need for an alert and well-informed citizenry in a democracy 
and point out that in spite of our vaunted educational system the educa¬ 
tional level remains astonishingly low. They also stress the need for con¬ 
stant stimulation, discussion, and refresher training in a technological 
era when citizens are supposed to keep informed on a multiplicity of im¬ 
portant issues. They also ask why educational services should be provided 
at federal expense for farmers, rural folk generally, and certain occupational 
groups, but not for industrial workers and other adults. Here, again, 
opposition stems largely from fear of federal intrusion. There has been less 
public discussion of this proposal than the one mentioned in the previous 
paragraph; hence opinions have not crystallized so firmly. The chief 
backers of the plan are prolabor forces and the land-grant colleges. 

Vocational Rehabilitation.—In an industrial society there are always 
numbers of individuals who have been so injured that they need help in 

1 See p. 143 for a discussion of the constitutional issue. 

2 Ibid.; also Senate Bill 1669, 78th Cong., 2d Sees. 
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retraining and rehabilitating themselves. Unless governmental assistance 
is given, many of these will be a heavy burden upon their relatives and 
ultimately may find themselves begging on public streets or inhabiting 
penal, mental, or other public institutions. Not only is it considered humane 
for assistance to be provided at opportune moments, but it is also generally 
considered sound public policy, even from a financial point of view. 

Federal assistance was first provided by the Vocational Rehabilitation 
Act of 1920 but has been expanded since, especially by amendments 
adopted in 1943. The federal program is administered by the Office of 
Vocational Rehabilitation in the Federal Security Agency. “Vocational 
rehabilitation” and “vocational rehabilitation services” are defined as any 
services necessary to render a disabled individual fit to engage in a remu¬ 
nerative occupation. Funds are granted to the states on the basis of needs 
and their ability to match federal funds, although the Federal government 
will bear the entire cost of administering state programs and the full cost 
of guidance and placement of handicapped persons. Where war-disabled 
civilians 1 and the blind are involved, the Federal government will pay the 
full cost. In addition to training and guidance, federal grants may be 
used for physical restoration services, necessary hospitalization, transpor¬ 
tation, occupational licenses, and necessary occupational tools and equip¬ 
ment, prosthetic devices essential to obtaining or retaining employment, 
and maintenance not exceeding the estimated cost of subsistence during 
training. More physical defects are of an orthopedic nature than any 
other, but many result from poliomyelitis, hernia, tuberculosis, defective 
vision and hearing, and mental illness. 

Howard University.—Howard University, located in the District of 
Columbia, was originally chartered by Congress in 1867 for the purpose of 
providing higher education for Negro students. Most of its funds come 
from the Federal government and it is governed by a self-perpetuating 
twenty-four-member board of trustees of whom approximately half are 
colored and half white. Its students come from every state in the Union, 
a goodly number come from the Caribbean area, and occasionally students 
come from Africa and other parts of the world. Although intended 
primarily for Negroes, whites may attend and a few do. The faculty 
includes Negroes and whites. Howard University is doubtless the leading 
educational institution for Negroes in the world. 

Schools for Indians.—Most Indians in the United States live on reserva¬ 
tions. Some of their children attend near-by public schools, others attend 
mission schools; but for others the Office of Indian Affairs (Department of 
the Interior) maintains a system of elementary and secondary schools. 
These are similar to ordinary public schools except that many of them are 
boarding schools. No special facilities are provided for college or pro- 

1 That is, those disabled in civilian defense activities and the merchant marine. 
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fessional study, although federal loans are available. Those who are 
interested and able must seek enrollment in the same colleges and univer¬ 
sities as other Americans. Schools for Indians are taught by teachers 
selected by the Office of Indian Affairs in accordance with civil service 
regulations. In addition to the usual subjects, emphasis is placed upon 
instruction in agriculture, home economics, mechanical arts, the values 
inherent in native culture, arts, and crafts. Considerable attention is also 
given to adult education. Commendable as this program is, educational 
opportunities are admittedly inadequate and inferior to those for white 
children. 1 


WELFARE PROGRAMS 

Aid to Veterans.—Nearly one-third of the population consists of vet¬ 
erans, their dependents, and their beneficiaries. 2 Although various 
government agencies administer laws providing veterans’ preference, the 
principal one is the Veterans’ Administration created in 1930. This is an 
independent establishment headed by an Administrator and the usual 
staff. A special Board of Appeals exists for holding hearings and consider¬ 
ing final appeals on matters relating to veterans’ claims. In addition to the 
central office in Washington, the Administration maintains a number of 
regional, insular, and area offices. The Hoover Commission recommended 
merging the Veterans’ Administration and other important agencies con¬ 
cerned with health and hospitalization into a new United Medical Admin¬ 
istration. 

Veterans ’ Hospitals .—Veterans suffering from wounds, injuries, and 
illnesses resulting from military service are entitled to free hospitalization, 
care, and treatment. For this purpose the Veterans’ Administration 
operates numerous hospitals. Of its thousands of patients, a large ma¬ 
jority require neuropsychiatric care. Others are treated in clinics or public 
and private hospitals which serve under contract for the Administration. 
The handling of patients under care of the Veterans’ Administ ration has 
often been the subject of considerable criticism, including charges of bru¬ 
tality, neglect, unhygienic conditions, etc. A sweeping investigation, made 
in 1945 by a House committee, substantiated some of these charges and 
stimulated correction of some of the unfortunate conditions which were 
found to exist. 3 

1 For an important critical survey, see United States House of Representatives, Com¬ 
mittee on Indian Affairs, House Itep. 2091, 78th Cong., 2d Sess. (Washington: Govern¬ 
ment Printing Office, 1944). See also current publication of the Office of Indian Affairs. 

2 Until 1944 the Federal government was still paying a pension to the aged daughter 
of a private who served in the War of 1812. 

•United States House of Representatives, Committee on World War Veterans’ 
Legislation, Investigation of the Veterans' Administration . . . , Hearings , 79th Cong., 1st 
Sess., pursuant to H. Res. 192 (Washington: Government Printing Office, 6 vole., 1945). 




The Hoover Commission concluded that “only the creation of a new United Medical 
Administration can remedy the weaknesses of the present organization and give the 
leadership, direction and planning urgently needed.” The new Administration would 
report directly to the President and include the Public Health Service and other agencies 
concerned chiefly with medical care and hospitalization. Source: Hoover Commission, 
Medical Activities . 
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Other Veterans 1 Benefits .—Topping the list of benefits are pensions. 1 
Liberal provisions were made for the First World War veterans, providing 
compensation for disability or death, additional life and disability insurance 
for those willing to pay premiums, retirement pay for disabled officers, 
funeral and burial expenses. In addition, a bonus payable in 1945 was 
authorized which was intended to equalize the difference between pay 
received while in service and what might have been earned during the 
same period had servicemen remained civilians. Depression years brought 
forth a clamor for immediate cash payment which-led to a “bonus march” 
on Washington in 1932 and subsequent eviction by troops led by General 
Douglas MacArthur under orders of President Hoover. The agitation 
caused Congress to comply even though it meant passing the measure over 
President Roosevelt’s veto. In consequence, the bonus was paid in cash 
in 1935 to those who desired it. 

Congress was even more generous to those who served in the Second 
World War. To begin with, pay and allotments were greatly increased, 
perhaps with the thought in mind that another clamor for bonus legislation 
might be forestalled. Laws were also amended or enacted to provide the 
following: hospital and medical care; pensions for dependents of deceased 
veterans; compensation for total or partial disability; additional insurance 
for disability or death for those willing to pay premiums; burial and funeral 
expenses; vocational rehabilitation and training for men disabled in service 
(Public Law 316); and benefits of the Servicemen’s Readjustment Act of 
1944 (Public Law 346), popularly known as the GI Bill of Rights. Principal 
benefits of the last are (1) educational aid, including refresher and retraining 
courses; (2) loans (made by private banks but guaranteed by the govern¬ 
ment) for the purchase or construction of homes, farms, and businesses; 
and (3) readjustment allowances for unemployed veterans. The last- 
mentioned means that if a veteran of the Second World War is unemployed, 
or self-employed and earning less than $100 a month, he may receive a 
weekly cash allowance for a limited number of weeks. 

Federal Aid to the Blind and Deaf.—In addition to participation in the 
vocational training and rehabilitation programs mentioned above, the blind 
are beneficiaries of other federal legislation. In an earlier chapter 2 men¬ 
tion was made of the fact that Braille reading materials may be sent through 
the mails postage free. Moreover, for many years the Federal government 
has appropriated funds to the American Printing House for the Blind, Inc., 
a privately owned and operated institution in Louisville, Ky., whose 
primary purpose is the production of Braille reading materials for state 
schools for the blind. Established in 1858, this is the oldest national insti¬ 
tution for the blind in the United States and the largest printing house of 
its kind in the world. 

1 Generally spoken of as “compensation” since the First World War. 

2 See p. 700. 
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Further assistance was provided by the Randolph-Sheppard Act of 1936 
whereby the blind were permitted to operate stands in federal buildings 
and the Office of Education was authorized to conduct surveys and other¬ 
wise try to find jobs for the blind. Direct financial assistance was provided 
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by the Social Security Act of 1935. This permits the Social Security 
Administration to help finance approved state plans for providing old-age 
pensions for the needy blind. Under this arrangement the Federal govern¬ 
ment will match state funds up to a total federal-state monthly grant of $50 
for eligible blind persons sixty-five years of age or more who are not in public 
institutions and not receiving old-age assistance. 

Deaf people may participate in the vocational rehabilitation programs. 
In addition, since 1857, the Federal government has operated the Columbia 
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Institution of the Deaf, located in the District of Columbia, for the instruc¬ 
tion of the deaf and dumb. All white 1 mutes living in the District are 
admitted without charge. The advanced department, known as Gallaudet 
College, offers the only advanced course especially for the deaf given any¬ 
where in the world. A number of scholarships are available) for those inter¬ 
ested in attending this department. 

Public Health Services.—Federal services on behalf of the nation's 
health are centered in the Public Health Service, a subdivision of the 
Security Agency. The service dates back to 1798 but it now functions 
under the Public Health Service Act of 1944. It is headed by the surgeon 
general who is appointed by the President with Senate approval. If not 
one already, the surgeon general is made a commissioned officer with the 
same rank as the Surgeon General of the Army. His principal assistants 
and administrative officers must also be commissioned officers drawn from 
either the regular corps or a reserve corps of medical officers recruited or 
enrolled for service in time of war or national emergency. For purposes of 
administration the sendee is divided into four divisions: Office of the Sur¬ 
geon General, the National Institute of Health, the Bureau of Medical 
Services, and the Bureau of State Services. The Health Service assigns a 
number of its employees to other federal agencies, especially the Coast 
Guard, Immigration and Naturalization Service, Army, and Navy. As 
indicated above, the Hoover Commission proposed that the Public Health 
Service be moved from the Security Agency and joined with other im¬ 
portant health services in a new Medical Administration. 

Research .— Much of the effort of the Health Service is devoted to dis¬ 
covery of the causes and cure of disease. For this purpose the National 
Institute of Health has been established. Besides devoting its own staff 
and facilities to research, the service maintains fellowships of sufficient 
value to procure the assistance of the most brilliant and promising research 
fellows from within the country and abroad; it makes grants-in-aid to 
universities, hospitals, and other agencies; and it employs many part-time 
consultants. Among the notable* investigations recently conducted are 
those relating to penicillin, insecticides such as DDT, cancer, plague, typhus 
fever, malaria, tuberculosis, diseases of the heart and circulation, venereal 
diseases, nutrition, and many others. Special honor is due a number of 
Health Service scientists who have lost their lives from infections received 
while conducting research. 

Cooperation with the States. —Federal-state cooperation on matters per¬ 
taining to public health is of the utmost importance. The law requires that 
the surgeon general call an annual conference of state health authorities. 
It also stipulates that upon the request of five or more states, the surgeon 

1 Colored mutes are cared for at the Maryland School for the Blind at Overlea, Md., 
near Baltimore. 
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genera] must call special conferences of all state and territorial health au¬ 
thorities joining in the request. At such conferences each state is entitled 
to one vote. 

Recently the Federal government has launched an ambitious program 
looking toward eventual establishment of a coordinated nation-wide 
system of public-health facilities and activities. To attain this goal, 
grants-in-aid are made available to states willing to cooperate. Grants arc* 
now made for the training of personnel, the establishment of health services 
and clinics, and the control of venereal diseases and tuberculosis. To be 
eligible, states need not necessarily match federal funds; rather, grants are 
made on the basis of population, the extent of venereal diseases, tubercu¬ 
losis, and other health problems, and the financial needs of the states. 
All the states are now cooperating, although of the 3,050 counties a con¬ 
siderable number still lack full-time* health organizations. As this program 
expands, treatment and instruction are becoming accessible to many who 
have hitherto been unable to afford such services. Of special importance 
are the quick-treatment clinics which have* sprung up for the treatment of 
venereal diseases. With these and the discovery of new drugs, the surgeon 
general was able to say in 1944 that within 5 years syphilis and gonorrhea 
need no longer be major public-health problems. 

Hospitals .—The Federal government has many civilian beneficiaries 
for whom it is legally responsible. Most of these are covered by federal 
workmen's compensation laws. 1 Of those so covered, the most numerous 
are members of the Coast Guard, longshoremen and harbor workers, and 
government employees. Where possible it is mandatory that hospital and 
medical care be provided by federal medical officers, hospitals, and dis¬ 
pensaries; otherwise, the best arrangements possible are made. For this 
purpose the Public Health Service maintains a number of marine hospitals 
and hospital dispensaries at principal ports. For the care of legal bene¬ 
ficiaries in Washington, D.C., dispensaries are provided. 

The Federal government operates two civilian hospitals in the District 
of Columbia: Freedman's hospital, a general hospital for Negroes, and St. 
Elizabeths, for mental patients. Freedman’s hospital accommodates people 
from all over the country but must always allot 90 per cent of its facilities 
to residents of the Washington metropolitan district. Most of the patrons 
are charity patients, although there are a few who pay. In addition to 
providing regular hospital service, it offers instruction for nurses, physicians, 
and medical students; it spreads health information through out-patient 
clinics; and it sponsors medical research. It has always served as the train¬ 
ing center for students of Howard University College of Medicine. 
Through this relationship and other activities, Freedman's hospital has 
become the most important center in the world for training Negro physicians 

1 See p. 772. 
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and is indeed in some respects the only center for advanced training of 
Negro physicians and surgeons. 

St. Elizabeths is a large institution whose patients number nearly 7,000. 
Most patients are residents of the District of Columbia. A number from 
the Navy, Coast Guard, and Marine Corps on active-duty status were also 


COUNTIES SERVED BY FULL 
TIME LOOWL-HEALTH UNITS 



Source: Hoover Commission, Task Force Report on Public Welfare (Washington: 
Government Printing Office), p. 161. 


cared for here until 1946. In addition to caring for patients, the hospital 
carries on an ambitious training program. Both Freedman’s and St. 
Elizabeths are administrated by the Public Health Service. 

The Public Health Service also operates the National Leprosarium—a 
hospital for lepers—located at Oarville, La., and two hospitals for the care 
anrl cure of drug addicts. The two hospitals for drug addicts are located 
at Fort Worth, Tex., and Lexington, Ky. While most of these patients 
are either legal beneficiaries or those held in custody, interestingly enough 
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some are addicts who voluntarily seek admission in order to obtain treat¬ 
ment. During the war a number of psychotic patients and servicemen were 
treated at these hospitals rather than at St. Elizabeths, due to overcrowded 
conditions at the latter. The Public Health Service also supervises medical 
and psychiatric service in federal penal and correctional institutions. 1 

1949 legislation liberalized federal aid to hospitals. As a means of 
stimulating states to inventory existing hospitals and construct new ones, 
the Federal government will pay not more than two-thirds nor less than 
one-third of the cost of approved plans. Moreover, additional federal 
funds were made available to states, local governments, universities, 
hospitals, and other nonprofit institutions for research. 

Quarantine Surveillance. —Bugs and germs are no respecters of territorial 
boundaries; hence the elaborate quarantine systems operated by the 
federal and state governments. A special responsibility of the Public 
Health Service is the examination of immigrants, 2 and passengers and crews 
of vessels and airplanes arriving from foreign ports. For this purpose it 
operates stations surrounding the continental United States, Puerto Rico, 
Hawaii, and Alaska. The Health Service also inspects interstate traffic 
between the states when there is special danger. 

Health Goals .—While great strides have been made toward improving 
the nation’s health, there is obviously much more to be done. Following a 
comprehensive study, the Federal Security Administrator in 1948 proposed 
to the President a 10-year program. According to this report, 3 it is possible 
to prevent annually 325,000 deaths, greatly diminish the suffering of those 
afflicted with incurable injuries and ailments, prevent many illnesses, and 
hasten the recovery of the sick. To accomplish these objectives, the report 
continues, it is necessary to increase the number of doctors, dentists, nurses, 
and supporting personnel. It is equally necessary to expand the number 
of medical colleges, training centers, hospitals, state and local health cen¬ 
ters, and clinics. Research, too, must be expanded. In addition to all 
this, the report suggests a plan of health insurance that would bring ade¬ 
quate medical care to all families, especially to those in the middle- and 
lower-income brackets. 

Proposed Compulsory National Health Insurance. —The proposal to 
launch a national health insurance plan ran immediately into a storm of 
controversy. 4 Briefly, the proposal calls for a federal-state plan under 
which insured workers and their families would be entitled to receive 

1 A list of these is given on p. 355. 

2 See also p. 170. 

3 Oscar R. Ewing, The Nation’s Health , a Ten Year Program (Washington: Govern¬ 
ment Printing Office, 1948). 

4 The plan is briefly outlined in ibid. } pp. 62-114. For the pros and cons, see Con¬ 
gressional hearings on the subject, especially, Hearings before a Subcommittee of the Com¬ 
mittee on Labor and Public Welfare , United States Senate , 80th Cong., 2d Sess. (Washing- 
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medical service from doctors of their own choice, the cost to be borne 
by a fund derived from a tax on payrolls and incomes. For the plan, 
it is argued that the state of the nation's health demands a bold attack; 

GAPS IN OUR HEALTH SERVICES 
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HOSPITAL BEDS 



Source: Oscar R. Ewing, The Nation's Healthy a Ten Year Program (Washington: 
Government Printing Office, 1918). 

that millions cannot now afford adequate medical care; that national cover¬ 
age will reduce the per capita cost; that present facilities are inadequate 
and cannot be sufficiently improved by voluntary efforts; and that the pro¬ 
posed plan is not revolutionary, modeled as it is after present social- 
security programs. The chief spokesman for the opposition is the American 
Medical Association, backed by “ conservative ” interests generally. These 


ton: Government Printing Office, 5 parts, 1948). For a critical study, see George W. 
Bachman and Lewis Merriam, The Issue of Compulsory Health Insurance (Washington: 
Brookings, 1948). See also publications of the American Medical Association. 
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contend that the nation's health is generally good and steadily improving; 
that the present voluntary medical insurance systems provide superior 
medical practitioners and service; that additional low-cost medical care can 
better be obtained through individual and voluntary cooperative efforts; 
that national insurance will result in a huge government administrative 
bureaucracy; that medical practitioners will inevitably shift from their 
present status to employees of federal and state governments; that patients 
will lose their freedom to choose doctors of preference; and that similar 
plans abroad have failed or are unworthy of emulation. 

The issue is joined as it has been at times past in many other parts of 
the world. In Britain and most other Western nations, the proponents of 
“socialized" medicine have won. In the United States, bills have been 
introduced in Congress and state legislatures, hearings have been held, 
lobbyists have been at work, and people are taking sides. The issue is 
certain to be a lively one for a considerable period of time. Regardless of 
merits of the argument, the debate has helped to stimulate interest in the 
nation's health. If advocates of the plan win, government will be given a 
new responsibility of immense proportions. This, in turn, will call for the 
best administrative minds and techniques the nat ion is capable of producing. 

Old-age Assistance and Aid to Dependent Children.—Both unemploy¬ 
ment compensation and old age and survivors insurance, discussed below, 1 
require contributions on the part of employers or beneficiaries. Other 
sections of the Social Security Act, however, provide simply for assistance 
to certain important groups. Among these are provisions for old-age 
assistance, dependent children, the blind (discussed above), and public- 
health services (discussed above). 

Old-age Assistance .—This program must not be confused with old age 
and survivors insurance. The latter is an insurance plan for employed 
workers, premiums for which are paid through taxes assessed upon both 
employers and employees; old-age assistance is given to aged people who 
are unemployed and in need. Old age and survivors insurance is adminis¬ 
tered solely by the Federal government, while old-age assistance is provided 
by a joint federal-state arrangement. 

For old age assistance the Federal government matches state appro¬ 
priations, dollar for dollar, up to a federal-state total of $50 a month for 
each needy individual over 65, and adds 5 per cent to help defray adminis¬ 
trative cost. The states frame and administer their own laws within 
general limits and standards prescribed by federal law and the Social 
Security Board. While the Federal government is willing to pay $15 of 
the first $20 per recipient and one-half of the balance up to a federal-state 
total of $50, the average pension during June, 1949 was only $43.60; twelve 
states exceeded $50. 

To be eligible for a “pension," as grants are popularly known, an indi- 

* See pp. 763-776. 
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vidual must be at least sixty-five, not an inmate of a public institution, a 
resident of the state for certain periods of time, a citizen (in most states), 
and in need. What constitutes need is a ticklish subject. Most states 
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require applicants for aid to disclose their resources, assets, and income (if 
any), after which grants may be made that are sufficient, at least in the 
eyes of the administrators, to meet a minimum budget. Most states allow 
payments to more than one eligible person in a family if need warrants. 
On the whole, the states have taken a defensive, miserly attitude in setting 
up their plans, with the result that complaints are widespread. The most 
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frequent criticisms are that the grants are too low to provide security, that 
in many instances the states require applicants to be or become destitute 
before granting assistance, and that administration permits too much 
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opportunity for snooping into personal and family affairs. These com¬ 
plaints partially explain the sustained support given by many to more ex¬ 
treme proposals like the Townsend and “Ham and Eggs” plans which are 
well known, especially along the West Coast. 

Aid to Dependent Children .—The Social Security Board also helps finance 
approved state plans aiding dependent children. A dependent child is 
defined as a needy child under the age of sixteen, or eighteen if regularly 
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attending school, who has been deprived of parental support or care by 
reason of the death, continued absence from home, or physical or mental 
incapacity of a parent, and who is living and making his home with his 
father, mother, grandfather, grandmother, or other near relatives. The 
Federal government will match state funds up to a total federal-state grant 
of $27 a month for the first child and $18 for each additional child. Appli¬ 
cations are made to state headquarters, and payments are made on the basis 
of need. Seldom is the maximum grant paid, and the amounts vary con¬ 
siderably among the states. Thus, at the close of the 1948 fiscal year, 
state averages ranged from about $32 a month for a child in the state of 
California to about $7.50 in South Carolina and Mississippi. 

General Relief.—The great depression found the Federal government 
with no legislation providing for general and work relief. Before that the 
assumption had been that the relief of needy people was entirely the func¬ 
tion of local governments and charitable agencies, but even they were 
caught unprepared for the avalanche. In most instances state legislation, 
generally known as “poor laws,” dated back to Colonial times. Assistance 
was meager and seldom in the form of cash, while recipients were treated as 
paupers and frequently deprived of many of the privileges of citizenship. 
This system, even with the aid of private agencies, was incapable of coping 
with the unprecedented needs arising during the early 1930's. In conse¬ 
quence, first the state governments, then the federal, were called upon to 
assist. The states, however, could provide only limited amounts because 
they, too, were experiencing serious financial difficulties; nor could many of 
them borrow sufficient funds, partly because of constitutional limitations 
upon the issuance of bonds. 

Federal Intervention — The first federal intervention came in 1930 when 
President Hoover appointed the President’s Emergency Committee for 
Employment. For the next 2 years federal action was directed principally 
to urging industiy to spread employment, encouraging state and local 
public works, suggesting methods of meeting the relief problem on state 
and local levels, and stimulating contributions to private charities. In 1932 
the Federal Farm Board gave huge quantities of surplus wheat and cotton 
to the Red Cross for processing and distribution. During the same year 
the Emergency Relief and Construction Act was passed authorizing the 
Reconstruction Finance Corporation to lend money to states for public 
assistance with the understanding that the funds would be repaid in full 
with 3 per cent interest and that relief would be dispensed by state and 
local agencies. 1 In spite of these efforts, unemployment reached an un¬ 
precedented peak in March, 1933, which proved to be the highest point of 
the depression period. This, coupled with the unavailability of state and 

1 Legislation adopted in 1934 canceled most of the obligations incurred by the states 
under this arrangement with the result that only a small proportion was ever repaid. 
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private funds, the defeat of the Republicans, and the inauguration of the 
Democrats in 1933, brought about federal intervention on a huge and un¬ 
precedented scale. 

The Federal Emergency Relief Administration (FERA). —The Federal 
Emergency Relief Act, adopted in May, 1933, provided for the first direct 
financial grants in aid of the unemployed. This legislation established the 
Federal Emergency Relief Administration which continued to be the prin¬ 
cipal federal agency for handling assistance during the years 1933, 1934, 
and 1935. It did not make payments directly to the needy but rather 
extended grants-in-aid to the states which in turn dispensed assistance 
through state and local relief administrations. The FERA continued to 
function in this manner until December, 1935, by which time the Federal 
government had begun withdrawing from extending aid for general relief 
in favor of a more permanent program of work relief for “ employables ” 
and assistance to special groups. 

Work Relief and Special Assistance Programs. —Final grants for general 
relief were made by FERA in November and December, 1935. 1 Mean¬ 
while, the PWA and WPA, described below, 2 had gotten under way. The 
Social Security Act went into effect toward the end of 1935 providing 
assistance for the aged, dependent children, vocational rehabilitation, 
public-health services, and a plan for unemployment and old-age insurance. 3 
Added to these were a number of programs first begun as emergency stop¬ 
gaps and now made more or less permanent, among which were those 
conducted by the Civilian Conservation Corps, National Youth Adminis¬ 
tration, Surplus Marketing Administration, 4 and the Farm Security 
Administration. 5 

The Civilian Conservation Corps ( CCC ).— The CCC program originated 
in 1933 by an executive order based upon the Emergency Conservation Act 
of that year. During its early years the CCC was operated under the 
Department of the Interior; in 1939 it was transferred to the Federal 
Security Agency; and in 1942 it was entirely discontinued. Although 
primary administrative responsibility rested in either the Department of 
the Interior or the Security Agency, the camps were administered by the 
War Department and work projects were directed by technical agencies 
such as the National Park Service and the Forestry Service. 

1 Except for small grants made during the first half of 1936 to meet commitments 
made before the beginning of that year. Not all federal general relief was terminated 
with FERA, however, as is indicated on the chart found on page 769. This was dis¬ 
pensed to farmers through the Farm Resettlement Administration and its successor 
the Farm Security Administration (see p. 790), and the Surplus Commodity Corpora¬ 
tion and its successor the Surplus Marketing Administration (see below, p. 785). 

*Pp. 770-771. 

* Pp. 773jf. 

4 P. 785. 

* P. 790. 
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Enrollees were young men who volunteered, chiefly from families on 
relief or work-relief projects. They worked a 40-hour week and were paid 
maintenance and $30 a month, of which at least $15 had to be turned over 
to dependents. Camps consisted of approximately 200 men each. They 
were scattered in isolated places over the country and engaged in such 
work as forestry, fire suppression, soil conservation, flood control, and 
maintenance and improvement of national parks. At the peak of the 



Source: Social Security Board, Annual Report, 1944 (Washington: Government 
Printing Office, 1944), p. 4. 


program there were 900 camps. Though the War Department was respon¬ 
sible for camp administration, as distinguished from that of the project, 
enrollees remained civilians throughout. 1 Many desirable projects were 
undertaken, the camp experience proved beneficial to most of the enrollees, 
and the system provided a convenient method of assisting families on relief. 
On the other hand, the work output was comparatively low, many projects 
were overmanned, funds and equipment were carelessly used, and the 
extracurricular educational program was primitive and generally inade¬ 
quate. 

National Youth Administration {NYA ).—The NYA was launched in 
1935 by an executive order based upon the Emergency Relief Appropriation 

1 However, camps were directed by uniformed military officers who organized and 
administered the camps after the familiar military pattern. After 1941 emphasis was 
placed upon training for national defense and close-order drill without weapons was 
instituted. 
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Act of that year. It functioned within the Works Progress Administration 
until 1939, then within the Security Agency, and in 1942 it was entirely 
discontinued. The national office determined basic policy with the advice 
of an advisory committee comprised of representatives of education, busi¬ 
ness, labor, agriculture, racial minorities, and other groups. Policies were 
executed through state youth administrations who, in turn, were advised 
by voluntary state and local committees. 

The NYA sponsored two programs: one for young people between the 
ages of seventeen and twenty-four in high schools and colleges who needed 
part-time work to remain in school; the other for needy out-of-school 
youths of similar ages. For the first group projects and students were 
selected by school officials and supervision was done by school personnel. 
Students in secondary schools were paid not more than $6 a month; college 
undergraduates not more than $20 a month; and graduate students not 
more than $30 a month. 

The program for out-of-school youths was intended primarily to aid 
them in obtaining vocational training and experience. They were given 
training both on the job and in existing vocational schools. In localities 
where it was difficult for young people to engage in work activities while 
living at home, resident centers were established to provide appropriate 
projects. In 1942 there were 535 such centers ranging in size from 20 to 
450 youths. Wages varied from $17 to $30 monthly depending on the 
size and location of the community. 

Public Works Administration (. PWA ).—Among the early relief and 
recovery measures adopted during the great depression was one setting up 
the Public Works Administration and authorizing it to sponsor a huge 
public works program. Reduced to essentials, the administration was 
given authority to make grants and loans to state and local governmental 
bodies, for the purpose of providing needed public structures, immediate 
employment, and purchasing power which it was hoped would stem the 
tide of deflation. Primary responsibility for sponsoring plans and projects 
rested with local and state governments. If plans were approved, PWA 
gave grants up to a maximum of 45 per cent, leaving the balance to be 
financed by the sponsor with the help of PWA if desired. 

Illustrative of the types of projects so financed are school buildings, 
waterworks, sewer and power systems, hospitals, city halls, auditoriums, 
jails and other penal buildings, streets and highways, bridges, and tunnels. 
Contracts for construction were usually let by the sponsor to private con¬ 
tractors who were free to employ whomever they pleased, whether on relief 
or not. Both the sponsor and PWA were responsible for seeing that the 
contract was satisfactorily fulfilled. This program, with variations, 
extended from 1933 until 1939, after which the agency devoted itself 
entirely to seeing that old projects were completed and liquidated. 
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Works Progress Administration ( WPA ).—Those on relief rolls in 1939 
could be divided into two groups: those incapable of working because of 
age, health, or other reasons; and those who were employable. The Fed¬ 
eral Emergency Relief Act of 1933 provided direct relief for the former 1 
and work relief for the latter. Work relief was first administered by the 
Federal Emergency Relief Administration in cooperation with state and 
local relief administrations. The Civil Works Administration took over 
most of the task during the winter of 1933-1934, but when abolished in 
March, 1934, the FERA continued the program. Finally, in May, 1935, 
the Works Progress Administration was created for the purpose. 

It is easy to confuse PWA and WPA. As noted above, the former was 
authorized in 1933; the latter began in 1935. PWA aimed at stimulating 
the capital-goods industries by helping build permanent structures. Under 
its program contractors could employ personnel not on relief. WPA, on 
the other hand, was set up primarily to provide useful work to those on 
relief rolls. Its projects usually included less investment of capital and 
sometimes very little, if any. 

The procedures followed in starting and administering projects were 
similar for both agencies. Under the WPA program, state and local public 
bodies proposed and sponsored projects. If approved, the sponsors paid 
not less than 25 per cent of the costs in funds, materials, equipment, and 
supervision; while WPA paid labor costs. Ninety-five per cent of all 
labor used had to come from the ranks of those on relief. Although a 
matter of extreme controversy, wages paid were usually comparable to 
prevailing wages paid for like work in the same area. State and local 
bodies tried hard, albeit often with little imagination, to discover projects 
that were both useful and suited to the needs of those on relief. How 
extensive the program was is shown on the chart on page 769. Although 
often the subject of popular derision, many of the projects were both of 
temporary and long-term value in themselves and they did much to sustain 
morale and consumer purchasing power during a most distressing period. 


SOCIAL INSURANCE 

Workmen’s Compensation. —Until recent years employers generally 
assumed that they had no responsibility toward workmen injured during 
the course of employment. At common law, an injured workman’s only 
recourse was a civil suit for damages, which he usually could ill afford. 
Besides being expensive and long drawn out, it was almost impossible for 
a workman to win because he was required to prove (1) that the employer 
had been negligent; (2) that negligence on his (the workers) part in no 
way contributed to the accident; (3) that the accident was not due to the 
i See p. 768. 
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negligence of a fellow workman; and (4) that the accident was not the 
result of a risk he had assumed by consenting to work in the occupation. 

Since 1902 all states have enacted statutes designed to give greater 
protection to workmen, and the Federal government has done likewise 
for certain types of workmen within its jurisdiction. Such legislation is 
based upon the theory that compensation for industrial accidents should 
be included in the cost of production and borne partially by the producers 
and the general public rather than entirely by injured workmen and their 
families. 

Insurance for Government Employees. —Most employees of the Federal 
government are insured against injuries received during the course of 
employment. For this purpose no insurance fund is established but, rather, 
Congress appropriates funds annually to the Federal Security Agency 
which, in turn, makes payments directly to injured workmen. The 
amount paid is usually proportionate to seriousness of the injury and 
the amount of time lost from work. After a brief waiting period, and 
within minimums and maximums, payments are made for partial, perma¬ 
nent partial, and total disability. Payments may also be made for medical, 
surgical, and hospital service, death, and even burial in the case of death 
from accident received during the course of employment. Administration 
involves considerable investigation, hearings, etc., which are handled by 
employees of the Bureau of Employees' Compensation. Since 1946, 
appeals may be taken to a three-man Employees' Compensation Appeals 
Board and to federal courts if constitutional issues are involved. 

Insurance for District of Columbia , Longshoremen , and Harbor Workers .— 
Federal law also compels private employers in the District of Columbia 
and employers of longshoremen and harbor workers to insure against 
accidents. Employers may either set up their own insurance funds or 
insure with a private company approved by the Federal Security Admin¬ 
istrator. A schedule of benefits is provided for various types of disability 
and death while payments are also prescribed for medical, surgical, hos¬ 
pital, and burial service. The cost of insurance is borne by employers 
but administrative costs are paid by the Federal government. These 
provisions are administered by the Bureau of Employees' Compensation 
which functions with the aid of regional districts, in charge of deputy com¬ 
missioners, set up chiefly for the convenience of longshoremen and harbor 
workers. Appeals are not heard by an administrative board but by federal 
district courts. 

Provisions for Railway Workers and Seamen .—Because these employees 
are engaged in interstate and foreign commerce, they are immune from 
state workmen's compensation laws. Nor has the Federal government 
made provision for them, although this has often been proposed. For their 
protection, therefore, injured workmen must resort to civil suits in state or 
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federal courts. Their lot is not so unfortunate as might appear, however, 
because federal laws have modified the common-law assumptions referred 
to above. This occurred for railway employees by the Employers' Liability 
Act of 1908, and for seamen by the Jones Act of 1920. 

The changes made by these acts were first, the fellow-servant rule was 
eliminated, placing the entire responsibility for negligence either upon the 
employer or the employee; second, the contributory-negligence rule was 
modified to permit recovery of damages even though an employee may have 
been partly to blame, with the provision that a jury might reduce the 
amount of damages in proportion to the amount of the employee's negli¬ 
gence, and with the further provision that an employee was absolved from 
all negligence if the carrier had violated a safety statute; third, the rule of 
assumption of risks was eliminated. As a result of these changes, an 
injured workman can always collect damages if an employer violated a 
safety statute or if the accident occurred because of negligence on the part 
of an employer. Even though both the company and he were negligent, 
he can also collect although a jury might reduce the amount of damages 
in proportion to the employee's share of the blame. While this legislation 
is of considerable help, it still involves an injured employee in more litiga¬ 
tion, expense, uncertainty, and insecurity than if he were covered by 
compensation insurance statutes. 

Unemployment Compensation.—Unemployment is without doubt the 
most serious domestic problem facing modern nations. There is always a 
certain amount of unemployment among willing workers, even in so-called 
“normal" times, and the volume rises sharply during depressions. The 
large and prolonged unemployment which followed the collapse of 1929 
hastened enactment of a plan that would provide an income to workmen 
during periods of unemployment. 

Provisions of Social Security Act .—This system is provided for in 
Title III of the Social Security Act of 1935 and administered by the Depart¬ 
ment of Labor, through its Bureau of Employment Security, in cooperation 
with the states. The act requires employers of eight or more employees 
to pay a tax of 3 per cent of their pay rolls, exclusive of amounts in excess 
of $3,000 paid to one employee in 1 year. It goes on to stipulate that a 
credit of 90 per cent of the amount collected will be allowed those employers 
situated in states that enact laws fitting the federal pattern. 1 This was 
such a heavy penalty upon employers in noncooperating states that it 
forced early enactment of state plans. Now all the states, the District of 
Columbia, Alaska, and Hawaii have unemployment insurance systems. 
The state laws vary considerably, but they must meet federal standards 

1 Critics contended that this was an unconstitutional use of the federal taxing power, 
but the legislation was sustained by the Supreme Court when the first case came before it. 
For further discussion # of the constitutional issue, see pp. 366jf. 
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or else see their employers lose the 90 per cent tax credit and also forfeit 
the right to certain financial grants made in payment of the costs of 
administration. 

State Plans .—Nearly all the states impose a pay-roll tax upon employers 
and a few impose a similar levy upon employees. The money is deposited 
in an Unemployment Compensation Fund maintained in the United States 
Treasury. From this each state pays workmen benefits as they become 
unemployed and make application at near-by federal-state employment 
offices. The amount paid varies among the states. A typical plan pro¬ 
vides that after a waiting period of 2 weeks, during which time the employee 
must be physically able and available for work, he will receive weekly 
payments for a period of 15 weeks of not less than $5 nor more than $20, 
the exact amount depending upon the workman's average earnings over 
a base period. The average weekly payment for the whole country dur¬ 
ing 1947-1948 was about $18. Further statistics are shown on the oppo¬ 
site chart. 

Unemployment Compensation for Railway Workers. —Although railway 
employees are exempt from provisions of Title III of the Social Security 
Act, they are covered by separate legislation enacted in 1938. The plan 
is administered by the Railroad Retirement Board. It is financed by a pay¬ 
roll tax paid by employers. In other respects the plan operates much like 
the general one explained on the opposite page. 

Old-age and Survivors Insurance (OASI).—Title II of the Social 
Security Act instituted a nation-wide plan of insurance intended to guar¬ 
antee a minimum income to most wage earners and low-salaried workers 
after they reached the age of sixty-five and ceased working. Unlike the 
unemployment compensation features, this system is operated entirely by 
the Federal government. It is administered by the Social Security Admin¬ 
istration through the Bureau of Old Age and Survivors Insurance. 

The Federal Plan. —All employers and employees, other than those in 
exempted occupations, 1 are required to participate. Employers must pay 
a tax on pay rolls and employees must pay an identical amount on their 
income, the total being collected from the employer. The amount each 
was to pay began at 1 per cent and was to be gradually stepped up until 
by 1949 both would pay 3 per cent, or a total of 6 per cent, but levies have 
been maintained at 1 per cent since 1939. The money is deposited in an 
Old Age and Survivors Trust Fund in the United States Treasury where it 
is invested in interest-bearing obligations of the Federal government or 
obligations whase interest and principal are guaranteed by the Federal 
government. 

1 These include agricultural labor; domestic servants in private homes; casual labor; 
officers and seamen on American and foreign vessels; national, state, and local govern¬ 
ment employees; and persons employed by religious, charitable, scientific, or educational 
institutions. 
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Unemployment Insurance 1946-1948 

(Selected data on benefits, claims, employment, and finance, by state, for 
specified periods; corrected to Aug. 10, 1948) 



Source: Federal Security Agency: Annual Report, 1948 (Washington: Government Printing Office, 
1948 ). 


Annuities are paid monthly to those who retire at the age of sixty-five 
and are continued until death. Sums paid may not be less than $10 nor 
more than $85 a month, the exact amount depending upon previous earn¬ 
ings and the number of years contributions have been made. Payments 
are stopped if the insured or his dependents recommence working at a job 
covered by the law that pays $15 a month or more. If the insured is 
married and living with his wife, who is also over sixty-five, he receives an 
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additional sum equal to one-half the primary benefit. He is also entitled 
to a like sum for each unmarried dependent child under sixteen years of 
age, or eighteen if regularly attending school. If the insured dies before 
reaching the age of sixty-five, proportionate payments are made monthly 
to his survivors. Provision is also made for a lump-sum payment upon 
death of the insured for funeral expenses. 


RETIRED MALE 
WORKER ONUT 


WORKER AND 
>j WIFE 

& AGED WIDOW 


WIDOW AND 
ONE CHILD 

ONE PARENT 


0 $10 $20 $30 $40 

AVERAGE BENEFIT 

Source: Federal Security Agency: Annual Report , 1948 (Washington: Govern¬ 
ment Printing Office, 1948). 

Note that from common knowledge of living costs it is clear that even 
maximum OASI benefits would scarcely suffice to meet the entire cost of 
living. Note also that an old couple with OASI benefits receives less than 
the maximum old-age assistance payable under many state laws. 

Retirement Plans for Government and Railroad Workers .—Neither 
employees of the Federal government nor those of railroads are covered by 
the retirement features of the Social Security Act. Government employees, 
however, have had a retirement plan of their own since 1920 which is 
similar to the general one just explained. This is administered by the 
Retirement Division of the Civil Service Commission. 

A similar plan was adopted for railway workers in 1935 which is admin¬ 
istered by the Railroad Retirement Board, an independent three-member 
agency. Provisions of this plan were liberalized considerably by legisla¬ 
tion enacted in 1946. 
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Chapter 84 
AGRICULTURE 

Our thoughts may ordinarily be concentrated upon the cities and the hives 
of industry . . . but it is from the quiet interspaces of the open valleys and 
the free hillsides that we draw the sources of life and prosperity, from the 
farm and the ranch, from the forest and the mine. Without these every 
street would be silent, every office deserted, every factory fallen into disrepair. 

President Woodrow Wilson, “First An¬ 
nual Address,” delivered Dec. 2, 1913. 1 

Agriculture is America's basic industry, producing the foods and raw 
materials upon which our population and manufactures largely depend. 
Yet the process of urbanization has steadily reduced the proportion of 
the population gainfully employed in agriculture from 26.3 per cent of the 
total gainfully employed in 1920, to 18.5 per cent in 1940. 2 Agriculture’s 
share of the national income decreased markedly too; in 1850 agriculture 
contributed 34 per cent, but this was reduced to only 8.7 per cent in 1930, 
and to 6.8 per cent in 1940 but was restored to 9.5 per cent by 1947. 3 No 
matter what standard of comparison is used between rural and urban 
dweller—income available for living, literacy, medical care, conveniences 
—the average farm family appears at a disadvantage, and its city cousin 
has the advantages. 4 This disadvantageous position has caused government 
to provide not only the usual services that might be expected for an impor¬ 
tant enterprise of the people, but also extraordinary aid and relief designed 
to restore agriculture to a position of parity with industry. 

The Department of Agriculture. —In many ways the federal Depart¬ 
ment of Agriculture constitutes a model in departmental organization. 
Frequently reorganized to improve its services to the American farmer, the 
department has placed great stress on management and personnel tech¬ 
niques. For so vast an organization, the department has long been 
admirably administered by first-rate personnel with high morale. Report- 

1 James D. Richardson (ed.), Messages and Papers of the Presidents (New York: 
Bureau of National Literature, 20 vols., 1897-1916), vol. 18, p. 7908. 

2 United States Department of Commerce, Bureau of the Census, Statistical Abstract 
of the United States , 1948 (Washington: Government Printing Office, 1943), pp. 66-67; 
Bureau of Foreign and Domestic Commerce, Statistical Abstract of the United States , 
1931 (Washington: Government Printing Office, 1931), p. 56. 

* United States Department of Agriculture, Agricultural Adjustment Administration, 
Agriculture's Share in the National Income , October, 1935, p. 7, and Statistical Abstract, 
4 See Donald C. Blaisdell, Jr., Government and Agriculture (New York: Rinehart, 
1940), pp. 2-12. 
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ing directly to the secretary, the undersecretary, and one assistant secre¬ 
tary, are the various staff offices—bureaus of agricultural economics, 
personnel, information, finance, foreign agricultural relations, plant and 
operation, library. They provide the department with coordinating and 
housekeeping services that both assist the operating units and provide the 
departmental management with effective controls over the administrative 
leviathan. 

The line functions of the department are divided into eleven units, 
each of which is headed by a chief responsible to the Secretary. These 
groups are as follows: 

Agricultural Research Administration 
Commodity Credit Corporation 
Commodity Exchange Authority 
Federal Crop Insurance Corporation 
Extension Service 
Farm Credit Administration 
Farmers’ Home Administration 
Forest Service 

Production and Marketing Administration 
Rural Electrification Administration 
Soil Conservation Service 

AGRICULTURAL RESEARCH 

The earliest services performed by the national government for agricul¬ 
ture were of the research nature, designed to improve production. These 
services have continued, lighting the torch of scientific agriculture to be 
carried to the farmer through bulletins, extension services, demonstrations, 
and the like. It may appear contradictory to show farmers how to increase 
production through improved seed or stock, disease control, and fertiliza¬ 
tion, and on the other hand to encourage reduction of production. The 
answer is that no one can expect agriculture to retreat from its scientific 
advances, and that production restriction is a stopgap measure, aimed at 
securing a measure of justice until a more adequate solution is devised. 

Livestock and Meat. —Since 1884 the Bureau of Animal Industry, 
Department of Agriculture, has carried out extensive investigations in the 
diseases, feeding, breeding, and utilization of farm animals and poultry. 
The bureau also has law-enforcement functions: it conducts meat inspec¬ 
tion, supervises interstate transportation of animals, and imposes quaran¬ 
tines on diseased animals. Its meat-inspection service provides the con¬ 
sumer with protection in regard to both purity and quality. The best 
grades of beef and veal are stamped “U.S. Prime” and “U.S. Choice”; 
intermediate is labeled “U.S. Good”; lower grades are marked “U.S. 
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Commercial” and “U.S. Utility.” The wise meat buyer will look for the 
official purple stamp. Comparable agencies in state departments of agri¬ 
culture do similar work. 

Dairying. —Both Federal and state governments devote much attention 
to the dairying industry, which yields about one-half of total income from 
farm products in some states. The federal agency concerned with it is 
the Bureau of Dairy Industry, Department of Agriculture. Until 1924 
dairying work was handled by a division of the Bureau of Animal Industry. 1 
The bureau is engaged almost exclusively in research work. It investi¬ 
gates the feeding, breeding, and management of dairy cattle, studies the 
handling of milk products, and other problems. 

Much more has been done for dairying by the states and by local govern¬ 
ments. They make the inspections necessary to assure cleanliness in milk 
production. They determine the grades and standards under which milk 
and milk products may be sold. The marketing of milk has been regulated 
in great detail in some states. After the favorable decision in Nebbia v. 
New York in 1934, 2 upholding milk price fixing, many states enacted 
comprehensive legislation embodying price fixing. Although milk was 
not held to be a public utility, the police power of the state might properly 
be exercised to set prices on so important a commodity. 

Plant Life. —Crop farming is served by the Bureau of Plant Industry, 
Soils, and Agricultural Engineering of the federal Department of Agricul¬ 
ture and by comparable state agencies. Soil studies begin with classifica¬ 
tion of soil types and continue through the search for the appropriate 
fertilizers, cultivation, and crops for each type. New plants are imported, 
propagated, and introduced to American agriculture. The control of 
diseases is experimented with, and the results of investigations are made 
known to farmers. 

The crop farmer is also furnished with information and protection 
through the federal department’s Bureau of Entomology and Plant Quar¬ 
antine. Entomology is the branch of zoology that deals with insects. 
The federal bureau studies insects, seeking methods of control for harmful 
ones, and ways of propagation of helpful ones. The plant quarantine work 
of the bureau falls more in the field of law enforcement. It involves inspec¬ 
tion of plant life entering the United States, cooperation with the states in 
controlling insects and diseases attacking plants, and control of interstate 
shipments of plants. 

All over this country federal and state officers stand guard and do battle 
against insect pests and plant diseases. They constitute bulwarks against 

1 A. P. Chew, The United States Department of Agriculture, Its Structure and Functions , 
United States Department of Agriculture, Miscellaneous Publication No. 88 (Wash¬ 
ington: Government Printing Office, 1940), p. 95. 

* 291 U.S. 502 (1934). 
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the enemies of man and his crops—the boll weevil, the Mediterranean 
fruit fly, the Japanese beetle, the mosquito, the tick, and others. 1 

Agricultural Chemistry. —Chemical research work has long constituted 
one of the main activities of state and federal agricultural departments. 
The science of chemistry is put to work on agricultural products, to develop 
new uses, improve processing, establish nutritional values, test fertilizers. 
The federal agency in this field is the Bureau of Agriculture and Industrial 
Chemistry and Engineering. Its engineering aspect includes investigations 
of mechanical farm equipment, of farm structure, of processing machines, 
of rural electrification, and the like. State agencies and experiment stations 
carry out chemical and engineering projects that relate to the peculiar 
needs of the state. 

Home Economics. —The frontiers of research on the problems of the 
home—food, clothing, and shelter—are tackled by the Bureau of Human 
Nutrition and Home Economics, Department of Agriculture. From the 
standpoint of the farm producer its work is important because it finds new 
and expanded uses for farm products. For the consumer it provides stand¬ 
ards and buying aids. For the processor and manufacturer it makes avail¬ 
able the latest information for product improvement. 

Farm Economics. —Among the most practical of the services provided 
by the Department of Agriculture are those relating to farm economics. 
The Bureau of Agricultural Economics is its agency on this front. In 
departmental organization in 1938 it was attached to the Secretary’s office 
as a staff service in order that the department head may have direct access 
to the economic facts upon which the general departmental program may 
be based. Nevertheless, this must not be allowed to obscure the many 
services of the bureau in the research field. Its research includes farm 
management, ownership and tenancy, marketing, transportation, and rural 
sociology. 

Getting Research Results to the Farmer. —The channels of information 
through which the story of research results flow to the farmer are many. 
One is the experiment stations located in each state and financed jointly 
by state and federal funds. The stations carry on their own research 
work and publish the results in bulletins and circulars which are distributed 
free to farmers. The stations are supervised by the Office of Experiment 
Stations of the federal department. 

The federal department itself disseminates the results of research 
through the Office of Information, which handles its publications, and 
arranges for press and radio releases. The department’s Extension Sendee 
cooperates with state colleges in the maintenance of a nation-wide system 
of extension work. These, in turn, cooperate with the well-known county 
agent. These joint federal-state missionaries of better agriculture establish 

1 See Chew, op. cit., pp. 103-115. 
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contact with the farmer through direct services, demonstrations, exhibits, 
and organizational associations. 


AGRICULTURAL CREDIT 

Another front on which American farmers needed help was credit; to buy 
land and to equip a farm it becomes necessary for the average agriculturist 
to go into debt. If the farmer is to succeed, this credit must be available 
at low interest rates and be repayable over a long period of time. Private 
capital is available for farm financing in most sections of the country, but 
where the risk is great the interest charges tend to be high. A small-town 
bank with heavy investments in farm mortgages may be wiped out by a 
series of bad crop years. After crop failures the farmers who owe the bank 
lose their farms through foreclosures. 

Under these conditions, it is not surprising that pressure should have 
been exerted upon the government to assume responsibilities for farm 
financing. The Federal government has provided nearly all of the direct 
loans to agriculture. During the last 30 years federal farm-financing 
facilities have expanded enormously. 

Early Farm Loans. —The first step in the federal program of farm loans 
came in 1916, when Congress created the Federal Farm Loan Board. The 
country was divided into twelve districts, in each of which a federal land 
bank was established to raise money through bond issues, and to lend 
money through farm loan associations. Short-term credit needs of farmers 
were provided for in 1923 by the creation of intermediate credit banks in 
the same districts. 

Long-term Farm Loans. —Federal land bank loans are still made through 
local farm loan associations. They are long-term borrowings secured by 
first mortgages upon farms. Interest rates are low, currently at 4.0 and 
4.5 per cent. While these loans primarily are for the purchase of farm land, 
the money is available also for improvements of mortgaged farms. If 
young John Perkins, just home from a civilian war job, wants to settle down 
as a farmer near Sioux City, he first locates a piece of land that is suitable 
and for sale. He goes to the offices of the Woodbury County National 
Farm Loan Association and files application for a loan. If he is judged 
a good risk and the farm a good buy, the association will advance him up 
to one-half the value of the land, taking a first mortgage as security. In 
this case, the loan amounts to $5,000. Perkins must agree to repay in 
20 to 30 years by annual or semiannual installments, and must buy some 
shares of stock in the land bank or local association. When the loan is 
paid off, the stock is redeemed. 

Short-term Farm Credit. —In order to finance the operations of produc¬ 
ing, harvesting, and marketing of crops, fanners need loans for short 
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periods. Credit is obtained for buying seed, feed, machinery, livestock, 
and many other purposes. The length of time of a short-term loan depends 
upon the crop season, ranging from 2 to 9 months; loans on livestock may 
be for longer periods. These loans are available from local production- 
credit associations, which, like the local farm loan associations, are coopera¬ 
tive organizations of farmers. The local association obtains the money it 
lends largely from the Federal Intermediate Credit Bank of the farm loan 
district, and from the regional production credit corporations. The latter 
agencies were added in 1933 to assist with short-term loan facilities. The 
overhead financing operations are even more complicated than those con¬ 
nected with long-term farm loans. Farmer Sam Barnard, who needs 
cash for sugar-beet seed in order to plant his next crop, travels to near-by 
Lamar, Col., and applies to the Prowers County Production Credit Asso¬ 
ciation for a $300 loan for 6 months’ duration. If the loan is made, Barnard 
is required to acquire a share in the association; he becomes thereby a 
voting member of the cooperative. 

Credit for Farm Cooperatives. —Special provision is made for financing 
farmers’ cooperatives. Since 1933 cooperative credit needs have been 
served by the Central Bank for Cooperatives and the twelve district banks 
for cooperatives in the farm credit districts. Farmers' cooperatives are 
organized for marketing of products, purchasing agricultural supplies, or 
for other purposes. The loans are of three types. Commodity loans, for 
which the interest rate is lowest, are used to finance the handling or proces¬ 
sing of farm products. Operating capital loans, at middle interest, provide 
funds to supplement a cooperative’s own capital during peak activities. 
Facility loans, bearing the highest interest, are used to finance land, build¬ 
ings, and equipment needed for the cooperative. The cooperatives that 
borrow are required to buy 5 per cent of their loan in bank-for-cooperatives 
stock. 

Commodity Credit. —As a means of stabilizing prices, loans are made to 
farmers to enable them to keep commodities off the market in periods of 
low prices. The Commodity Credit Corporation, which functions in this 
field, also has several other major responsibilities. Working closely with 
the Production and Marketing Administration, the CCC plays a leading 
role in the price-support program. It makes “ nonrecourse ” loans (either 
directly or through lending agencies) at support prices; if the price goes 
up, the farmer may pay off his loan plus interest and sell his commodity 
on the market; if it goes down, he may deliver the commodity to the CCC 
and his obligation is discharged in full. During the war and immediate 
postwar period, this scheme succeeded in keeping farm prices above parity. 
Parity meant a level necessary to provide the farmer with purchasing power 
equal to that which he enjoyed during 1910-1914. The CCC also serves 
as procurement agent for the government in buying farm commodities for 
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such purposes as the European Recovery Program and other foreign aid. 
Another aspect of its work is the purchasing abroad of commodities needed 
by the United States for domestic consumption or for foreign assistance. 

Farm Credit Administration. —The Federal agency that coordinates 
most of the diverse agricultural loan activities is the Farm Credit Admin¬ 
istration. Created by executive order in 1933, it was given jurisdiction 
over both the previously existing farm credit agencies and those created 
in the same year. From 1933 to 1939 the agency was independent of 
departmental control and the governor of the Farm Credit Administration 
was responsible to the President directly. President Roosevelt trans¬ 
ferred it to the Department of Agriculture in his reorganization plan No. 1 
of 1939, settling a sharp controversy over the proper administrative rela¬ 
tionship to other agencies. Secretary of Agriculture Wallace won, and 
the previous governor resigned and was replaced. 1 While the Adminis¬ 
tration was looked upon as “semiautonomous” within the department at 
first, its policies are believed now fully under the control of the Secretary 
of Agriculture. Even granting merit to the argument for independence on 
grounds of fiscal operations, the advantages of concentrating responsibility 
for services to farmers appear to predominate. 

The Hoover Commission found that the services and policies of the 
several farm credit agencies overlap and should be reorganized. 


MARKETING SERVICES 

From its beginning the United States Department of Agriculture con¬ 
cerned itself with the problems of increasing agricultural productivity. 
By the time of the First World War it was apparent that the American 
farmer no longer commanded European markets without serious competi¬ 
tion. During the war new marginal areas were brought into production, 
adding to the complexities of postwar farm readjustments. Overproduc¬ 
tion reached a serious level, and farmers sought aid in marketing and in 
planning for future crops. At first reliable information on markets was 
demanded and obtained. Later special devices for handling surpluses 
were explored. During the last decade both marketing and production 
control have been resorted to in attempting to secure a measure of pros¬ 
perity for the American farmer. 

Crop Reporting. —One essential in deciding what to plant is data on 
what has been produced in the past and is likely to be produced in the 
future. This information is supplied through the Crop Reporting Service, 
which is conducted jointly by federal and state officials. Estimates are 

1 The public statements are available in John M. Gaus and Leon O. Wolcott, Public 
Administration and the United States Department of Agriculture (Chicago: Public Ad¬ 
ministration Service, 1940), pp. 254-261. 
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made of acreage, yields, sales, prices, and other facts concerning the various 
crops. Regular market news service is maintained by the federal depart¬ 
ment, giving farmers the benefit of the latest information on prices, demand, 
and market conditions generally. 

Standards and Grades. —The creation of distinct standards and grades 
for farm products is of benefit to both farmer and consumer. If adequate 
standards are defined and enforced, the farmer is assured a price based 
upon actual quality of his product. The consumer, if he is alert and 
informed, may rely upon the uniform grade as assurance of actual quality 
of the product being bought. The standards so established are nation¬ 
wide, but their application is largely voluntary. The consumer has a par¬ 
ticularly great stake in pressing Congress to make grading and labeling of 
foods, both processed and unprocessed, compulsory. Standardization of 
containers has been accomplished through use of the federal power over 
weights and measures. Mandatory grading of products according to quality 
probably must rely upon federal power over interstate and foreign commerce. 

Commodity Exchanges.—Farmers also have a great concern in future 
transactions involving farm products. Traders and speculators have long 
been wont to buy and sell agricultural commodities long in advance of their 
availability. It is argued that such futures trading serves a useful purpose 
by establishing a price level on a given commodity at a date sufficiently 
in advance to create a measure of stability in the market. The first attempt 
of Congress to regulate futures transactions came in 1921 and was based 
on the taxing power; this was declared invalid by the Supreme Court. 
A modest grain futures act was enacted in 1922; subsequent additions have 
brought the list of commodities under control to include wheat, cotton, 
corn, oats, rye, barley, flaxseed, grain sorghums, millfeeds, rice, butter, 
eggs, Irish potatoes, wool tops, fats and oils, cottonseed meal, cottonseed, 
peanuts, soybeans, and soybean meal. 

Regulation is carried out by the Commodity Exchange Authority, 
which has power to designate which exchanges may engage in futures 
trading, to register commission merchants and brokers, to limit the size 
of transactions, and to forbid manipulative and fraudulent practices. 

Surplus Marketing. —In the depth of the depression the existence of 
large surpluses of farm products, as well as millions of unemployed and 
hungry people, led to efforts to correct this situation. In 1933 an agency 
was created to remove surpluses from the market by purchasing them and 
then diverting them to needy families, school lunches, by-product uses, 
and export. Distribution to families was handled through regular retail 
outlets by the use of food stamps which could be presented as payment for 
surplus commodities. 

The postwar diversion program places heaviest emphasis on the national 
school-lunch program, which was placed on a regular basis by legislation 
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in 1946. Schools that cooperate receive both federal funds and surplus 
commodities. During 1947-1948, 70 million dollars was spent on federal 
aid for school lunches, and an additional 20 million dollars to buy surplus 
foods for schools. Some surplus foods still go to charitable institutions and 
to families on relief. 

Funds for a portion of the diversion program come from customs 
receipts, 30 per cent of which by law are available to the Secretary of 
Agriculture for encouraging export or domestic use of surpluses. 

Marketing Agreements. —The “orderly marketing” of farm products is 
encouraged further by agreements between growers and handlers and the 
Secretary of Agriculture governing the marketing program of a particular 
commodity. Such agreements were first authorized in 1933, but the law 
has been amended several times since. Usually the request for such an 
agreement comes from the producers and handlers. After being petitioned 
for an agreement, the Department of Agriculture conducts a hearing. An 
agreement may then be drawn up for the commodity. It becomes effective 
when signed by handlers of one-half the commodity by volume; if an order 
is involved, a two-thirds vote of producers on referendum is required. 
The usual agreement order involving fruits or vegetables covers both quan¬ 
tity and quality control; the volume of the product flowing on the market 
is regulated, as is the size or grade. Milk marketing agreements, in 1939 
found constitutional, 1 govern minimum prices to producers and modes of 
payment. 


PRODUCTION CONTROL 

Ideally it would appear reasonable for the farmer to cease the wasteful 
practice of producing more than can be marketed. Some urban critics of 
American agriculture appear to feel that the fault is due to the farmer’s 
lack of determination. This overlooks the multiform difficulties involved. 
Producers number in the millions; they grow crops under conditions ever 
made uncertain by weather and insects; they sell many products in a 
world-wide market. The problems are so complex that rather few pro¬ 
posals for production control have been made. During the 1920’s and 
early 1930’s farm prices declined seriously. After efforts to bolster prices 
through government purchasing failed, even that historic individualist, the 
American farmer, was prepared to resort to the controversial expedient of 
production control. The famed McNary-Haugen bill, passed by Congress 
and vetoed by President Coolidge in both 1927 and 1928, provided export 
subsidies, financed by fees on domestic sales, but no production control. 
The Republican party having rejected the McNary-Haugen bill in its 1928 
convention, President Hoover supported hopefully a makeshift measure— 

* United States v. Rock Royal Cooperative, 807 U.S. 538 (1939). 
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the Agricultural Marketing Act of 1929, emphasizing loans to cooperatives 
and the purchase and holding of farm commodities during critical times. 
Prices continued to fall, however, and the Federal Farm Board was left 
with a large accumulation of wheat and cotton. 

Agricultural Adjustment of 1933. —After his election in 1932, President 
Roosevelt made clear that he would push such farm legislation as the major 
farm groups could agree upon. The resulting Agricultural Adjustment Act 
of 1933 was one of the most far-reaching laws in the history of the country. 1 
It represented a departure in farm legislation through its production-control 
features; farm mortgage relief and devaluation of the dollar were appended. 
The act applied to cotton, wheat, tobacco, com, hogs, rice, milk, and milk 
products; later it was applied to other commodities. Several methods 
were employed by the AAA to bring supply and demand into adjustment. 
Contracts were offered to farmers who wished to cooperate; if the grower 
would agree to reduce his production, the government would pay him cash 
benefits. This money was raised by a tax collected at the processing 
stage, and the incidence fell upon the consumer except where demand was 
inelastic. The tax was figured at the difference between the market price 
and “parity,” which was defined as the price necessary to give farm com¬ 
modities a purchasing power with respect to what farmers buy equal to 
that existing in 1909-1914. Some commodity loans were made to encour¬ 
age withholding from the market. A penalty tax was imposed on excess 
production of cotton and tobacco. 

The AAA of 1933 was declared unconstitutional in January, 1936. 2 
Constitutional issues that were involved have been dealt with in an earlier 
chapter. Briefly restated, the Court ruled by a six-to-three vote that the 
Congress had exceeded its power in controlling production, and that the 
earmarked tax was discriminatory and invalid. The decision was a shock 
to farm leaders, many of whom attributed the revival of agriculture after 
1933 largely to the AAA program. 

Soil Conservation and Domestic Allotment. —A transitional period of 2 
years followed the invalidation of some of the main features of the AAA 
program. The Soil Conservation and Domestic Allotment Act of 1936 3 
initiated this period. In place of direct production control, a system was 
developed to induce farmers to plant soil-conserving crops in place of soil- 
depleting ones. The incentive offered was a “soil conservation payment,” 
drawn from the general funds of the Treasury and not to exceed 500 million 
dollars annually. The general goal of adjusting supply to demand and of 
securing parity for farmers remained. Soil conservation has been dealt 
with in the following chapter. It should be noted here, however, how it 

1 48 Stat. 31. 

2 United States v . Butler, 297 U.S. 1 (1935). See p. 373. 

3 49 Stat. 1148. 
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was used in the interim, 1936 to 1938, to fill the gap left by the invalidation 
of the production control features of the AAA of 1933. 

The Ever-normal Granary. —The Agricultural Adjustment Act of 1938 1 
brought back to life much of the voided program of 1933 and represented 
an important step toward Henry A. Wallace's aspirations for an ever- 
normal granary. The latter is the idea that surplus crops from good years 
should be stored for use in poor years, thus regularizing the supply of staple 
farm products and protecting both farmer and consumer from excessive 
price fluctuations. The additional goal of soil conservation was continued. 
So was the long-term objective of securing for the farmer an equitable 
share of the national income. 2 

The 1938 AAA program employed three methods of achieving adjust¬ 
ment. First, payments were made to farmers who cooperated by reducing 
acreage of soil-depleting crops and increasing that of soil-restoring crops; 
each farmer who cooperated was paid for “soil conservation" and for 
“parity." Second, producers of cotton, com, wheat, rice, tobacco, and 
peanuts might, by a two-thirds vote in a referendum, establish acreage allot¬ 
ments and marketing quotas; such quotas might be enforced through tax 
penalties on sales over the quotas. Third, loans were made on many 
agricultural commodities to help farmers to keep their crops off the market 
in years of overproduction, and to market them when supply was less and 
process higher. The Commodity Credit Corporation, which handled loans 
for this purpose, is described with other farm credit services. 

AAA Operation.—The first two features of the existing AAA program— 
conservation payments, and acreage allotments—required an extensive field 
organization. This administrative machinery was dovetailed into and 
superimposed upon the existing local agricultural structure. The county 
agents and extension officials assisted both in launching and continuing 
the AAA, but local administration was directed by committees of farmers 
elected for the purpose. Farmers that cooperated in the program were 
members of county agricultural-conservation associations; community 
committees of three members were elected by each association, and it was 
upon these committees that the task of recommending acreage allotments 
and checking compliance fell. The county committee, elected by delegates 
from the local associations, made the actual acreage allotments among the 
individual farmers and performed other administrative work. The county 
agent often was elected as secretary of the county committee, the added 
expenses incurred by the county agent's office being met in whole or in part 
by transfer of AAA funds to the state extension services for the purposes. 3 

* 52 Stat. 31. 

2 The constitutionality of the 1938 act was upheld in Mulford v. Smith, 307 U.S. 38 
(1939). 

* Gladys Baker, The County Agent (Chicago: University of Chicago Press, 1939), 
pp. 79-83. Dr. Baker estimates that 50 per cent of the county secretaries in the ten 
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Crop Insurance. —Crop insurance against loss has been started by the 
Federal government, beginning with the wheat crop of 1939 and the cotton 
crop of 1942. It was authorized by the Agricultural Adjustment Act of 
1938 and covers all unavoidable hazards such as hail, flood, drought, wind, 
disease, and insect damage. The farmer pays a premium computed from 
the loss history of the farm and other pertinent facts; in case of loss he 
receives from 50 to 75 per cent of the average yield, payments being made 
in commodities and not in cash. The program is carried out by the Fed¬ 
eral Crop Insurance Corporation, which is within the Department of 
Agriculture. Crop insurance appears a practical and essential step toward 
building a security for the farmer roughly comparable to that provided by 
unemployment insurance for the wage earner. Crop insurance under 
existing legislation may cover wheat, cotton, flax, com, tobacco, and other 
commodities in a limited number of counties. 


FARM SECURITY 


Rural Poverty. —The varied and extensive services provided for Ameri¬ 
can agriculture, as described above, have affected comparatively little the 
status or prospects of the depressed or very poor farmer. In 1935 there 
were 1,700,000 farm families, representing nearly 8,000,000 people, with 
incomes of $500 per year and less, including value of products used. 1 Such 
figures do much to dispel the stereotyped idea of the self-sufficient and 
prosperous farmer. The one-third of farmers ill-fed, ill-clothed, and ill- 
housed are not in a position to apply the lessons taught by agricultural 
science. The illiterate cannot read; the uneducated understand only with 
difficulty; the bankrupt lack security for a loan. For those who live in 
rural poverty, a special program is needed if agricultural advancements are 
to be made. 

The causes of rural poverty are as varied as those of urban poverty. 
A recent listing of the more significant ones has been given as follows: 2 3 4 5 


1. The price of land 

2. The closed frontier 

3. Technology on the farm , 

4. Poor tenure system 

5. Unemployment on the land 


6. The growth of rural population 

7. Adverse prices and low income 

8. Single cropping for cash 

9. Soil erosion 

10. Natural catastrophes 


Since 1935 the Federal government has sought to attack the problem of rural 
poverty both by providing relief and by attempting to correct the causes. 


leading corn-hog states were the county agents. The county agent was an ex officio 
member of the county committee in any case. Ibid., p. 72. 

Joseph Gaer, Toward Farm Security (Washington: Government Printing Office, 
1941), p. 7. 

2 Ibid., p. 10. 
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One of the most dramatic episodes of the 1930’s was the mass migration 
of hundreds of thousands of impoverished American farm people. They 
left home farms after suffering from depression, dust storm, and drought 
and wandered over the face of the country seeking livelihoods. These 
people needed food, and the Farm Security Administration (FSA) pro¬ 
vided the necessary cash. They needed shelter, and the FSA built 
migratory labor camps for them. While the relief and camp program was 
concentrated in the West, where the problem was greatest, it was extended 
to nearly all parts of the country. Fifty-nine camps in all were established; 
here the migrant family could find shelter for a small payment and the 
friendly hand and reliable information needed to send it along hopefully 
to jobs if any existed. 

Even earlier the FSA inherited from a predecessor, the Resettlement 
Administration, the responsibility for constructing and managing home¬ 
stead projects. Many, but not all, were subsistence homestead projects, 
designed for impoverished rural and urban families who were stranded in 
an area of little promise and who needed removal and rehousing for a fresh 
start. Usually stress was placed upon large garden plots from which the 
family could obtain subsistence, with the possibility of working for wages 
part time in neighboring industries or farms. 

After the war, with farm income up and close to full employment 
achieved, the aspect of the program related to relief for victims of rural 
poverty was curtailed. Since 1946 the Farmers Home Administration 1 has 
concentrated largely on loans of various types to farmers who cannot else¬ 
where get the credit they need on reasonable terms. Money may be 
borrowed for farm operations (such as livestock, equipment, seed, feed, 
and the like), farm ownership, water facilities, and a few other purposes. 
Interest rates are similar to those charged by the various lending institu¬ 
tions under the Farm Credit Administration. 

If depression comes again the Farmers Home Administration may 
have added to its loan operations a vast problem of rural relief like the one 
so capably handled by its predecessor, the FSA. 

Wartime Price Supports.—From 1942 to 1948 the Steagall amendment 
set the basic pattern in farm prices. For the duration of the war plus two 
years, price supports were made mandatory on the basic commodities at 
90 per cent of parity. Other commodities could be included if an increase 
in production of them were called for by the Secretary of Agriculture; some 
twenty commodities so qualified. 2 The purpose of the price support pro- 

1 Walter W. Wilcox, Alternative Policies for American AgricuUure f Public Affairs 
Bulletin No. 67 (Washington: Library of Congress, 1949), p. 9. 

* Previously this work was done by the Farm Security Administration. The Farmers 
Home Administration Act of 1946,60 Stat. 72, abolished the FSA and defined the present 
program. 
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gram—to stimulate production—certainly was achieved. In nearly all 
commodities the prices received by farmers were above support prices, 
but the guarantee gave them the confidence necessary to expand produc¬ 
tion. The wartime support legislation expired at the end of 1948. 

Aiken Act of 1948. —Instead of allowing a resumption of the 1938 act, 
Congress enacted the Agricultural Act of 1948, which extended supports 
(largely ranging from 60 to 90 per cent of parity) on some nineteen com¬ 
modities. 1 In 1950 and after, the Aiken Act provided that prices would 
be supported on a sliding scale depending on the supply of a particular 
commodity. If supply were abnormally large, support would be set at 
60 per cent; if normal, at 75; if below normal, at 90. 

The 1948 legislation, popularly known as the “Aiken Act,” did not 
satisfy a large portion of the farmers, and many blamed the Republicans, 
who had a majority in both houses during the Eightieth Congress. In the 
1948 presidential election, state after state with large farm populations 
and Republican traditions—Ohio, Iowa, Minnesota, Illinois—went for 
Truman and his advocacy of 90 per cent support prices and a more favorable 
parity base. By the time the Eighty-first Congress convened it was obvious 
that some upward revision would alter the Aiken Act if only the various 
farm groups could agree upon a plan. 

Upward Revision of Supports. —The Eighty-first Congress had before 
it many proposals for changes in the price-support program. The large 
deficits incurred in supporting the prices of potatoes, peanuts, poultry, and 
eggs, and the large surpluses on hand of these commodities, resulted in 
much criticism of price supports. Chief interest centered around the 
“Brannan plan,” sponsored by the Secretary of Agriculture. This plan 
would permit farm prices to find their “natural” levels through the opera¬ 
tion of supply and demand, thus giving the consumer the benefit of any 
fall in the farm commodity market. The farmer would be assisted and 
protected by direct subsidy payment of an amount representing the defi¬ 
ciency difference between the price received and the parity price. The 
Senate, in the first session of the Eighty-first Congress, refused to permit 
even a “trial run” of the Brannan plan. 

The House adopted the Gore bill, which extended something like the 
wartime arrangement, including a fixed 90 per cent support for basic com¬ 
modities that are under production control or marketing quotas. The 
Senate passed the Anderson bill, which provided for a flexible support at 
75 to 90 per cent of parity. In conference committee, Administration 
spokesmen successfully pressed for the more rigid and higher guarantee. 

Although the 1949 legislation will govern the next crop year, the Brannan 

1 United States Department of Agriculture, Production and Marketing Administra¬ 
tion, Price Programs of the United States Department of Agriculture , 1949, Misc. Pub. 683 
(Washington: Government Printing Office, 1949). 
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plan doubtless will be revived in another session of Congress. It may yet 
prove to be the means through which farmers secure income stabilization, 
and consumers receive the benefits of “natural” prices, the balance being 
paid out of federal revenues. 

Proponents of the Brannan Plan claim it will do away with induced 
scarcity and put in its place a program of expanding consumption and farm 
income. Farmers would be encouraged to shift from overproduced com¬ 
modities, like wheat and cotton, to products in shorter supply, such as dairy 
products, meat, fruits, and vegetables. This change-over would be induced 
by providing firm and favorable price supports on livestock and perishables. 
Since these commodities cannot easily be stored and held over from season 
to season, the Brannan Plan calls for direct subsidies to compensate the 
farmer for the difference between the market price and the supported price. 
These subsidies would encourage farmers to grow more of the needed crops 
and provide valuable foods to the consumer at lower prices, thus increasing 
consumption. 
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Chapter 85 

CONSERVATION OF NATURAL RESOURCES 

The two billion acres of land within the United States; the rain and snow 
that fall on this land; the rivers, waterfalls, and lakes; the coal, oil, gold, and 
silver, and other mineral deposits that lie on and beneath the land; the people 
that Jive here and their multitude of talents, skills, and activities form our 
natural resources. The wealth of the nation is measured in the way we con¬ 
serve, use, and develop these resources. 

National Resources Committee, 
National Resources Planning Facts. 1 

Nature provided America bounteously with great riches, living and 
inanimate. The story of man's use of them and of what he has done to 
preserve them for posterity is of greatest importance. The natural wealth 
of the United States makes possible a high standard of living if these 
resources are used wisely. But if our forests, soil, waters, minerals, fish, 
animals, and birds are exploited and wasted, future generations may be 
condemned to live in barren poverty. 

The fact is that the natural resources of the United States already have 
been devastated and severed to a serious extent. Experts estimate that 
one-third of the nation's farm land has been ruined or impoverished by 
soil erosion. The inroads of wind and water are made because our people 
have overgrazed the grasslands, have farmed land that never should have 
been ploughed, have cleared land that should have remained in forest. 
After man removed the protective covering of trees, shrubs, and grasses, 
erosion began to take away the fertile topsoil, leaving waste lands. The 
removal of vegetation, together with the added numbers of hunters and 
fishers, brought death and destruction to wild life as well. 

Below the surface men tap mineral resources to serve a growing popu¬ 
lation. An obvious ugliness often accompanies severance of subsoil 
deposits. Even more serious, however, is the likelihood of exhaustion of 
essential mineral resources like oil, copper, zinc, and lead. At the present 
rate of severance, these deposits will soon be gone, and this will necessitate 
vast changes in the economic life of the country. 

THE RISE OF CONSERVATION 

The Coining of Conservation. —One of the first observations made by 
the student of nature is that a sort of balance exists. In the primeval 
forest a delicate adjustment developed naturally. Trees and grasses held 

1 (Washington: Government Printing Office, 1939), p. 1. 
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and enriched the soil, and provided food and protection for birds and 
animals. Waters irrigated vegetation and harbored fish and fowl. Each 
animal appeared to have its natural enemy or rival, and one form of life 
rarely triumphed completely and permanently over another. The Indian 
disturbed the way of nature but little. He fished and hunted and tilled 
the soil, but always in moderation. The fine balance of nature remained 
until the coming of the white man. 

The white man took what he wanted of nature's gifts. He chopped 
down trees for his houses, he cleared land for his fields, he killed off animals 
for food and for sport. For 300 years the North American continent was 
exploited with little consideration for the morrow. After the coming of 
industrialization the waste became even more obvious. Mineral deposits 
were tapped and exhausted, and the surface was littered with ugly debris. 
Mechanical tractors were used to plough up the prairie grasses that sus¬ 
tained life and held down the soil. Industrial plants and cities poured 
out their waste, polluting streams and rendering them unable to sustain 
fish or impossible for human consumption. Forests were ground up into 
pulp to feed the mills for paper, rayon, and a hundred other uses. Fabu¬ 
lous wealth was made from petroleum—black gold—but the American 
people have suffered the depletion of their oil resources and the loss of 
natural gases burned as waste. 

The white man has not yet fully reformed; the spoiler is still around. 
But increasingly citizens have recognized that the balance of nature must 
be restored, that the power of the government must be utilized to save 
what is left and to rebuild the resources that have been exploited. Those 
who have taken part in this work are called “ conservationists," and the 
total program is called the “ conservation movement.” 

The Conservation Movement. —The original white American conserva¬ 
tionist has not been found. Perhaps he was a pilgrim farmer who alter¬ 
nated his crops, or the frontiersman who was careful with his fire and who 
killed only such game as he could eat, or perhaps it was William Penn, 
who in 1681 required that one acre out of every five should not be cleared 
but left in trees. In any case, not all of our forefathers were wasters: 
many recognized that a devastated farm was no heritage for their sons, 
and therefore did what they could to preserve the land and forests and 
waters. 

Much more is known about the beginnings of organized attempts to save 
natural resources in the second half of the nineteenth century. One of 
the first organizations to commence work in this field was the American 
Forestry Association, which was launched in 1875. 1 Soon Congress author- 

1 Wallace W. Atwood, “The Conservation Movement in America,” in Almon E. 
Parkins and Joe R. Whitaker (eds.), Our Natural Resources and Their Conservation (New 
York: Wiley, 2d ed., 1939), p. 3. 
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ized a forestry agent in the Department of Agriculture and established the 
first national forest reserve in 1891. Attention was given even earlier to 
protection of fisheries; the post of Federal Commissioner of Fish and 
Fisheries was created in 1871. Two aspects of conservation developed 
from sections of the Geological Survey: an irrigation division was estab¬ 
lished in 1888 and it began federal reclamation work; the attention given 
to mining in the survey led to the development of the many services of 
the Bureau of Mines. 1 

Great impetus was given to the conservation movement during the 
Theodore Roosevelt administration (1901-1909). The national forests, 
previously under the Department of the Interior, were transferred in 1905 
to the Department of Agriculture, Bureau of Forestry. Roosevelt with¬ 
drew millions of acres from the public domain and placed them in national 
forests. In 1908 President Roosevelt assembled a distinguished company 
of federal officials, governors of states, and conservationists for a “White 
House Conference ” on conservation. 2 He followed this with the appoint¬ 
ment of a National Conservation Commission, which was headed by Chief 
Forester Gifford Pinchot of Pennsylvania. Its task was to inventory 
natural resources of the country and to report on the possibility of their 
exhaustion. By the close of Roosevelt's full term great progress had been 
made toward saving the public lands and their resources from selfish 
exploitation, and an auspicious beginning had been made in the modern 
conservation movement. 

By 1950 the conservation movement sparked by Theodore Roosevelt 
had run its course. Great champions like Roosevelt and Pinchot were 
gone, and public interest in natural resources waned. The public agencies 
that had been created, the citizens' associations that had been formed, the 
policies that had been written on the statute books—all these might hold 
the line against those who would overexploit resources if the people took an 
intelligent interest. Much evidence exists to indicate that the spoilers 
again constitute an acute threat to the nation's natural heritage. Only 
rarely is the issue black versus white, good against bad. Cattle and sheep 
graze on public lands under permits issued by federal agencies. Admittedly 
the livestock industry produces valuable foodstuffs for the American con¬ 
sumer. When, however, the stockman's urge to produce more leads him 
to overgraze the range, the results may be floods, erosion, destruction of 
wildlife, and ruin to grasslands. 

The attack on conservation is made on many fronts. The Forest 
Service may be rendered less effective by reducing its appropriations below 
the level necessary for efficient operation. The public lands may be sold 

1 F. G. Tryon, “Conservation,” Encyclopedia of the Social Sciences , vol. 4, pp. 227- 

229 . 

* Atwood, op . cit., pp. 6-7. 
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to private interests and thereby taken out of strict regulation. The hous¬ 
ing shortage can be used as justification for relaxed standards in logging 
and reforestation rules. A high tariff can be used to exclude foreign petro¬ 
leum, thus stimulating the further depletion of domestic reserves. Recla¬ 
mation laws may be amended to allow big interests to swallow up small ones. 
So far the line has been held on most fronts. It remains to be seen whether 
leadership can be found again to stimulate public interest in conservation 
as did Roosevelt and Pinchot just after the turn of the century. 1 

Federal Conservation Agencies. —Most of the federal agencies concerned 
primarily with conservation are located in the Department of the Interior. 
It is a vast department that spreads out like a tent to cover many diverse 
services. The Secretary has one undersecretary and two assistant secre¬ 
taries. The Hoover Commission proposed one additional assistant secre¬ 
tary. The major operating agencies of the department which are concerned 
directly or incidentally with natural resources are the Bureau of Land 
Management, Bureau of Reclamation, Fish and Wildlife Service, Geological 
Survey, and National Park Service. 

In the Department of Agriculture both the soil conservation service and 
the forest service are conservation activities. During the depression of the 
thirties many of the relief and rehabilitation programs instituted by the 
Federal and state governments did much to aid the cause of conservation. 
The most important of these to conservation was the Civilian Conservation 
Corps (CCC) which took young men into the countryside to work on 
natural resource development. 


SOIL AND WATER 

Soil Conservation. —The soil is the No. 1 natural resource. Waste of it 
has been spread over such a long period, however, that one has difficulty 
dramatizing the need for its conservation. When lands on the Eastern 
seaboard declined in fertility, settlers moved on west to new T lands. So 
long as new lands were still available in the West, farmers were able to 
avoid the consequences of wasteful cropping. After all good lands were 
taken up, the problem of taking proper care of the soil could no longer be 
avoided. Much more than restoring fertility to the soil was involved; 
certainly some restoration is accomplished through fertilization. The 
problem is one of restoring nature’s balance or something akin to it. 

In the first place, the early settlers removed the natural cover from the 
ground. The grasses, shrubs, and trees protected the soil from wind and 
water, conditioned it by adding humus—which made it porous, and restored 

1 An able exponent of the conservation revival is Bernard DeVoto, who writes the 
“Easy Chair” for Harper's Magazine . See his article, “Sacred Cows and Public Lands,” 
ibid., vol. 197 (July, 1948), pp. 44-55. 
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minerals used in plant growth. Man ploughed and planted, and reaped 
the harvest. The most obvious destruction that followed came through 
water erosion. Hilly lands, stripped of the binding power of roots of 
natural vegetation, gullied and the soil washed down to the lowlands, 
perhaps to the sea. In many areas the whole layer of topsoil washed away. 
Moreover, the capacity of the soil to retain moisture was impaired seriously; 
for few farmers made provision for restoring vegetable matter to the land. 


CONFLICT IN JURISDICTION 

LAND md FORESTRY MANAGEMENT 



Federal lands, under the control of different agencies, yet intermingled and adjacent, 
are commonly found in the western states. The major conflict is between the Forest 
Service of the Department of Agriculture and the Bureau of Land Management of the 
Department of the Interior. The Hoover Commission recommended that they be con¬ 
solidated in Agriculture. Source: Hoover Commission, Department of Agriculture, 
pp. 23-20. This diagram is from Concluding Report, p. 30. 


The burning strawstack after the harvest often was a symbol of wastefulness 
and ignorance. After the water erosion came wind erosion: sweeping over 
cultivated land in the Middle West, winds have been known to carry great 
quantities of earth for a thousand miles and more across half a continent. 

The first approach of the American government to soil conservation was 
to encourage farmers to adopt soil-saving practices through educational 
work. The United States Department of Agriculture has long carried out 
investigations in soil building, and so have the experiment stations main¬ 
tained by each of the states. The information is sent to farmers through 
publications, demonstrations, and the field work of farm-adviser or county 
agent extension services. Among practices advocated through the years 
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have been crop rotation, contour ploughing, check dams, reforestation, 
cover cropping, and the like. 

In 1933 a soil-erosion service was established in the federal Department 
of the Interior; in 1935 it was transferred to the Department of Agriculture 
and assigned the name Soil Conservation Service. 1 The service seeks to 
spread the use of soil-erosion-control practices through (1) demonstrations 
in selected areas, and (2) assistance of soil-conservation districts organized 
under state laws. By 1949 there were over 2,000 soil-conservation dis¬ 
tricts, embracing nearly 4% million farms. The service aids these farmer- 
managed districts with technical advice, materials, and equipment. 

Water Conservation. —When angry flood waters swirl seaward, taking 
wdth them a toll in life and property, people may think of water as a demon. 
In ordinary times, however, water properly is regarded as life-giver. 
Enormous quantities of water are required to support plant and animal 
life. If you take a globe and whirl it around, the light blue color pre¬ 
dominates; for roughly three-quarters of the surface of the earth is covered 
with water. Nature’s process, of course, involves the taking up of moisture 
through evaporation, and returning it to the earth’s surface through rain, 
snow, or other precipitation. Man has not interfered with this cycle 
seriously, but he has altered the power of the soil to hold moisture and the 
flow and purity of streams. 

When settling in a new section of the country, one of the first considera¬ 
tions of the pioneer was to secure an adequate supply of water. If springs 
or lakes or streams were not available or were inadequate, wells were dug 
to tap subsurface waters. As consumption increased, water levels fell and 
deeper wells were required. Large cities in semiarid districts bring water 
great distances; Los Angeles is served from behind the Sierra Nevada 
Mountains and from the Colorado River, distances of 170 and 270 miles, 
respectively. Great areas of the West have rich land but insufficient rain¬ 
fall to support agriculture; vast reclamation projects of the Federal govern¬ 
ment have made the irrigated deserts bloom. 

Government has played a major role in getting water to the people and 
to the land. Domestic water supply is furnished over much of the country 
by municipally owned projects. Water for irrigation often is supplied 
through public irrigation districts. The Bureau of Reclamation of the 
Department of the Interior has constructed and operates some huge dam 
projects in western United States. These projects generally are multi¬ 
purpose. They serve to make water available for irrigation, to generate 
hydroelectric power, and to aid in flood control. Sometimes they improve 
navigation, provide recreational facilities, and control salt water encroach¬ 
ment as well. Some of the most important reclamation projects of recent 

1 See Hugh H. Bennett, “Soil Erosion and Its Prevention,” in Parkins and Whitaker, 
op. cit ., pp. 85-93. 
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years have been Hoover Dam on the Colorado River, the Central Valley 
Project in California, the Grand Coulee and the Bonneville Dams on the 
Columbia River. 1 

Protection of the flow and purity of streams has been approached from 
several angles. Dams constructed for power, flood control, or domestic 
and irrigation purposes may serve also to regularize stream flow, which 
in turn permits fish propagation and recreational uses. Pollution is con¬ 
trolled primarily by state law, prohibiting dumping of industrial waste or 
raw sewage into rivers. Where a stream flows through several states, 
interstate action may prove necessary. Such is the case with the Delaware 
River, which is controlled by the Interstate Commission on the Delaware 
River Basin (Incodel), an agency of Delaware, New Jersey, New York, 
and Pennsylvania. Since 1936 this commission has provided the machin¬ 
ery through which joint state action can be planned for the orderly devel¬ 
opment of the basin and the correction of pollution. 


FORESTS AND WILD LIFE 

Forest Conservation.—In its virgin state, at the beginning of white 
settlement in North America, the land area that is now the United States 
was about 43 per cent forested. 2 These forests have been seriously depleted: 
some of the timber has been used for construction, fuel, and industry; the 
remainder has been wasted and destroyed. The many uses of wood in 
modem life are well known. About one-half of forest cut, according to 
Guise, is used for lumber; one-fourth goes into fuel; the remainder into 
miscellaneous industrial products. 

It has already been shown that forests provide a natural cover for soil 
and for animal and bird life. When forests are cleared, soil is exposed to 
erosion, game is left without protective cover, and streams are filled with 
silt. Trees also act as windbreaks, reducing wind erosion of the soil. It 
also appears that forests have a moderating influence on climate, reducing 
heat in summer, protecting against cold winds in winter, providing mois¬ 
ture for crops and comfort. The recreational value of forests has been 
recognized by national, state, and local governments in the parks, forests, 
and resorts that have been provided for public use and enjoyment. 

All this is not to be taken as argument against any severance of the 
timber in American forests. The usual way of life could scarcely continue 
without utilization of timber resources. The point is that our remaining 
forest resources should be used wisely, in order that future generations 

1 See p. 712. 

* Cedric H. Guise, “ Conservation of Forests, Parks, and Grazing Lands/’ in Axel 
F. Gustafson and Others, Conservation in the United States (Ithaca: Comstock Publish¬ 
ing Company, Inc., 1939), p. 102. 
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may have an adequate supply for use and enjoyment. In evaluating the 
prospects for forest conservation, the ownership pattern of forest lands 
looms of great importance. A report filed with Congress in 1933 shows 
that there were 614,558,000 acres of forest lands. 1 Of this acreage 
484,898,000 were classed as commercial and 119,660,000 as noncommercial. 
Twenty per cent of the commercial forest land was owned by governments, 
primarily the Federal government. The four-fifths under private owner¬ 
ship is divided into 55 per cent owned by lumber companies and other 
industries, and 25 per cent included in farm wood lots. Since governments 
hold their forests for purposes other than profit, they can be trusted to 
resist exploitation of their holdings. In general, logging operations are 
permitted only on a selective basis, with public foresters marking the trees 
that may be felled, and enforcing rigid specifications for protection of 
young growth. The more the public ownership of forest lands spreads, 
the greater the assurance that this natural resource will be available for 
posterity. Farm wood-lot trees are relatively safe from wholesale devasta¬ 
tion; for the farmer commonly regards trees as a crop and recognizes the 
necessity of replanting. 

Private Ownership .—The great problem is regulating the industrial 
owner of commercial forest lands, fie is in the business of cutting and 
marketing timber products, and his primary motivation often is immediate 
profit. Mechanized logging operations take not only mature trees but 
destroy young growth and leave debris that constitutes a serious fire 
hazard. The more progressive lumbering concerns have cooperated with 
the Forest Service of the Department of Agriculture in fire prevention and 
reforestation work, but the great majority have devastated the forests 
with little thought of the morrow. Governments can encourage wise 
use of timber by a tax policy that does not penalize the owner for keeping 
growing trees to full maturity; some states have done this by exempting 
forests from ordinary real-property taxes, and collecting instead a sever¬ 
ance tax at the time the trees are felled. States can do more than they have 
to require reforestation by laws, based on the state police power, forcing 
a replanting program upon concerns or individuals who engage in lumber¬ 
ing operations. 

The geographical distribution of forest lands is worthy of attention. 
The South has nearly one-third of all forest acreage, but the Pacific coast 
has by far the greatest quantity of saw timber, capable of use as lumber. 
An important development in the South during recent years has been the 
establishment of pulp mills to utilize southern pine. Most of the publicly 
owned forest lands are in the West; one-half or more of commercial forest 

1 United States Department of Agriculture, Forest Service, A National Plan for 
American Forestry , Sen. Doc. 12, 73d Cong., 1st Sess. (Washington: Government Print¬ 
ing Office, 2 vols., 1933), vol. 2, p. 122. 
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areas of the Rocky Mountain and Pacific coast regions are owned by 
governments. The ownership pattern in all other sections is predominantly 
private, with all the attendant problems of control. Guise points out that 
no one can estimate when our forest resources will be exhausted; for the 
trees are growing constantly and demand for lumber is inconstant. Virgin 
forests of large and slow-growing trees are likely to be exhausted rather 
soon, for their severance exceeds the rate of growth. By constant care 
and wise management, it is altogether possible that an adequate supply of 
forest products will be available for generations. 

The United States Forest Service.—The Forest Service, Department of 
Agriculture, is by far the most influential of government agencies working 
in the field of forest conservation. Custody of the 160 national forests is 
entrusted to the service. It provides fire protection, disease control, 
recreational facilities, and regulation of grazing and timber harvesting. 
In addition, the Forest Service conducts an extensive research program 
on every aspect of forest management and utilization. The service coop¬ 
erates with the states in the development of state forests and works with 
private forest interests in conservation work. 

National forests, excluding Alaskan and Puerto Rican forests, occupy 
159 million acres, one-twelfth of the nation’s land area. Of this vast area, 
123 million acres are actually forested lands. The Federal government 
began withdrawing forest lands from the public domain in 1891, but it 
was not until 1911 that the purchase of lands was authorized by law. 
Most of the national forest lands are remote and inaccessible, a fact that 
has handicapped the Forest Service in administering them. Many of the 
federally owned areas are poorly consolidated, being fragmentized by plots 
under private ownership. Until the Second World War, the Forest 
Service held most of the national forest timber on a stand-by basis, for use 
after private holdings were exploited. Despite heavy drains on national 
forests during and after the w r ar, however, by 1948 they contained one- 
third of the nation’s saw-timber resources. 

The general principles that guide the management of the national 
forests were stated recently by the Forest Service as follows: 1 (1) to serve 
the greatest public good in the long run; (2) to build up and perpetuate 
forests through wise care and use; (3) to provide maximum public benefits 
through multiple use; and (4) to w r ork closely w r ith state, local, and regional 
agencies and to adapt to local conditions. 

Other Public Forests. —In addition to the vast holdings of the Forest 
Service, other federal agencies have jurisdiction over nearly 55 million 
acres of forest lands, of which over 15 million are commercial. The great- 

1 United States Department of Agriculture, Forest Service, Forests and National 
Prosperity , Miscellaneous Publication No. 6G8 (Washington: Government Printing 
Office, 1948), p. 88. 
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est block of this is under the Bureau of Land Management,. Department of 
the Interior, which controls grazing lands , public domain, and certain 
other lands rich in timber resources. The Indian Service, Department of 
the Interior, also manages a vast area of forest lands. The National and 
other agencies account for the balance of federally owned forest lands. 

The extent of state and local ownership of forest lands is approximately 
38 million acres, the largest share of which is located in Northern states. 

In recent years there has been much controversy over the continuation 
and expansion of publicly owned lands. Private grazing, lumbering, and 
other interests complain over the alleged severity of restrictions imposed 
upon users of federal lands. State and local governments are concerned 
over the large amounts of tax-exempt land within their territorial jurisdic¬ 
tions. The Forest Service lists six categories for which it regards public 
ownership of forest lands as best: (1) where soil, climate, species, or other 
factors make for slow growth or poor quality; (2) where large investment 
and long waiting will be required because of depletion of timber-growing 
stock; (3) where private management is inadequate and a threat to stable 
supplies and dependent communities; (4) where public ownership is vital 
to control and use of water; (5) where area has high value for recreation, 
wild life propagation, and the like; and (6) where lands are so intermingled 
with public forests that they hamper proper management of the public. 1 

Applying such principles as these, and given fair dealing with affected 
private interests and generous payments in lieu of taxation to other govern¬ 
ments, surely satisfactory ways can be found to manage public forests and 
other lands. 

The National Park Service.—Our national park system, containing 
some of the great natural wonders of the world, is administered by the 
National Park Service, Department of the Interior. These beautiful park 
areas are preserved, maintained, and developed for the enjoyment of the 
people. The brash commercialization that has spoiled some Eastern works 
of nature is prevented from entering Yellowstone, Yosemite, Sequoia, Grand 
Canyon, Smoky Mountain, and the other national parks. The primary 
purpose of the service is to preserve and to develop natural beauty spots 
and historical monuments for the recreation and enjoyment of the people. 
Hundreds of thousands of visitors each year visit the national parks, which 
provide a guarantee that the wonders included in them will never be 
despoiled by man. 

Fish and Wild Life Conservation.—Since 1940 the fish and wild life con¬ 
servation work of the Federal government has been performed by a con¬ 
solidated Fish and Wild Life Service, Department of the Interior. Pre¬ 
viously, two agencies—the Bureau of Fisheries and the Bureau of Biological 
Survey, both of the Department of the Interior—performed the work in. 

*Ibid., p. 91. 
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their separate fields. The state has extensive fish and game functions, 
and much of the primary work of conservation in this field is done through 
state and local agencies and laws. 

Fish represents an important food for man. Many thousands of people 
have an economic stake in the fishing industry, as fishermen, handlers, or 
canners. Many more are sportsmen, who fish for recreation and enjoy¬ 
ment. The last factor, especially, has given much impetus to the fish- 
conservation movement; some of the commercial fishing interests have 
shown intelligent interest in protecting the supply of fish. 

The research investigations that disclose the principles upon which a 
fish-conservation program shall be based are conducted both by the Federal 
Fish and Wild Life Service and by the state fish and game agencies. Both 
levels of government operate hatcheries for the propagation of fishes; the 
young stock is then planted in suitable waters. State and federal agencies 
assist and regulate commercial fishermen; state authority is most extensive, 
but federal jurisdiction extends to the highly important Alaskan seal and 
salmon industry and permits patrol activities on the high seas under some 
treaty arrangements. Basic protection is obtained for the fish supply 
through the enforcement of seasonal limits and quantitative restrictions, 
mostly imposed by state law. Although at one time certain species of fish 
almost wholly disappeared, careful management and propagation have 
restored them. 

Native animals and birds provided an important part of the foodstuffs 
consumed by the pioneers of this country. They are less important today 
as food but remain valuable for their furs, service to agriculture, and 
recreational incentive. Many types of wild life have been reduced to 
extinction or near extinction. The buffalo, once numbering perhaps 60 
million in North America, is now only a few thousand. 1 The beautiful 
passenger pigeon is fully extinct; wild ducks and geese have been depleted 
to a fraction of their former numbers; antelope, elk, and moose have become 
rare. Wild life has been decimated by excessive hunting and trapping, 
the destruction of natural haunts, lack of food, and other reasons. Some 
reduction of wild life would have seemed inevitable as settlement spread 
across the country: predatory animals were killed off for good reason; 
fenced farms reduced the feeding areas of animals. 

The Federal Fish and Wild Life Service forms the spearhead of the 
nation’s bird and animal conservation work. It conducts research both 
of its own and in cooperation with state agencies. The service administers 
federal grants to states for wild-life restoration. One of its most impor¬ 
tant duties is to protect migratory birds covered by treaty; it licenses 
hunters and limits their kill of protected birds. Some 251 wild-life refuges 

1 William J. Hamilton, “Conservation of Wildlife,” in Gustafson and Others, op. cit. f 
pp. 298-301. 
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have been created and maintained by the service. In the states well- 
developed fish and game agencies enforce the game laws, license hunters, 
and provide refuges and propagation facilities. 

MINERALS AND LAND 

Mineral Resources.—After the Japanese invasion of Malaya and Neth¬ 
erlands East Indies in 1942, great interest was shown in the loss to this 
country of its principal source of tin. The needs of modern war for alumi¬ 
num emphasized our deficiencies in another mineral. The war brought 
out as nothing ever has the importance of having an adequate supply of 
the essential mineral resources. The United States was blessed by nature 
with a greater abundance of mineral deposits than those found in any 
other country. The chief deficiencies of this country in metals are in 
chromite, manganese, nickel and tin. 1 Our iron supply comes primarily 
from the deposits around Lake Superior; while these may be exhausted in 
the next generation, adequate quantities of lower grade ore are available 
for posterity. Copper comes largely from the Western states; while the 
United States appears to have about one-third of the copper deposits of 
the world, it is using them at a fairly rapid rate and may someday suffer. 
Bauxite, the mineral from which aluminum is extracted, is found in Arkan¬ 
sas, but great quantities are imported also from British and Netherlands 
Guiana. Lead is a major product of Missouri, but the deposits are being 
mined so rapidly that a serious shortage may result. Zinc is highly impor¬ 
tant for galvanizing iron to prevent rust; American deposits are mainly in 
Oklahoma and New Jersey and are sufficiently limited to cause concern 
over future supply. Gold and silver are found in considerable quantities 
in the United States. The country is short on both chromium and man¬ 
ganese, which are so essential in steel production. Nickel is available in 
Canada. 

Prof. H. Ries has pointed out several methods by which mineral 
resources may be conserved: (1) improved mining methods can reduce 
waste; (2) better processes of mineral separation to avoid loss; (3) more 
economical use of finished products; (4) extensive use of scrap materials; 
(5) federal and state measures of conservation to promote saving. 2 The 
Federal and state governments are working on each of the fronts suggested. 
The Bureau of Mines, Department of the Interior, carries on research 
programs touching upon the first four points mentioned above. It carries 
out a safety program directed toward saving life and property from loss in 

1 See Charles K. Leith and D. M. Liddell, The Mineral Resources of the United States 
and Its Capacity for Production (Washington: Government Printing Office, 1936). A 
National Resources Board study. 

2 Heinrich Ries, “Conservation of Mineral Resources,” in Gustafson and Others, 
op. tit., pp. 354. 
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mining accidents. It produces helium gas for use by the Army and Navy. 
The bureau has extensive responsibilities for carrying out investigations of 
strategic minerals. 

Still broad is the work of the Geological Survey, Department of the 
Interior, which investigates mineral and water resources, classifies public 
lands, prepares topographic maps. The Survey is in a commanding posi¬ 
tion over government lands, in its role of supervisor of oil, gas, and mining 
operations under leases. It also investigates water supplies. During the 
war it was given crucial tasks in finding new sources of strategic minerals. 

Coal Conservation.—Coal is one of the most valuable nonmetal mineral 
resources. It is plentiful in the United States, with reserves adequate to 
care almost indefinitely for the needs of a great population. The distribu¬ 
tion over the country is rather well known. Anthracite, or hard coal, is 
found only in the eastern half of Pennsylvania. Bituminous, soft coal, is 
found in a belt stretching from Pennsylvania to Alabama, on both sides of 
the Mississippi River, and in the southern Rocky Mountains. The lower 
grades of coal, lignite and subbituminous, are scattered through the South 
and West. New England and the Pacific coast are almost wholly without 
usable coal deposits. 

The Bureau of Mines devotes much attention to coal production and 
utilization. Because the demand for coal slumped after the First World 
War, especially in the 1930’s, special arrangements were made to care for 
the sick industry. The first remedial legislation was the Bituminous Coal 
Conservation Act of 1935, known as the Guffey Act, declared unconstitu¬ 
tional in Carter v. Carter Coal Co. 1 In 1937 Congress enacted the more 
modest Bituminous Coal Act. President Roosevelt abolished the commis¬ 
sion created under the act in a reorganization of 1939 and vested its func¬ 
tions in the Bituminous Coal Division, Department of the Interior. The 
conservation aspects of its work were meager, for it existed primarily to 
enforce a code that covered fair trade practices, minimum prices, and the 
like. State governments and universities provide many services to coal 
miners and coal users. 

Federal Land Policy.—The greater portion of the country's land has, 
at one time or another, belonged to the Federal government. Had the 
government kept title to these lands, the tasks of planning and conservation 
might be much simpler today. On the other hand, the inducement of 
lands in the West drove men to seek their fortunes on the frontier. Of the 
total public lands of 1,800 million acres, over 1 billion were turned over to 
state and private owners. 2 These included homesteads, sales, grants to 
states, and grants to railroads. The acreage remaining under federal title 

2 298 U.S. 238 (1936). See also p. 660. 

‘Stephen S. Vishcr, “The Public Domain and Its Disposal,” in Parkins and 
Whitaker, op . cit. f pp. 21-23. 
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included national forests and parks, grazing districts, Indian reservations, 
and other lands withdrawn from entry. 

The Bureau of Land Management, Department of the Interior, is the 
agency with general custody of public lands. It handles the survey, man¬ 
agement, and disposition of the public domain. Virtually all government 
lands suitable for agriculture have long since been granted or sold. The 
office issues permits and leases for grazing, mining, and other uses of the 
lands under its jurisdiction. 

The Grazing Service of the Department of the Interior had jurisdiction 
over 142 million acres of range lands in the West until 1946, when it became 
part of the newly created Bureau of Land Management. The bureau 
leases lands to stock owners under a policy that requires close supervision 
to prevent overgrazing, with attendant losses through erosion and flood. 
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Chapter 86 

STATE CONSTITUTIONS AND POWERS 


Laws and institutions must go hand in hand with the progress of the human 
mind. As that becomes more developed, more enlightened, as new discoveries 
are made, new truths discovered and manners and opinions change with the 
change of circumstances, institutions must advance also to keep pace with the 
times. We might as well require a man to wear still the coat which fitted him 
when a boy as civilized society to remain ever under the regimen of their bar¬ 
barous ancestors. T ~ . 

Thomas Jefferson. 1 


The basic principles of state and local government in the United States 
are set forth in the constitutions of the forty-eight states. The state con¬ 
stitution with which most people are familiar is the written constitution, 
but there are principles and rules of great importance that may not be 
recorded in the formal document at all. As with the Federal government, 
they become part and parcel of the fundamental law through custom and 
usage, judicial interpretation, statutory elaboration, and other means. 
Most of this chapter will be devoted to a consideration of the written con¬ 
stitutions, as construed by the courts. 


CONSTITUTIONS PAST AND PRESENT 

Study of state constitutions, and indeed of state governments gener¬ 
ally, is difficult because of their great diversity in form and content. 
One’s natural interest is in the constitution of the state in which he lives. 
Why, then, should one take the trouble to examine the institutions of 
other states? The answer is that some comparative study is necessary 
in order to see a single state government in perspective. Through the 
experience of other states, one may learn the wisdom or pitfalls involved 
in a certain course of action or inaction. Moreover, this is one nation, 
and it is no longer possible for a person to fulfill his civic responsibilities 
by being merely a good Vermonter or Texan or Oregonian or Minnesotan. 
Finally, migration from state to state is an old American custom, recently 
revived in intensified form. A general view of American state institutions 
will provide orientation for citizenship in other states. 

Early State Constitutions.—The general situation regarding colonial 
and early state governments has been traced already in Chap. 2, entitled 

1 Letter to Samuel Kercheval, dated Monticello, July 12, 1816. The Writings of 
Thomas Jefferson , Definitive Edition . . . . (Washington: Thomas Jefferson Memorial 
Association, 1905), vol. 15, pp. 40-41. 
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Colonization, Independence, and Confederation. Most of the colonial 
“constitutions” were such in the British sense of basic principles rather 
than the later American sense of formal documents. The charter and 
proprietary types of colonies had fairly definite written limitations; the 
royal colonies had restrictions placed upon them through instructions to 
governors and by other means. Walter F. Dodd found three principles 
emerging from colonial experience and thought: (1) written instruments 
of government, (2) constitutions paramount over statute law, and (3) the 
theory of social contract. 1 

These principles and theories led the states during the Revolutionary 
War either to adopt wholly new constitutions or to revise existing char¬ 
ters, as did Rhode Island and Connecticut. There was no standard pat¬ 
tern by which new constitutions were framed and adopted. The methods 
used in drafting and ratifying the new constitutions finally adopted are 
shown in the following table: 


Framing and Adopting State Constitutions, 1776-1783* 
A. Drafting 


Framed by 

Authority 

States 

legislative bodies. 

No express power 

Virginia, New Jersey 

Legislative bodies. 

Power expressly given 

Delaware, Georgia, Maryland, 
New York, North Carolina, 
Pennsylvania, South Carolina, 
Vermont 

Constitutional conventions . 

Chosen for purpose' 

Massachusetts, New Hampshire 


B. Ratifying 


Ratification 


States 


No ratification; proclaimed in effect.. 

Informal ratification through circulation 
among people, or advance instructions 
from people. 

Popular ratification by vote of people. 


Delaware, Georgia, New Jersey, New 
York, Vermont, Virginia 
Maryland, Pennsylvania, North Carolina, 
South Carolina 

Massachusetts, New Hampshire 


♦For a fuller account see Walter F. Dodd, The Revision and Amendment of State Constitutions (Baltimore: 
Johns Hopkins Press, 1910), pp. 3-29, and James Q. Dealey, Growth of American State Constitutions (Boston: 
Ginn, 1915), pp. 24-31. Rhode Island and Connecticut merely adapted their written charters. 


The legislative bodies that played a key role in framing the new con¬ 
stitutions were variously known as provincial congresses, houses of repre¬ 
sentatives, general courts, provincial conventions, and assemblies. They 
1 Walter F. Dodd, The Revision and Amendment of State Constitutions (Baltimore: 
Johns Hopkins Press, 1910), pp. 2-3. 
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were urged to act by the Continental Congress on three occasions during 
1775 and 1776. Although drafted in haste by revolutionary bodies amid 
war and turmoil, the constitutions framed contained principles and pro¬ 
visions that have been in continuous use since that time. In one instance, 
that of Massachusetts, the original constitution is still in force. 

In content these early state constitutions are of considerable interest 
to present-day students of government. Bills of rights were included in 
the constitutions of Virginia, Pennsylvania, Massachusetts, and others, 
but such instruments did not become a uniform feature of state funda¬ 
mental laws until considerably after the Revolutionary War. The legis¬ 
lature was made the strongest branch of government. A bicameral body, 
except in Pennsylvania (until 1790), Georgia (until 1789), and Vermont 
(until 1836), the legislature was provided with a second chamber through 
the transformation of the governor’s council into the state senate. Senators 
usually were elected directly for short terms, as were members of the lower 
house in most states. 

Governors were made elective in four of the states and were selected 
by the legislature in the others. In the beginning only Massachusetts 
permitted the governor to veto legislation. Most of the original consti¬ 
tutions made many actions of the governors subject to approval by an 
executive council, which was selected by popular or legislative vote. 

The judicial systems of Colonial days were carried over to the period 
of statehood with few changes. In most of the states, high court judges 
were either elected by the legislatures or appointed by the governors, 
often with senate or executive council approval. 

The amending process was ill provided for in the original constitutions. 
In four states there was no provision for amendment at all; three per¬ 
mitted final action by the legislature; two provided for a council of censors 
that had power to call a constitutional convention; others used combina¬ 
tions and variations of the above methods. 

Form and Content of State Constitutions.—A review of state constitu¬ 
tions of today 1 reveals a general pattern with detailed variations. Just 
as human beings are long and short, plump and thin, yet possess similar 
limbs and organs, so the documents of state fundamental law vary in size 
and arrangement but have the same basic features. The typical state 
constitution includes the following features: (1) a bill of rights, guarantee¬ 
ing civil liberties and rights; (2) an outline of the framework of govern¬ 
ment, providing for legislative, executive, and judicial branches; (3) enu¬ 
meration of state powers and responsibilities; (4) provision for local 
government; (5) an amending clause, indicating the methods of formal 
constitutional change. 

1 The most recent compilation is New York State Constitutional Convention Com¬ 
mittee, Constitutions of the States and United Slates (Albany: The Committee, 1938). 
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Preamble .—The opening clauses of state constitutions uniformly are 
statements of aspirations and purposes. These preambles are similar to 
that in the Federal Constitution, except that the state clauses lean heavily 
upon divine guidance. The assertion of popular sovereignty is almost 
invariably found in the enacting clause. Most states use “We, the 
people ... do ordain and establish . . . .” 

Bills of Rights .—All state constitutions include bills of rights, although 
a majority call the article “Declaration of Rights.” Many existing state 
constitutions were adopted before the Fourteenth Amendment, which 
protects individual rights against the encroachment of state governments, 
was added to the Federal Constitution. Therefore, good reasons existed 
for a rather full statement of civil liberties, and some of these reasons are 
valid today. For example, state guarantees in respect to suffrage, judicial 
trials, and certain other fields are clearly in the area of state competence 
and are worth retaining. On the other hand, there are several categories 
of obsolete and redundant guarantees contained in state bills of rights. 
Little good purpose is served by the expressions of the social-contract 
theory, drawn from eighteenth-century philosophers, or the elaborate 
statements of popular sovereignty, so dear to the hearts of phrasemakers. 
Some of the assertions of property rights are positively harmful, for they 
add to the already adequate guarantees of the federal Fourteenth Amend¬ 
ment and thus plague state legislatures in seeking solutions to acute social 
and economic problems. The model state constitution of the National 
Municipal League confines the bill of rights to twelve brief sections, yet 
appears to overlook no guarantee of importance. Bates and Field declare 
that perhaps two-thirds of the provisions of bills of rights could be elim¬ 
inated without loss. 1 

Structure of Government .—The principal branches of state government 
generally are provided for in this order: legislative, executive, and judicial. 
About one-half the state constitutions specifically provide for the separa¬ 
tion of powers through a “distribution of powers” clause; in the other 
states separation is presumed, as in the Federal Constitution, from the 
clauses creating the three branches of government. In respect to the 
legislature, many constitutions include requirements that become impos¬ 
sible of fulfillment, such as the common provision that bills must be read 
aloud three times; if this were honored in states where the volume of 
legislation is great the work of the legislature would indeed never be done. 
The better constitutions provide only a basic framework for the three branches 
of government and leave details to be filled in subsequently by legislation. 

Functions of Government .—Most state constitutions specify in some 
detail what the state’s activities may be. Powers over taxation and 

1 Frank G. Bates and Oliver P. Field, State Government (New York: Harper, rev. 
ed., 1939), p. 84. 
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finance often are restricted. Education is made a state function. The 
responsibility of the state for regulating various business enterprises is 
established. 

Local Government —A majority of the state constitutions contain pro¬ 
visions regarding the structure and powers of local authorities. In the 
home-rule states, the cities (some include counties) may, under certain 
circumstances, frame their own charters and conduct their local affairs 
without state interference. 

Amending Clause .—Three modes of proposing amendments are found 
in state constitutions: (1) by constitutional conventions, (2) by legisla¬ 
tures, and (3) by the people through initiative. Ratification is by popu¬ 
lar referendum in nearly all states. A fuller discussion of the amending 
process appears in the next section 

CONSTITUTIONAL AMENDMENT 

Although state constitutions, like the Federal, are constantly subject 
to change through alterations in usage, legislative action, judicial deci¬ 
sions, and other means, this section is devoted to formal amendments only. 

Proposal by Constitutional Convention.—The constitutional conven¬ 
tion is the recognized device for effecting a general revision of a state con¬ 
stitution. Provision for calling a convention is found in the fundamental 
laws of thirty-six states. The methods by which a convention is called 
may be classified as follows: 1 

Methods op Calling a State Constitutional Convention 


Legislature, majority. Alabama, Arizona, New York, Oklahoma, 

Oregon, Tennessee, Virginia, West Virginia, 
Wisconsin. (Kentucky requires a majority 
in two successive sessions) 

Legislature, two-thirds. California, Colorado, Delaware, Florida, Geor¬ 

gia, Idaho, Illinois, Kansas, Maine, Minne¬ 
sota, Montana, Nevada, New Mexico, 
North Carolina, Ohio, South Carolina, 
South Dakota, Utah, Washington, Wyoming 
Legislature, three-fifths. Nebraska 


Question of calling mandatory in a Iowa (10), Maryland (20), Michigan (16), 
given period (years indicated oppo- Missouri (20), New Hampshire (7), New 
site state). York (20), Ohio (20), Oklahoma (20) 

In thirty-three of the thirty-six states having definite provision for con¬ 
stitutional conventions, the question of calling a convention is placed 
before the people in the form of a referendum proposition In all cases 
a majority vote is required to call the convention; in some cases this is 
a majority of those voting on the proposition and in others a majority of 
1 These data are adapted from The Book of the States, 1948-1949, pp. 84-90. 
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those participating in the election. Even in some states which have no 
provision for calling a convention, the courts have held the legislature 
possesses such power. 

In structure, the constitutional convention is unicameral. In basis 
of representation, most delegates are elected by state legislative or con¬ 
gressional districts, but some occasionally are chosen on an at-large basis. 
New York’s convention of 1938 had 168 delegates, of whom 153 were 
elected from state senate and assembly districts and 15 at large. Mis¬ 
souri’s convention of 1943-1944, which framed the first wholly new con¬ 
stitution adopted in an American state in 35 years, had 83 delegates, of 
whom 68 were elected by state senatorial districts and 15 at large. 

In procedure, conventions usually have a free hand. They elect their 
own officers and make their own rules. Sometimes a legislature places 
limitations on a convention’s powers, but normally that body is left free to 
propose whatever constitutional changes—complete or partial—it desires. 
Of necessity, conventions operate through committees so that they can 
give detailed consideration to particular problems. Approximately one- 
half the states which authorize constitutional conventions require that 
the proposals of the convention be placed before the people in a refer¬ 
endum; the legislatures in the remaining states often require a popular 
referendum on proposed changes when the law creating the convention is 
passed. Unless forbidden in constitution or law, a convention could 
proclaim a new constitution in effect without ratification, as was done in 
Virginia in 1902 and in Louisiana in 1921. Constitutional changes pro¬ 
posed by the constitutional convention may be in the form of (1) a whole 
new constitution, (2) a series of amendments, or (3) some alternative 
proposition. Except in Georgia, Missouri, and New Jersey, 1 no complete 
revision has been adopted since 1909. Therefore, conventions have been 
inclined to propose piecemeal constitutional reform often relegating contro¬ 
versial matters into a series of alternative propositions. 

Proposal by Legislatures.—By far the most prolific source of proposals 
to amend constitutions is the state legislature. All states except one 
authorize the proposal of constitutional changes by the legislature; New 
Hampshire alone makes no provision. It is common to require more than 
an ordinary majority vote in the legislature to pass a constitutional amend¬ 
ment for submission to a referendum vote of the people. Seventeen states 
require a two-thirds vote in the legislature; eight require three-fifths; 

1 Charlton F. Chute, “The New Missouri Constitution,” The Book of the States, 
1945-1946, pp. 81-84; Tess Loeb, “New Constitution for Missouri,” National Munici¬ 
pal Review , vol. 34 (April, 1945), pp. 165-167, 178; William L. Bradshaw, “Missouri’s 
Proposed New Constitution,” American Political Science Review , vol. 39 (February, 
1945), pp. 61-65; Albert B. Saye, “Georgia’s Proposed New Constitution,” ibid, (June, 
1945), pp. 459-463; and Bennett M. Rich, “A New Constitution for New Jersey,” ibid., 
vol. 41 (December, 1947), pp. 1126-1129. 
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five others require passage by more than a simple majority at two successive 
sessions. Nine states require a majority vote in the legislature for two 
successive sessions. Only in nine states does a simple majority in a single 
session suffice. 

The legislature is in a good position to initiate constitutional amend* 
ments. It is in session regularly. Its work is of such a nature as to reveal 
needs for constitutional change. On the other hand, sole responsibility 
for initiating amendments ought not to be vested in the legislature, for, 
with the aid of a rotten-borough system of representation, it might hold 
out against public opinion. 

Proposal by Constitutional Initiative.—Thirteen states permit the people 
to originate constitutional amendments directly. The constitutional 
initiative involves drafting a proposal and circulating it in the form of 
a petition. If a sufficient number of voters sign, the proposition is placed 
on the ballot at the next election. The constitutional initiative was 
adopted by the thirteen states between 1902 and 1918. 1 Eleven of the 
states have made some use of it: Arizona, Arkansas, California, Colorado, 
Michigan, Missouri, Nebraska, North Dakota, Oklahoma, Ohio, and Ore¬ 
gon. Massachusetts and Nevada have not utilized the initiative. 

The number of signatures required to qualify an initiative constitu¬ 
tional amendment for a place on the ballot usually is stated in terms of 
percentage of the vote for a certain office, such as governor or justice of the 
supreme court, at the last general election. The range is from 8 to 15 per 
cent; both median and average are 10 per cent. 

Although used in only one-fourth of the states, the constitutional 
initiative is an important device of direct democracy. It makes possible 
the proposal of amendments despite the opposition of a controlled legis¬ 
lature. It is a “safety valve” through which the electorate can act if 
sufficiently aroused. As with the initiative and the referendum on ordi¬ 
nary legislation, however, some disillusionment has occurred because 
signatures can be procured for nearly any proposition for which a sponsor 
is willing to pay petition circulators. 

Ratification of Constitutional Amendments.—In all states except Del¬ 
aware, provision is made for ratifying amendments by popular vote. 
Thirty-six states require only a simple majority of those voting on the 
amendment. Seven require a majority of those participating in the 
election or voting for candidates for a certain office. The remaining 
states have special variations. Connecticut ratifies through a majority 
of voters in town meeting. New Hampshire, which can propose only 
through constitutional convention, ratifies by a two-thirds vote in town 
meetings. Indiana's constitution states that ratification must be by a 

1 Winston W. Crouch, *‘The Constitutional Initiative in Operation,” American 
Political Science Review , vol 33 (August, 1939), pp. 634-645. 
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majority of voters of the state, but a judicial decision appears to concede 
ratification if a simple majority of those voting on the amendment are 
affirmative. 

The method of ratifying constitutional changes is a decisive factor in 
the number of amendments. Except where the mode of proposing 
amendments is unduly restrictive, each of the thirty-six states requiring 
only a simple majority of those voting on the proposition can adapt its 
constitution to changing times rather readily. The states with more 
difficult ratification procedures adopt relatively few amendments. 

The requirement of popular ratification of amendments places a large 
burden on the electorate. In 1946, for example, thirty-three states voted 
on 146 constitutional amendments, of which 109 were adopted. 1 The 
number of propositions ranged from one in nine states, through fourteen 
in California, to thirty-one in Louisiana. These same two states have the 
longest constitutions; as they contain so much statutory matter, they 
must be revised frequently. 

APPRAISAL AND PROPOSALS 

No governmental institution is perfect, but state constitutions are 
among the most imperfect. Depending upon the amending process, some 
constitutions are too rigid and difficult to change, and some are so easily 
amended that large quantities of statutory matter have gotten into them. 
General constitutional reform is very difficult to achieve because of the 
tendency of Americans to glorify their constitutions and to revere what is 
ancient in government (at the same time embracing every new product 
of technology). Some of the more acute problems concerning constitu¬ 
tions require further analysis. 

Excessive Length.—Early state constitutions were relatively brief state¬ 
ments of basic principles. At that time the distinction between funda¬ 
mental and statutory law had not been made fully, yet the drafters of 
those revolutionary state documents understood perhaps better than 
later constitutional craftsmen that details ought to be left to legislative 
bodies. The extent to which minute details have been written into state 
constitutions may be indicated in comparative terms. In 1800 the longest 
constitution, that of Massachusetts, contained around 12,000 words; 
the shortest, New Jersey’s, about 2,500 words. 2 Now, California with 
75,000 and Louisiana with 63,000 compete in long-windedness; Vermont 
and Rhode Island, with 5,700 and 5,800, respectively, have the shortest 
constitutions. 3 

1 The Book of the States, 1948-1949, p. 146. 

* James Q. Dealey, Growth of American State Constitutions (Boston: Ginn, 1915), 
p. 39. 

• The Book of the States, 1948-1949, pp. 84-90. 
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There are many disadvantages to a constitution full of details. If a 
state is to keep up to date and meet the needs produced by changed situa¬ 
tions, then it is necessary to amend the law from time to time. If statu¬ 
tory matter is written into the constitution, the extraordinary procedures 
required for constitutional amendments must be followed in order to 
secure the desired changes. This burdens the electorate with the neces¬ 
sity of passing judgment on numerous propositions on the ballot and it 
greatly diminishes the possibility of securing the reforms thought necessary. 

The reasons for the expansion of state constitutions are several. First, 
people distrust the legislature and seek to write into the fundamental 
law provisions that cannot easily be altered. Second, judicial decisions 
are overridden effectively by constitutional amendment. Third, pressure 
groups attempt to consolidate their gains in permanent fashion by writing 
them into the constitution. Fourth, state and local functions have ex¬ 
panded, with a consequent necessity for new authorizations and agencies. 
Finally, the adoption by one-fourth of the states of the constitutional 
initiative has given the electorate a chance to propose constitutional 
change, and they have done so. 

Excessive Age.—Thomas Jefferson maintained that the social contract 
should be preserved through revolution and through periodical renewals 
of agreement. Given political democracy and freedom from barriers 
that might obstruct the achievement of majority rule, rebellion is not 
likely to occur in the United States. The idea of periodical renewals 
of agreement, however, has influenced state constitutional development 
considerably. Jefferson argued that each generation should establish 
its own organic law, for in a dynamic society men and conditions change, 
and therefore governments should change. The modem manifestation 
of this sentiment is found in constitutional requirements in several states 
making mandatory the submission to the people periodically of the ques¬ 
tion: Should a constitutional convention be called? The eight states 
with such provisions and the number of years between the submission 
of the question are shown in the table on page 814. 

Despite the reasonableness of the idea of periodical renewal, the plain 
fact is that the forces standing against change are nearly always able to 
prevent general reform. Most of them, motivated by some vested inter¬ 
est in the constitution as it stands, prefer to have things remain as they 
are rather than risk any change. Not only the utility corporations and 
others commonly identified with vested interests are involved, but local 
governments, school districts, civil servants, and many others may be 
numbered among the opponents of constitutional change. When a con¬ 
vention is proposed, they appeal to the natural conservatism of the people 
to oppose any general revision of the constitution. 

As a result, most state constitutions have continued through many 
years without general revision. The oldest are those of Massachusetts, 
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originally adopted in 1780, New Hampshire, which dates from 1784, and 
Vermont, which was framed in 1793. By way of contrast, the only wholly 
new or fully revised constitutions adopted since 1900 are those of New 
Jersey (1947), Missouri (1945), Georgia (1945), Louisiana (1921), Michigan 
(1909), Virginia (1902), and Alabama (1901). In 1949 the average state 
constitution had been in force over seventy years. 

It is true, of course, that most of the old constitutions have been 
amended many times, but the amendments, as often as not, have added 
to the disorganization of the documents, making them increasingly worse 
in form and often contradictory. Until the adoption of the 1945 consti¬ 
tution, Missouri’s organic law contained provisions governing the St. 
Louis World’s Fair of 1904. 

Model State Constitution.—In an effort to induce states to modernize 
their constitutions, the National Municipal League in 1921 first issued its 
model state constitution, which was drafted by a committee of distin¬ 
guished authorities on government. 1 The model constitution’s great 
assets are its conciseness, its clarity, and its modernity. It is not a short 
document, but its present 11,000 words exceed the constitutions of only a 
few states. It is written in clear and simple language. It provides for 
the features of state and local government that are regarded by authorities 
as most essential: the single-house legislature, the concentration of execu¬ 
tive power in the governor, a legislative council to plan and carry on re¬ 
search, the initiative and referendum, and county and city home rule. 

No state has adopted the model constitution in toto , or even consider¬ 
able parts of it. Progress in a field like this is likely to be slow and piece¬ 
meal. Some of the improvements of the Missouri constitution may have 
been inspired by the model. The rapid spread of the legislative council 
idea can be traced in part to the same source. Perhaps it has provided 
some incentive in the state executive reorganizations of the past twenty- 
five years. The important thing is to have people understand that govern¬ 
mental institutions and instruments can be improved. 

In its latest form, the model constitution contains 116 sections which 
are grouped into thirteen articles, concerned with 


bill of rights 
suffrage and elections 
legislature 

initiative and referendum 

executive 

judiciary 

finance 


local government 
civil service 
public welfare 
intergovernmental relations 
constitutional revision 
schedule 


1 The original committee was composed of Charles A. Beard, Arthur E. Buck, 
Richard S. Childs, Walter F. Dodd, Harold W. Dodds, John A. Fairlie, A. R. Hatton, 
Arthur N. Holcombe, Rayond V. Ingersoil, Isidor Loeb, Lindsay Rogers, and Clinton 
Rogers Woodruff. There have been three revisions: in 1928, 1933, and 1941. 
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Missouri’s New Constitution.—Because Missouri has fully revised its 
constitution in the present generation, examination of its charter may give 
an insight into the kind of constitutional change that may be expected 
in other states. The first impression that one gets is the reduction of bulk; 
the constitution was reduced to 11,000 words, or about one-third its former 
length; the number of articles was reduced from fifteen to twelve. Major 
changes were also made in content. The bill of rights was extended to 
include guarantees of the right of labor to organize and bargain collectively, 
of freedom of speech for the press, radio, and other channels of communi¬ 
cation, and of the eligibility of women for jury duty. The bicameral 
legislature was not changed but a number of procedural improvements 
were instituted, including a requirement of record votes in legislative 
committees and of a permanent committee on legislative research. The 
changes in the executive branch were most sweeping; the governor was 
given authority to group scattered agencies into departments; revenue 
and taxation matters were concentrated into a department of finance; 
and the merit system was extended, but not to all state functions. The 
lower judicial system was reorganized, replacing justices of the peace with 
salaried magistrates. 

Local home rule, in which Missouri pioneered, was extended to 
cities of 10,000 and to counties of 85,000 population or over. City and 
county cooperation and functional consolidation, as well as cooperation 
or consolidation of two or more counties, were authorized. Improve¬ 
ments were made in the field of taxation; especially notable was the pro¬ 
vision that the intangible personal property taxes be levied and collected 
by the state, but the proceeds returned to local governments. 


POWERS OF THE STATES 

As this book has stressed many times, the Federal government has 
only delegated powers; all remaining powers of government are left to 
the states. A closer examination, however, indicates that the Federal 
government holds a number of powers concurrently with the states. 
Among these are the power to tax, to borrow, and to maintain defense 
forces. In addition, the failure of the Federal government to utilize its 
powers fully has left to the states certain aspects of the regulation of inter¬ 
state commerce, bankruptcy, weights and measures, and other matters. 
On the other hand, it is well known that state authority has been reduced 
considerably in the last few decades by the expansion of the laws and 
interpretations of federal powers—such as taxing, commerce, treaty, and 
monetary. 

State Police Power.—The police power of a state is its authority to 
provide for the health, morals, safety, and welfare of the people. It is 
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not to be confused with the police function carried out by the police de¬ 
partments of cities. Under its general police power, which is not based 
on any specific provision of the state constitution but is a residual power, 
a state may, for example, set automobile speed limits, compel smallpox 
vaccinations, ban Sunday movies, defer mortgage foreclosures, or regulate 
the milk industry. To be sure, such legislation must come within the 
framework set by constitutions, both Federal and state. State regula¬ 
tions must not interfere unreasonably with the rights of liberty and prop¬ 
erty guaranteed under the Fourteenth Amendment. State laws may not 
violate any of the express prohibitions on state action listed in the Federal 
Constitution. 1 So long as they avoid the pitfalls of conflict with the 
Federal Constitution and laws properly enacted under it, and abide by 
the provisions of the state constitution, legislatures may proceed to legis¬ 
late in the interests of the general welfare. 

Applications of the state police power will be examined in two fields: 
(1) legislation to promote social welfare, and (2) legislation to promote 
economic interests. 

Social-welfare Laws. —State efforts to protect the public health through 
restricting minors to an 8-hour day and women laundry workers to a 
10-hour day have been upheld in the United States Supreme Court as 
reasonable exercises of the police power. 2 On the other hand, a New 
York law limiting bakery workers to 10 hours a day was found an unrea¬ 
sonable violation of freedom of contract. 3 After repeatedly reversing 
itself, the court finally decided that the states might regulate the wages 
and hours of women workers. 4 A state statute forbidding the advertising 
of tobacco on billboards, alleged to be an interference with interstate 
commerce, was upheld as valid. 5 A Massachusetts compulsory vaccina¬ 
tion law was declared not to be an unreasonable invasion of liberty guar¬ 
anteed by the due process clause. 6 

Economic Legislation. —Beginning in 1877, the United States Supreme 
Court conceded that states could regulate the rates and services of “busi¬ 
nesses affected with public interest.” 7 Regulation of meat packing, 
theater-ticket sales, private employment services, gasoline vending, and 
ice distribution were all held unconstitutional because they were not 
sufficiently affected with public interest. 8 In Nebbia v. New York, the 

1 See pp. 92-95. 

2 Holden v. Hardy, 169 U.S. 366 (1898), and Muller v. Oregon, 208 U.S. 412 (1908). 

3 Lochner v. New York, 198 U.S. 45 (1905). 

4 WeBt Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 

3 Packer Corporation v. Utah, 285 U.S. 105 (1932). 

6 Jacobson v. Massachusetts, 197 U.S. 11 (1905). 

7 Munn v . Illinois, 94 U.S. 113 (1877). 

8 The cases were Wolff Packing Co. v. Industrial Court, 262 U.S. 522 (1923); Tyson 
Bros. r. Banton, 273 U.S. 418 (1927); Ribnik t>. McBride, 277 U.S. 350 (1928); Williams v. 
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court accepted as constitutional a state milk-control law that involved 
price fixing and rejected claims that freedom of contract was unreasonably 
interfered with or due process denied. 1 The same year the court held 
valid the Minnesota moratorium law, which postponed foreclosure sales 
and extended the redemption period, as a valid exercise of the state police 
power which did not impair the obligation of contract. 2 In 1941 the 
court clearly reversed an earlier decision when it found valid a Nebraska 
law setting the maximum fees that might be charged by a private employ¬ 
ment agency. 3 

Power over Political Subdivisions.—States inherently possess authority 
to create and control units of local government, subject, of course, to 
any limitations imposed by state constitutions and to the requirement 
that they qualify under the republican form of government clause. 
Counties, cities, and other subdivisions of the state are creatures of the 
state. So vigilant was the Supreme Court to see that this aspect of a 
stated sovereignty is not impaired that it declared void a mild bankruptcy 
law enacted by Congress which would have permitted local public bodies 
to adjust their debt burden with state approval. 4 

Power over Suffrage and Elections.—The Federal government possesses 
no election machinery of its own but must rely upon the states to provide 
electoral services. Originally, definition of who might vote was left 
entirely to the states, but the adoption of the Fifteenth and Nineteenth 
Amendments prohibits discrimination on account of race and sex. Except 
for these limitations, each state may prescribe qualifications for voting, 
subject to the original limitation that the electorate for federal elections 
must be the same as that for the most numerous branch of the state legis¬ 
lature. Recent court decisions indicate, however, added federal authority 
over nominations and elections of federal officers. 5 

Other Powers.—Beyond those specifically mentioned, state powers 
are exceedingly difficult to classify. So long as it does not violate a limi¬ 
tation placed upon it by the Federal Constitution, a state may tax, create 
and regulate private corporations, enact criminal and civil laws, and pro¬ 
vide a wide range of services. 

Standard Oil Co., 278 U.S. 235 (1929); and New State Ire Co. v. Liebmann, 285 U.S. 262 
(1932). 

1 291 U.S. 502 (1934). 

2 Home Building and Loan Association v. Blaisdell, 290 U.S. 398 (1934). 

•Olsen t>. Nebraska, 313 U.S. 236 (1941). 

4 Ashton v. Cameron County Water Improvement District, 298 U.S. 513 (1937). 
Congress revised the law subsequently and many municipalities have taken advantage 
of its provisions. 

•In United States v. Classic, 313 U.S. 299 (1941), the conviction of an election 
commissioner for miscounting ballots in a congressional primary election was upheld. 
Smith v. Allwright, 321 U.S. 649 (1944), held that Negroes cannot be denied the right 
to participate in Texas Democratic primaries, reversing earlier decisions. 
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Chapter 87 

LEGISLATURES AND LEGISLATION 


The real blemishes in the system of State government are all found in 

the composition or conduct of the legislatures. 

James Bryce, The American Commonwealth. 1 

The first branch of government mentioned in most state constitutions 
is the legislative. There is good historical justification for this arrange¬ 
ment, because the early state constitutions vested by far the largest share 
of governmental power in the hands of the legislatures. Since that time, 
however, the legislature has lost in power, prestige, and importance. As 
in the Federal government, the chief executive increasingly has been 
looked upon by the people as their champion and leader, even in legisla¬ 
tive matters. Excessive localism, obsolete machinery, diffusion of re* 
sponsibility—all these have undermined public confidence in legislatures. 
Adoption of the initiative and referendum by about one-third of the states 
has reduced further the autonomy once possessed by legislatures. 

On the other hand, the hopes of man for truly responsible government 
rest more upon reform of the legislature than upon any other proposed 
improvement. In 1946 Congress took a significant step toward bringing 
up to date its archaic machinery, but by and large state legislatures have 
changed little in the last hundred years. Action on that front must be 
placed high on the agenda of democracy. 

LEGISLATIVE STRUCTURE 

The state legislature’s most striking structural feature is bicameralism. 
Like so many American institutions, the two-house idea originated in 
England and was transplanted to this continent during the Colonial period. 
The steps in the evolution of American legislative bodies have been traced 
in one of the chapters on Congress. 2 

The Two-house System.—With four exceptions, the American states 
have adhered to the bicameral plan. Early in the nation’s history, single¬ 
house legislatures existed in Pennsylvania (1776-1790), Georgia (1777- 
1789), and Vermont (1777-1836). Nebraska put its unicameral plan into 
operation in 1937. 8 

1 (New York: Macmillan, 2d ed., 1889), p. 526. 

* Chap. 12. 

• The experience of Vermont is recorded in Daniel B. Carroll, The Unicameral Legis¬ 
lature of Vermont (Montpelier: University of Vermont, 1933); background for the Ne- 
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The reasons for the original adoption of the two-house plan are numer¬ 
ous. It followed the bicameral pattern, which was widely used in the 
Colonial era. It provided a small second chamber which, in some states, 
could provide * 1 advice and consent” to the state governors. It erected 
another barrier and check to the exercise of governmental power, in keep¬ 
ing with the idea of limited government. De Tocqueville viewed the 
two-house plan with admiration, declaring 

Time and experience, however, have convinced the Americans that, even if 
these are its only advantages, the division of legislative power is still a principle 
of the greatest necessity. . . . This theory, nearly unknown to the republics of 
antiquity, first introduced into the world almost by accident, like so many other 
great truths, and misunderstood by several great modem nations, has at length 
become an axiom in the political science of the present age. 1 

This enthusiasm for the checks of the double-chamber plan is little 
shared by many contemporary political scientists, who regard other checks 
as more adequate and effective and who place emphasis on clearing out 
obstructions to legislative progress. 

Two additional arguments for bicameralism appeared subsequently. 
After the Federal Constitution was adopted, the desire to conform to the 
“federal plan” became strong; this consideration was a major factor in the 
abandonment of unicameralism by both Pennsylvania and Georgia. 
Second, as the states increased in population and diversity of economic 
endeavors, the two houses in many instances were placed on different 
bases of representation; many states today apportion one house by popu¬ 
lation and the other by units of local government. 

In an evaluation of the bicameral principle, the strongest weight is 
given to the second chamber as a check and the next to the two bases of 
representation. Even if a citizen wants a check on legislative action, 
upon analysis he is likely to find that that provided by the second cham¬ 
ber is inadequate and that more effective checks exist. The standing 
committee of the first house to consider a particular bill is the most apt to 
cull it out; eliminations at this stage run over 50 per cent of the total 
bills introduced. Through the veto power, the governor checks the legis¬ 
lature’s work. In many states, an additional check is possessed by the 
people, acting directly through the referendum. Finally, the laws enacted 
must run the gamut of the courts, which may test the constitutionality 
of legislation when cases are. properly brought before them. 

There is much to be said for having two bases of representation, espe¬ 
cially in the more heterogeneous states with their urban-rural and other 

braeka adoption is found in John P. Senning, The One-house Legislature (New York: 
McGraw-Hill, 1937). 

1 Alexis de Tocqueville, Democracy in America (New York: Knopf, rev. ed., 2 vols., 
1945), vol. I, p. 84. 
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sectional divisions. The idea has merit but its use need not be confined to 
the bicameral system. It can be employed in a single-house scheme by 
providing, for example, that some of the legislators shall be elected by popu¬ 
lation districts and some according to area, but all shall convene together. 

Unicameral Proposals.—In the widespread debates and discussions of 
the single-house legislature during the 1930’s, two principal arguments 
for the reform were advanced. First, the one-house plan would fix defi¬ 
nitely responsibility for action. The bicameral plan makes “ passing the 
buck” easy and fixing the blame difficult. The late Senator Norris once 
declared that special interests desiring to kill proposed legislation find it 
twice as easy when it is necessary to control only one of two houses. The 
conference committee, an inevitable institution under bicameralism, 
actually constitutes a sort of third house that sometimes operates in a 
most irresponsible fashion. Elimination of one house would simplify the 
legislative process by about 50 per cent and might serve to reduce the 
army of lobbyists who thrive on procedural complications that baffle the 
common man. 

Second, reduction to one house should make possible some additional 
prestige and compensation for legislators. Most one-house plans call for 
a relatively small-sized legislature. Because the single house would have 
added responsibilities, legislators ought to be paid more and might well 
be expected to give more nearly full-time service in the larger states. 

Features of unicameral plans are apt to vary considerably. Nebraska 
has forty-three members elected each two years on a nonpartisan basis 
from districts apportioned according to population. The model state 
constitution is silent on the number of members but would have them 
elected by proportional representation every two years. In other states 
that have seriously considered this reform, the number of members pro¬ 
posed has ranged up to eighty, often with 4-year terms and with salaries 
at $5,000 or more. 

The Two-house Plan in Operation.—While it is interesting to weigh 
the relative merits of the two plans, the plain fact is that nearly all the 
American states have bicameralism and are likely to retain it for a long 
time to come. Therefore this section is devoted to the existing structure 
of state legislatures. 

The legislative branch is officially known as “legislature” in one-half 
the states; nineteen use “general assembly’/; Massachusetts and New 
Hampshire retain “general court.” Upper houses invariably are known 
as “senates.” Lower houses most commonly are called “house of repre¬ 
sentatives”; four states use “assembly”; three retain “house of dele¬ 
gates”; New Jersey alone prefers “general assembly.” 

In all bicameral states the senate is a smaller body than the house, 
averaging in the forty-seven states one-third the house membership. The 
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range in size of state senates is from seventeen in Nevada to sixty-seven in 
Minnesota, with the average number of senators per state at thirty-seven. 

The other house ranges from thirty-five in Delaware to a maximum 
of 400 under New Hampshire’s recently revised apportionment. The 
average number of members of the lower house is just short of 120. 

In powers, the two houses are everywhere substantially coordinate in 
matters of legislation. The lower house traditionally is given the privi¬ 
lege of originating financial bills, but the senate usually may amend such 
bills freely. State senates customarily are assigned the task of passing 
upon certain classes of appointments by the governors. The function 
of impeachment, judicial in nature, usually involves both houses, the 
lower house instituting proceedings and the senate sitting as a court and 
rendering judgment. 


LEGISLATORS 

Basis of Representation.—American states use two principal bases of 
representation in their legislative bodies: population and units of govern¬ 
ment. The usual procedure for apportioning legislative seats involves 
action by the legislature following a decennial census. In order to avoid 
the deadlock occasionally encountered in reapportionment controversies, 
several states have created special boards or commissions for the purpose 
of apportioning. Such bodies are provided for in Arkansas, Missouri, and 
Ohio; if the legislature fails to act in California or South Dakota, ex officio 
commissions may act; Maryland allows the governor to reapportion its 
house. 

While there are many instances in which population is the sole crite¬ 
rion for apportionment and a few in which units of government are the 
only factors considered, an even larger number use some combination of 
the two methods. For example, it is common for a state to provide that 
the basis of apportionment shall be population but that each county shall 
have at least one member. On the whole, the legislative districts that 
emerge from the diverse methods of apportioning in the several states are 
not unreasonable. In most states that have metropolitan areas there is a 
tendency to underrepresent urban communities and overrepresent rural 
areas. This has reached a ridiculous extreme in California, which allows 
one state senator for about 4 million people in Los Angeles County and 
one for less than 10,000 in two rural counties. 1 

As with congressional districts, legislative districts may be drawn for 
personal or partisan advantage. Occasional requirements in state con¬ 
stitutions that districts must be composed of compact and contiguous ter¬ 
ritory have not been sufficient to prevent gerrymandering. 

1 Dean E. McHenry, “Urban vb. Rural in California,” National Municipal Review, 
vol. 35 (July, 1946), pp. 350-354, 388. 
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Legislative constituencies are normally single-member districts. This 
plan often magnifies the strength of the strongest group. For over half a 
century, however, Illinois has used a system which provides minority 
representation. The state is divided into senatorial districts only. Each 
district elects one senator and three representatives. In voting for repre¬ 
sentatives, the voter may cast all three votes for one candidate, or he may 
divide them. The highest three are declared elected. 

Proportional representation, explained in an earlier chapter, 1 has not 
yet been applied to the election of any state legislative body. Although 
PR, with the Hare plan of a single transferable vote, is technically 
a good device for securing a majority choice, the difficulty in under¬ 
standing it, the slowness in counting ballots, and the charge that it 
aggravates factionalization are all formidable barriers to its adoption by 
states. 

Sessions.—Forty-two of the state legislatures convene in regular session 
every two years; only Massachusetts, New Jersey, New York, Rhode 
Island, South Carolina, and California have regular sessions annually. In 
addition, legislators may be called together in special session at the dis¬ 
cretion of the governor in most states. In the biennial-session states it is 
most common for the legislatures to meet in January of the odd-numbered 
years but a few meet in even years or in other months. It is normal 
practice to limit, directly or indirectly, the number of days a legislature 
may be in session. About one-half the legislatures have their regular 
sessions limited to a given number of days, ranging from 40 to 90. Other 
states in effect limit the length of sessions by arranging legislator pay so 
that it expires after a stated period. These limitations are motivated in 
part through, a desire to save money, especially in states that pay legis¬ 
lators by the day, and in part by suspicions that having a legislature in 
session too long is unsettling and “bad for business.” 

A few states have experimented with a split-session arrangement, the 
so-called “bifurcated” session. It involves convening the legislature for 
a limited period, usually not more than a month, at which bills are intro¬ 
duced, the houses are organized, and urgent measures passed. Then the 
legislature recesses for a month or so to confer with constituents and to 
study pending legislation. After the recess the legislature devotes its 
time to the passage of bills introduced in the earlier period. The privilege 
of introducing new measures is restricted rigidly in the second portion of 
the session. The bifurcated session was intended in part as a remedy for 
the rush that attends the end of a session, and in part to ensure time for 
full public consideration of proposed measures. While it has not ended 
the closing rush, it performs a real service in requiring that important 
measures be kept before the public for a longer period. 

1 Chap. 11. 
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State Legislators 1 


Number, Term, and Salary 2 


State 

Senate 


Total 

number 

Salaries 

Number 

Term 



Alabama. 

35 

4 

106 

4 

141 

$10 per day 

Arizona. 

19 

2 

58 

2 

77 

$8 per day, 60 days 

Arkansas. 

35 

4 

100 

2 

135 

$1,200, 2 years 

California. 

40 

4 

80 

2 

120 

$3,600 per year 

Colorado. 

35 

4 

65 

2 

100 

$2,400, 2 years 

Connecticut. 

36 

2 

272 

2 

308 

1600, 2 years 

Delaware. 

17 

4 

35 

2 

52 

$1,000 per year 

Florida. 

38 

4 

95 

2 

13? 

$10 per day 

Georgia. 

54 

2 

205 

2 

250 

$10 per day 

Idaho . 

44 

2 

59 

2 

103 

$10 per day. 60 days 

Illinois. 

51 

4 

153 

2 

204 

$3,000 per year 

Indiana. 

50 

4 

100 


1.50 

$1,200 per year 

Iowa. 

50 

4 

108 


158 

$2,000, 2 years 

Kansas.. 

40 

4 

125 


165 

$5 per day 

Kentucky. 

38 

4 

100 


138 

$15 per day 

Louisiana . 

39 

4 

100 


139 

$20 per day 

Maine. 

33 

2 

127 

2 

184 

$850 per session 

Maryland. 

29 

4 

123 


152 

$1,800 per year 

M assachusetts. 

40 

2 

240 


280 

$2,750 per session 

M lrhigon . 

32 

2 

100 


132 

$2,400 per year 

Minnesota. 

67 

4 

131 


198 

$2,000, 2 years 

Mississippi. 

49 

4 

154 


189 

$1,500 per session 

Missouri. 

34 

4 

150 

2 

188 

$125 per month 

Montana. 

56 

4 

90 

2 

146 

$10 per day 

Nebraska . 

43 

2 

Unicameral 


43 

$1,744.18, 2 years 

Nevada 

17 

4 

43 

2 

60 

$15 per day 

New Hampshire. 

24 

2 

399 

2 

423 

$200 per term 

New Jersey ... 

21 

4 

60 

2 

81 

$3,000 per year 

New Mexico . 

24 

4 

49 

2 

73 

$10 per day 

NewYoik 

56 

2 

150 

2 

206 

$5,000 per year 

North Carolina 

50 

2 

120 

2 

170 

$600 per session 

North Dakota 

49 

4 

113 

2 

162 

$5 per day, 60 days 

Ohio. 

1 36 

2 

139 

2 

175 

$2,600 per year 

Oklahoma... . 

i 44 

4 

118 

2 

164 

$100 per month 

Oregon 

| 30 

4 

60 

2 

90 

$8 per day. 50 days 

Pennsylvania . 

| 50 

4 

208 

2 

258 

$3,000 pei session 

Rhode Island... 

44 

2 

100 

2 

144 

$5 per day 

South Carolina 

46 

4 

124 

2 

170 

$1,000 per year 

South Dakota 

35 

2 

75 

2 

110 

$1,050, 60 aavs 

Tennessee. 

33 

2 

99 

2 

132 

$4 per day, 75 days with pay 

Texas. 

31 

4 

150 

2 

181 

$10 per day 

Utah 

23 

4 

60 

2 

83 

$300 per year 

Vermont. 

30 

2 

246 

2 

276 

$750, 2 years 

Virginia. 

40 

4 

100 

2 

140 

$720 each session 

W nshington . 

46 

4 

99 

2 

145 

$1,200 per year 

West Virginia. 

32 

4 

94 

2 

126 

$500 per year 

Wisconsin. 

33 

4 

100 

2 

133 

$4,800, 2 years 

Wyoming . 

27 

4 

56 

2 

83 

$12 per day 


‘Compiled from The Book of the States , 1960-1061, pp. 110-111. 

*In addition to salary, some states pay per diem expenses or maintenance during sessions and other 
legislative duties. 


Terms and Compensation.—Senators generally are given longer terms 
of office than are members of the lower house. The most common pattern 
is 4 years for the senate and 2 for the house, but sixteen state senates 
have only 2-year terms and four lower houses have 4-year terms. 
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Compensation of state legislators varies widely. Less than one-half the 
states still compensate on a per diem basis, which ranges from $5 in Kansas 
to $15 in Nevada. In the others, pay is stated in terms of so much a 
period. New York leads with $5,000 per year; California is second with 
$3,600 annually; New Hampshire, with its host of legislators, manages 
to pay each one $200 for the 2-year term. In most states legislators are 
underpaid. In the larger states many of them put in a large part of their 
time on state work, but it is rare that one can live on the meager salary 
paid. The voters tend to look upon proposals for pay increases as “ salary 
grabs,” often forgetting that it is poor business indeed to send a $3-a-day 
man to the state house to appropriate tens of millions. The legislator 
cannot even live in the capital on the low per diem allowed by many states, 
much less support a family at home and conduct a campaign for reelec¬ 
tion. 

Legislative Personnel.—What sort of person serves in state legisla¬ 
tures? A number of factors condition the answer to that question. Legis¬ 
lators, as has been shown, are paid rather small amounts. They must 
serve actively for erratic periods, full time for a few months, and at odd 
times for the remainder of their terms. Occupationally, lawyers and 
farmers predominate, comprising nearly one-half of all state legislators; 
businessmen follow third; the occupations of the remainder scatter over a 
wide field. A high rate of turnover prevails among legislators, who appear 
to tire quickly of the low pay, indefinite working period, and frequent 
election campaigns. In a tabulation made in 1937, 70 per cent of the 
state senators and 50 per cent of the representatives were found to have 
served one or more previous terms in legislative office. 1 

It is alleged frequently that the level of competence among state legis¬ 
lators is low. While this is often overstressed, certainly there is much 
room for improvement. This might be accomplished by reducing the 
number, adding to prestige and responsibility, increasing the salary, and 
making available considerably more research, technical, and clerical 
assistance. 


LEADERSHIP AND POLITICS 

Legislative Officers.—The standard pattern concerning presiding officers 
is for the popularly elected lieutenant governor to preside over the senate 
and for the house to elect a speaker from among its own members. Since 
twelve states make no provision for lieutenant governors, their senates 
are chaired by presidents elected by the body. Powers of these presiding 
officers are much the same the country over. All speakers are empowered 
to appoint committees. Most of the senates allow their presiding officers 

1 Henry W. Toll, “Today's Legislatures,” Annals of the American Academy of Politi¬ 
cal and Social Science t vol. 195 (January, 1938), pp. 1-10. 
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to do likewise, but some permit a committee on rules or committees to 
choose, or vest power of appointment in the president pro tempore, who 
is elected by the senate. 

The presiding officers also have the prerogatives commonly assigned to 
chairmen of legislative bodies. In presiding they have a considerable 
amount of discretion in controlling the business of the house. In most 
states they decide to which committee a bill shall be referred, play a major 
role in the selection of bills for consideration on the floor of their legisla¬ 
tive bodies, enforce the rules of the house and decide points of order, and 
control who speaks in debates through the power of recognition. Beyond 
these formal powers, the speaker of the house is often a political leader in 
his own right and is able to influence the course of legislation by throwing 
his weight to one side or the other. Therefore he has a high place in party 
and factional councils and may be cultivated carefully by the governor, 
who seeks the maximum support for his legislative program. The lieu¬ 
tenant governor, an officer of the peopled choosing rather than the senate's, 
normally is much less powerful than the speaker. 

In addition to the presiding officers, state legislative bodies have a 
number of attaches and employees—clerks, secretaries, chaplains, ser- 
geants-at-arms, page boys, stenographers, and others. Usually they are 
selected by each house on the basis of personal or partisan sponsorship 
and patronage. 

Legislative Politics.—Most, but not all, American state legislatures are 
organized on partisan lines. The usual division is Republicans vs . Demo¬ 
crats, and legislative procedure is dovetailed into party rivalry. The 
caucus is a feature of nearly every state legislative body. Party members 
meet to discuss matters affecting their party on the legislative front. In 
order to plumb the inner springs of the legislative process in the Eastern 
and North Central states, much emphasis must be given to the formal 
party caucus. In these states party discipline tends to be relatively 
great, and the party serves to unify the directions of the legislative and 
executive branches. Only Minnesota and Nebraska have formally abol¬ 
ished party designations in their legislatures; in the former, party lines 
have reemerged despite their removal from the ballot. 

In the politics of many states of the West and South there is no Demo¬ 
cratic-Republican conflict of importance. On the contrary, the battle 
may be between different factions of the predominate party or among out¬ 
standing leaders and their followers. In every state there are great 
economic interests that strive for political ascendancy and legislative 
influence. Where party cleavage is strong, these interests are less obvious; 
where party lines are weak, pressure groups often come to the fore and 
play a major part in the alignment of the legislative body. The great 
importance of the relationship of state legislator to business corporation, 
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labor union, farm group, and other interest often is overlooked. This 
is not merely a question of lobbying but involves the whole matter of 
representation. The representation system cannot represent all interest 
perfectly. Most lobbyists perform valuable services to the legislature. 
Suppression of group representation would serve no useful purpose, but no 
valid objections can be made to requiring lobbyists to register and file 
statements about their employers and the money they spend to influence 
legislation, as is now required of those who represent groups before Congress. 

The Legislative Council Idea.—As state legislative work has become in¬ 
creasingly heavier and more complex, means have been sought to pro¬ 
vide the legislature with the leadership and planning facilities so sorely 
needed. The legislative council idea is the major method actually being 
tried for keeping the legislature abreast of its work. The council is a sort 
of master interim committee of the legislature, available to study state 
problems and to plan a legislative program. The legislative council has 
proven an admirable agency for taking charge of a research program, and 
some of the most notable achievements of existing councils have been in 
the field of fact finding. The states that have adopted and still retain 
the plan, with the years of adoption, are as follows: Kansas (1933), Ken¬ 
tucky (1936), Virginia (1936), Connecticut (1937), Illinois (1937), Ne¬ 
braska (1937), Pennsylvania (1937), Maryland (1939), Oklahoma (1939), 
Maine (1939), California (1941), Missouri (1943), Indiana (1945), Ala¬ 
bama (1945), Nevada (1945), North Dakota (1945), Arkansas (1947), 
Minnesota (1947), Ohio (1947), Utah (1947), Washington (1947), and 
Wisconsin (1947), Florida (1949), South Carolina (1949), and Texas (1949). 

The legislative councils range in size from eight members in Indiana 
to twenty-seven in Kansas. The usual plan is to have the entire member¬ 
ship of the council selected from the two houses, most commonly on an 
equal basis. Arkansas and Utah are the only ones that provide for repre¬ 
sentatives of the administration. In some of the states members of the 
council are selected by the presiding officers of the two houses; party affil¬ 
iation is a factor in the choice in most of the states. 

The arguments usually advanced against the council idea are that 
legislative power might become concentrated and that legislators might 
be tempted to meddle unduly in administrative affairs. Such fears have 
not been justified from the experience of the states that have used the 
council plan for a period of time. The spread of the council idea is one 
of the most encouraging signs in the state legislative field. 

LEGISLATIVE PROCEDURE 

Legislative Committees.—Whether standing committees are appointed 
by the speaker of the house or the president of the senate, or chosen by 
a senate committee, the considerations of seniority and political influence 
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are apt to be major factors in determining committee assignments. As 
in Congress, state legislatures do the bulk of their work through standing 
committees. Therefore, rivalry for good committee assignments is very 
great. In most states seniority is not as potent a factor as in Congress. 
The speaker of the house may use committee appointments to repay polit¬ 
ical debts incurred in his campaign for the speakership. Pressure groups 
frequently exert themselves to see that the committees with which they 
are particularly concerned are loaded with legislators favorable to their 
cause. 

The number of standing committees varies from state to state and 
from house to house, but the over-all average is between thirty and forty 
per house. Like congressional committees, state legislative committees 
have great power over the bills referred to them. The more important 
bills are deemed to justify public hearings. After committee discussion 
is completed, a vote is taken on the bill. If the committee is favorable, 
the bill is reported out to the floor of the legislative body with the recom¬ 
mendation that it be passed. If the committee is unfavorable, the bill 
may be tabled or pigeonholed. The burying of bills in committee is not 
as decisive in the states as in Congress, because nearly one-half the states 
require that all bills must be reported out; in both these and other states 
bills may be withdrawn from committee through a discharge procedure, 
usually by a majority vote of the whole house. 

One simple but highly desirable reform in committee procedure is the 
joint committee plan. Of course, every bicameral legislature must have 
some joint committees to deal with common problems of administering 
the legislative establishment. This proposal, however, involves the 
merger of similar standing committees of the two houses into joint com¬ 
mittees. This would reduce the necessary hearings on a particular bill to 
one, thus ending the needless duplication of time, testimony, and travel 
that takes place under the dual system. The plan has been used success¬ 
fully by Maine and Massachusetts. It is a mild reform that could be 
instituted in most states by a mere alteration of legislative rules. 

Special or select committees usually are selected by the presiding 
officers. Such bodies are established for a specific purpose, such as investi¬ 
gation of a problem that is outside of or cuts across normal committee 
jurisdiction. Sometimes these are joint committees, including members 
of both houses. In some states they may be ad interim committees, em¬ 
powered to work between sessions of the legislature. However, such 
bodies have been declared void in several states. 

Procedure on the Floor.—The legislative process in the American 
states follows rather closely the pattern set by Congress. Bills are intro¬ 
duced by any member, who merely sends the proposed measure to the 
“ hopper ” or basket on the clerk's desk. They are read the first time, 
often inaudibly and by title only, and referred to committee. The com- 
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mittee considers, rejects most of them, and recommends passage of some. 
The house in which the measure was introduced, on second and third 
reading, debates and amends, then adopts or rejects. 

There is great variation in the method by which roll call is taken and 
in the conditions under which it is necessary. A few states make a record 
roll call mandatory for the passage of all bills. Others require that a 
record vote be taken if demanded by a relatively small number of legis¬ 
lators, ranging from one in some states to one-fifth in others. Finally, 
Illinois and Utah make a roll-call vote mandatory only when demanded 
by a majority of members. If securing a record vote is made too difficult 
there is danger that legislators will hide behind the screen of anonymity 
when controversial matters arise. Constituents have a right to know how 
their representatives vote on final passage of every measure. Oral roll 
calls take time, but this factor is no longer a good excuse for not taking a 
record vote. Fifteen states have now installed, in one or both houses, 
electric roll-call devices. The usual electric system provides each legis¬ 
lator with two push buttons at his desk, one marked “yes” and one 
marked “no.” At the front of the chamber is a scoreboard on which 
appear the names of all members. When the presiding officer calls for a 
vote, the members push the button appropriate to their sentiments on the 
proposition at hand; the board lights up and opposite each legislator’s 
name his vote is shown by a green light for “yes” and a red light for “no.” 
An electrical machine punches the roll call on printed sheets, which may 
then be distributed to the press representatives and go into the permanent 
records of the house. 

Final passage having been achieved in the first house, a bill is sent to 
the second. There the process is repeated, beginning with reference to 
committee and ending with a vote on final passage. If different versions 
of the same bill are passed by the two houses and neither house is willing 
to recede, the differences are compromised in a conference committee, in 
which each house is represented by an equal number of its members. After 
the conference committee completes its work, the compromise version 
of the bill is voted upon in each house; if accepted it goes to the governor 
for signature. 

State legislatures are bound by more constitutional and legal restric¬ 
tions than is the Federal Congress. For example, nearly all states require 
that bills be read three times and nearly one-fourth of them require the 
three readings in full. Because this is a physical impossibility in the 
larger states, various dodges have developed, such as interpreting the 
printing of the bill as a reading, or accepting the mumbling of the title 
as oral reading. Generally the states have been stricter than has Congress 
about requiring that bills relate to a single subject and that amendments 
be germane or appropriate to the original bill; most state procedures would 
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not tolerate riders of the sort so commonly added to bills in the United 
States Congress. Nearly all states have by constitution, statute, or rule 
set a time limit on the introduction of bills, requiring that bills be intro¬ 
duced early enough in a session to permit adequate time for consideration. 
The limits vary from a deadline set on the fifteenth day of a session to 
the last three days of a session. A deadline well in advance of halfway 
through the session is advisable in order to provide interested persons 
with an opportunity to examine proposed legislation and to testify on it 
in committee if desired. Without an adequate deadline, a bill may be 
introduced and passed in the closing rush without the knowledge of the 
public. 

Governors and Legislation.—Governors, in nearly all states, have the 
power to recommend legislation, call special sessions, and veto bills passed 
by the legislature. Only the veto power requires much discussion. Gov¬ 
ernors are given the veto power in every state except North Carolina. 
It normally extends to ordinary bills and not to constitutional amend¬ 
ments or to initiative measures. In view of the great volume of legis¬ 
lation that reaches the governor’s desk in the closing weeks of a session, 
the time allowed for consideration by the executive scarcely appears ade¬ 
quate. In all states with a gubernatorial veto, a bill becomes law after 
a stated number of days even if the governor does not sign, provided the 
legislature has not finally adjourned. The governor is given only 3 days 
in several states; the maximum allowed anywhere is 10 days; the median 
in the forty-eight states is 5 days. If, however, the legislature has ad¬ 
journed sine die, an entirely different situation prevails. About two- 
thirds of the states provide that a bill goes into effect if the governor does 
not sign within the specified time, which ranges from 5 to 30 days. Most 
of the other one-third deem the bill dead (“pocket vetoed”) if the governor 
does not approve in the stated period, which varies from 3 to 30 days. Of 
course the latter states give the greatest power over legislation to the 
chief executive. In case the legislature is still in session when the governor 
vetoes, it has an opportunity to pass the negatived measure over his veto. 
Most of the states require a two-thirds vote of those present or elected 
in order to override a veto; five require a three-fifths vote; seven permit 
passage of bills over a veto by a simple majority. 

It is the item veto over appropriation bills that might constitute a 
desirable reform for the Federal government. Thirty-eight states have 
vested in their governors power to eliminate particular items of appro¬ 
priation bills. This is appropriate recognition of the governor’s primary 
responsibility for budgetary matters. It has been successful in keeping 
state expenditures under control and constitutes a proper companion 
authority to the more recent power granted in many states, that of fram¬ 
ing and submitting an executive budget. 
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Legislative Aids. —About two-thirds of the legislatures have provided 
themselves with or availed themselves of bill-drafting agencies. These 
services are uneven in quality, however, varying all the way from a single 
handy man who takes part time from other duties, to the modem legis¬ 
lative counsel bureau with its full-time staff of expert attorneys. A good 
bill-drafting agency not only earns its keep through avoiding loopholes in 
the law and future trouble in the courts, but it also frees the legislature 
to some extent from undue dependence upon executive-prepared legisla¬ 
tion. A sensible use of legal talent from a drafting agency during the 
periods between legislative sessions is in the preparation of codifications 
or revisions of state laws. 

Informational services are needed also, and most of the legislatures 
have some assistance in this field. Often it is provided through a division 
of the state library or a bureau of the state university. Although good 
reports do emerge from these sources, the most purposeful research work 
is done by the legislature’s own agencies. Sometimes it comes from fact¬ 
finding personnel attached to legislative committees, standing and special, 
and at other times from research divisions of legislative councils. The 
important difference between research produced for the legislature by an 
external agency and that done by the legislature through its own agency 
is that the latter is more apt to be closely related to legislative needs and 
more likely to gain legislative confidence. 

DIRECT LEGISLATION 

The Initiative. —The initiative is an electoral device through which an 
individual or group may propose legislation by securing the signature of 
the requisite number of qualified voters. The proposition is then placed 
before the electorate for adoption or rejection. 

The initiative is called “direct” when filing the petition is followed 
by the submission of the proposition to the voters. It is “indirect” when 
submission is first to the legislature. Then, if that body does not approve, 
it goes before the voters. 

The nineteen states which have adopted the statutory initiative are 
as follows: Arizona, Arkansas, California, Colorado, Idaho, Maine, Mas¬ 
sachusetts, Michigan, Missouri, Montana, Nebraska, Nevada, North 
Dakota, Ohio, Oklahoma, Oregon, South Dakota, Utah, and Washington. 
If this list is compared with that of the states using the constitutional 
initiative, it will be found that six additional states: Idaho, Maine, Mon¬ 
tana, South Dakota, Utah, and Washington have adopted the statutory 
initiative. The drafting of such measures normally is done by interested 
groups or their attorneys. The official title and the brief summary that 
appear on the ballot are the work of the attorney general or some other 
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officer designated for the purpose. The number of signatures required to 
qualify a proposition for a place on the ballot is set in the state constitu¬ 
tion or laws, in terms of a percentage of voters or a flat number. The 
percentage of voters required to initiate a statute ranges from 5 to 10 per 
cent. Some states require that there be a minimum geographic distri¬ 
bution among those who sign. If a majority of voters vote in favor of an 
initiated measure, it becomes law; frequently statutes so adopted have a 
privileged status and may not be repealed by the legislature. 

The Referendum. —The referendum is a scheme through which voters 
may, by petition, force submission to the whole electorate of a bill passed 
by the legislature. The number or proportion of signatures required is 
usually less than for the initiative. Emergency measures commonly are 
excluded from referendum action. If the voters disapprove of the act as 
passed by the legislature, it becomes null and void. A law is postponed 
from going into effect by the filing of a valid and adequate referendum 
petition. Twenty-one states have adopted the referendum, including all 
those using the initiative, plus Maryland and New Mexico. The number 
of signatures required ranges from 5 to 10 per cent of the voters. 

There are several variations of these two instruments of direct legis¬ 
lation, but most controversy on the matter centers around the general 
principles outlined above. The people of the states that saw fit to adopt 
one or both of these devices were probably influenced by the arguments 
that they would provide a check on corrupt and inert legislatures and 
provide a useful instrument for the education of the citizenry. The oppo¬ 
nents of direct legislation usually assert that it places an additional load 
on the already overburdened electorate, and it modifies representative 
government by destroying legislative responsibility. 

In addition to the state-wide use of the initiative and referendum, 
hundreds of cities and counties in the United States make extensive use 
of direct legislation. 
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Chapter 38 

THE GOVERNOR AND ADMINISTRATION 


Strictly speaking, the governor is not the head of the executive depart¬ 
ment, but a member of it. The executive department is parcelled out in 
several pieces, and he is one of the pieces. 

John Fiske, Civil Government in the United States , l 

The experience of the American colonists with arbitrary royal and 
proprietary governors led to a deep-seated distrust of executive power. 
Therefore it was natural that early state constitutions, while providing 
for the office of governor, minimized executive authority. In many 
states, governors were elected by legislatures and were checked by execu¬ 
tive councils. 


EVOLUTION OF THE STATE EXECUTIVE 

Colonial Governors.—The office of governor existed in each of the 
thirteen colonies. In the royal colonies the governor was a sort of vice¬ 
roy, sent out from London and representing the British government. 
Proprietary governors were appointees of the proprietors and carried out 
their wishes. Only in Massachusetts (before 1684), Connecticut, and 
Rhode Island did charters permit the colonists to choose their own execu¬ 
tives. After the Massachusetts Company moved to the continent, John 
Winthrop was chosen governor by the body of freemen, 2 but it proved 
difficult to assemble them, with the result that legislative authority and 
gubernatorial selection were vested in the general court. The governors 
of Connecticut and Rhode Island were chosen by the voters, but they 
were not endowed with any of the coercive powers possessed by royal and 
proprietary governors or by state governors of today. 

In both royal and proprietary colonies the governor was a powerful 
officer. On the executive side he possessed the power of appointment and 
was commander in chief of the military. On the judicial front, he was 
head of the colonial high court and dispenser of pardons and reprieves. 
For the legislative branch, he appointed the members of the upper house, 
recommended legislation, exercised the veto power, and dissolved the 
legislature at his own discretion. The governor's powers were limited, 
on the other hand, by the legislative assemblies which assumed control 

1 (Boston: Houghton Mifflin, 1890), p. 170. 

2 George P. Fisher, The Colonial Era (New York: Scribners, 1901), p. 112. 
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of the purse strings. The popularly elected chamber of the legislature 
insisted upon and received generally the financial prerogatives that had 
been won by the British House of Commons. 

First State Governors. —Constitutions framed and adopted by the 
states in the revolutionary and confederation era invariably included 
the office of governor but subordinated it to the legislature. Most of the 
states vested power to select the governor in the legislature; only Mas¬ 
sachusetts, New Hampshire, and New York provided for popular election. 
The gubernatorial veto, today used in all but one state, was granted 
originally only in Massachusetts; New York had a modified veto power 
vested in governor and council. The majority of the original states fur¬ 
ther held the executive accountable to the legislature or the voters by 
limiting his term to 1 year. 

Development of the Governorship, 1800-1900. —During the first half 
of the nineteenth century, the governors were gradually made elective 
by the people, and executive councils were abandoned in many states. 
But the process of making the governor a strong executive was not yet 
completed. A mania for popular election spread to other state executive 
offices. Attorneys general, auditors, controllers, treasurers, secretaries 
of state, and other officers were given their own constitutional pedestals 
and made elective by the people. Although substantial gubernatorial 
independence of the legislature was at last achieved, executive power was 
diffused by popular election of other executive officers and boards. This 
might be called “the era of the plural executive,” and it continues down 
to date in several states. 

Toward the latter half of the last century, the powers of the gover¬ 
nors were strengthened somewhat. The veto power was gradually 
granted in nearly all states. The power to veto items of appropriation 
bills had been granted in about one-third of the states by the turn of the 
century. Executive councils were abolished in most states. Often 
referred to as “chief executive,” the governor continued to wield only 
a part of the executive authority. Woodrow Wilson, near the end of 
the period under review, contrasted the offices of federal and state ex¬ 
ecutives: 

Of state officials associated with the governor it may, on the other hand, be 
said that both in law and in fact they are colleagues of the governor, in no sense 
his agents, or even his subordinates, except in formal rank in precedence. They, 
like himself, are elected by the people; he is in no way concerned in their choice. 
Nor do they serve him after election. They are not given him as advisers; they 
are, on the contrary, coordinated with him. 1 

1 Woodrow Wilson, The State , Elements of Historical and Practical Politics (Boston: 
Heath, 1898), p. 499. 
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Through the years, governors were given added independence through 
lengthening the term of office to 2 or 4 years in nearly all states. Growing 
prestige of the office was indicated by the more generous salaries provided. 

Trends in the Twentieth Century.—Since 1900 earlier tendencies to 
make the governor a weak executive have been reversed in a majority of 
the states. Beginning in the first decade of the century, states began to 
reexamine their administrative establishments and to propose reforms. 
During the second and third decades state after state put into effect 
reorganization plans. With few exceptions, the changes introduced 
centered around the expansion of gubernatorial powers over administra¬ 
tion. The normal pattern was to abolish dozens of boards and commis¬ 
sions and to transfer their functions to regular departments, the heads of 
which were appointed by and responsible to the governor. Only in New 
York, Virginia, and Tennessee, however, was the number of elective 
executive officers reduced. Elsewhere the reorganizations related mainly 
to agencies over which the legislature had control. Departmentalization 
of most state activities greatly expanded the authority of the governor. 

Hand in hand with administrative consolidation went the creation of 
the executive budget system. The usual pattern in the reorganized 
states was to make the governor responsible for the preparation of a 
financial plan, including both revenues and expenditures, and its sub¬ 
mission to the legislature. The chief executive's authority over the 
administration also was increased greatly by the vesting of fiscal controls 
in his hands or in those of a director of finance or other officer responsible 
to him. Among these controls are expenditure control, central purchas¬ 
ing, and others that will be discussed later. 

SELECTION PROCESS 

Qualifications, Terms, and Pay.—The governor and the lieutenant 
governor, if there is one, usually have identical formal qualifications for 
office. These are, almost always, that a person must be thirty years or 
more of age, a citizen of the United States, and a resident of the state for a 
minimum period of time. It is perhaps unnecessary to specify such mat¬ 
ters, because it is unlikely that the electorate would offend any of these 
rules even if they were left out of the constitution. 

The governor's term of office is 4 years in twenty-seven states and 2 years 
in twenty-one states. There has been a tendency to make the term longer; 
the average of more than 3 years prevailing today may be contrasted with 
the average of slightly more than 1 year at the time of the adoption of the 
Federal Constitution. Two-fifths of the states, including Pennsylvania, 
New Jersey, and Indiana, forbid governors to serve more than one, two, 
or three successive terms, but this device has not led, as it has in some 
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Latin-American countries, to coups d’itat to keep the incumbent in by 
violence. The rest of the states have been content to keep their executives 
available for reelection in case the electorate so desires. 

Salaries of state executives are on the whole low. The only salaries 
above $17,500 are those of New York ($25,000), California ($25,000), Penn¬ 
sylvania ($18,000), Massachusetts ($20,000), New Jersey ($20,000). 
The lowest is that of Maryland ($4,500). The median is now $10,000. 
Even in the agricultural states of the West and South, the type of man 
chosen governor usually could make more by staying on the farm or in 
professional practice. It is certainly poor policy to pay public servants so 
much less than the businessmen and other people they deal with are able 
to earn. In most states, governors also have the use of a mansion and re¬ 
ceive an allowance for entertaining. 

Election.—Everywhere governors are elected under party designations. 
They are nominated for office, in most states, by the direct primary. Even 
in primary states, however, there has been a recent tendency, led by New 
York and Indiana, to exempt the governorship from the primary and to 
nominate through party conventions. The return to the convention system 
of nominating candidates for the post of chief executive has added much 
interest to party organizational matters, has reduced expenditures of 
aspirants greatly, and may have improved the quality of the candidates 
chosen. The great majority of the states continue to use the primary 
plan; in order to assure a majority choice, a few states conduct a runoff 
primary. 

Most states hold gubernatorial elections in even-numbered years, 
combined with congressional elections. A few, including many of the 
Southern states, have chosen odd-numbered years for state elections. 
Virtually all states elect governors on the highest vote cast, whether plu¬ 
rality or majority, but a few insist upon a majority and throw the election 
to the legislature if none is obtained. The popular-vote, at-large system 
of voting for governor is commonly assumed to be in universal use, but 
in Mississippi an electoral-vote scheme is still in effect. In Georgia the 
“ county-block ” plan, which has been used in party primaries, recently 
was proposed for general elections as well. In the 1946 Democratic 
primary, the Georgia scheme resulted in the nomination of Gene Talmadge 
for governor despite the fact that one of his rivals polled more popular 
votes than he did. 

The governorship regularly attracts a considerable number of aspirants 
and candidates. Those who are successful generally have had some 
experience in the legislature; a term or two as county prosecutor also is 
common. The office commands respect and the powers make it a post to 
be desired. Governors frequently vault to United States senatorships 
and occasionally to the presidency. With such stakes, it is not surprising* 
that competition for the office is keen. 
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Removal* —The governor can be removed from office by impeachment. 
Indictment is by the lower house, and trial by the upper. The chief 
justice of the supreme court in many states presides when a governor 
is under impeachment trial. This method of removal has not been used 
to any great extent. New York, Texas, and Oklahoma each removed 
governors by impeachment in the period 1913-1923. The mere existence 
of the power may be a deterrent upon some governors. The fact that 
the legislature is in session for only limited periods in most of the states 
limits the possibility of impeachment proceedings. Since the governor 
usually has the sole power to call special sessions and may even specify 
what the legislature can do in such sessions, there is little chance of im¬ 
peaching him except at regular sessions. 

Eleven states have provision for removal by recall. This device, 
explained in an earlier chapter, 1 permits voters, by signing petitions, to 
require a special election to determine whether or not an official should be 
superseded before his term expires. It has been used to remove a gover¬ 
nor on only one occasion, in the state of North Dakota. When adequate 
safeguards are provided to ensure that it is not abused, the recall offers 
a weapon by which an officer can be dismissed whenever a sufficiently 
large proportion of the electorate judges such action desirable. 

Whether the office of governor is vacated through impeachment, recall, 
death, or resignation, a successor is provided for in the constitution. 
In most cases this is the lieutenant governor; but when there is no such 
officer, usually the president of the senate or the speaker of the lower 
house succeeds to the governorship. 

POWERS OF THE GOVERNOR 

Appointment and Removal.—One of the most decisive powers of the 
executive is that of appointment and removal. Through his power to 
appoint, the governor may surround himself with fellow administrators 
who share his views and will carry out his policies. The governor also 
may secure, through his use of this power, the support of legislators. 
Although greatly reduced in volume since the adoption of merit systems 
in many states, gubernatorial appointments still loom large because of the 
increasing integration of authority in the major department heads and 
bureau chiefs. 

The scope of the appointing power is limited by the persistence of 
constitutional offices, filled by popular election. Normally subject to 
confirmation, mostly senatorial, governors appoint secretaries of state in 
seven states, attorneys general in four, controllers in nine, auditors in six, 
treasurer in one, and superintendents of public instruction in fourteen.* 

* See' pp. 248. 

2 The figures for secretaries of state and attorneys general are from The Book of the 
States , 1948-1949 , pp. 617-618; those for other offices are from New York State Con- 
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These offices, in all other states in which they exist, are elective, in most 
cases by the people but occasionally by the legislature. 

The mode of selection used for other department heads varies likewise. 
Taken as a whole, the most common pattern is to vest appointment in the 
governor, with or without senatorial confirmation, but a surprisingly large 
number of major state administrators are chosen by some means other 
than gubernatorial appointment. Almost inevitably this leads to some 
measure of irresponsibility, for neither the electorate nor the legislature 
is able to coordinate the functions or even judge the stewardship of a 
large number of semi-independent officials. 

Legislative Powers. —The role of the governor in legislative procedure 
was touched in the previous chapter. The governor’s major legislative 
powers are (1) to call special sessions, (2) to recommend policies and 
legislation, and (3) to veto bills. 

Power to convene extraordinary sessions of the legislature is univer¬ 
sally vested in the governor. In most cases, the governor’s power is an 
exclusive one, unshared with the legislature. New Hampshire alone per¬ 
mits the legislature to call itself into special session, but the power has 
not been exercised. In a few states, the governor is required to convene 
the legislature if requested by a fixed proportion of the legislators. 1 It 
appears that about one-half the states further empower the governor to 
specify what matters may be taken up by the legislature in the special 
session. 

Depending greatly on the political situation prevailing in a state and 
on the personal qualities of a governor, the power to recommend legis¬ 
lation can be one of the most influential possessed by the chief executive. 
Assembling not long after its election (usually in January after a Novem¬ 
ber election), the legislature almost inevitably looks to the governor to 
propose a positive legislative program. If the governor produces a well- 
conceived plan and has the ability to sell it to the legislators, the program 
of the administration is likely to become the principal focus of attention 
during the session. On the other hand, if the legislature is hostile to the 
governor, or if he is weak, it may proceed to devise a program of its own. 
Happily, the former situation prevails most commonly, and the governor 
is able to exert positive leadership. Principal messages to the legislature 
often are delivered in person, with radio broadcasting facilities carrying 
his address throughout the state. 

The veto power, described already in some detail, is not as negative 
as it might appear at first impression. It arms the governor with a weapon 

stitutional Convention Committee, Problems Relating to Executive Administration and 
Potters (Albany: The Committee, 1938), pp. 17-18. 

1 New York State Constitutional Convention Committee, Problems Relating to 
Legislative Organization and Powers (Albany: The Committee, 1938),TP* 403-405. 
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he can use to defend his positive program, to protect the financial position 
of the state, to curb excessive localism, and to ferret out ill-drafted and 
unconstitutional measures. Often the threat of veto is enough to keep the 
legislature off a course of action opposed by the governor. In recent years, 
governors of many states have held public hearings on major bills in order 
to permit proponents and opponents an opportunity to air their views. 
Because of the great volume of legislation passed in the closing rush, the 
governor’s veto is often absolute; after the legislature has adjourned finally, 
it is impossible for him to return a disapproved bill to the house of origin, 
so his action is final. The power to pocket veto and to veto items of 
appropriation bills adds greatly to the sum total of gubernatorial authority 
in the states permitting those practices. 

Military Powers. —Early state constitutions placed great stress on the 
governor’s role as commander in chief of the armed forces of the state. 
After the adoption of the Federal Constitution and the assumption by the 
Federal government of paramount authority in military matters, this 
aspect of the governor’s power diminished greatly in importance. The 
enactment of National Guard legislation at the close of the First World 
War emphasized even more the supremacy of federal control over the 
former state militias. In time of national emergency and war, the various 
state units of the National Guard are called into active duty and operate 
as integral parts of the Army. 

The governor has retained, however, a great deal of control over state 
armed forces. Except when in federal service, National Guard units are 
under gubernatorial command. Subject to the provisions of state con¬ 
stitution and law, the governor commissions officers and calls out the 
militia to suppress insurrections or deal with emergencies. During the 
last two decades, for example, governors have used state troops to restore 
order in strikes, quell outbreaks in state penitentiaries, do rescue and police 
work in flood and earthquake disasters, and perform several other services. 

In practice, governors do not place great importance upon their func¬ 
tions as commanders in chief. Military matters are delegated to an 
adjutant general and his staff. Some governors pervert their power to 
commission officers to political purposes and honor untrained citizens 
with high rank. When this rank is purely honorary, no great harm is 
done, but when National Guard units are loaded with officers selected on a 
political basis, the effectiveness of that force in wartime may be under¬ 
mined seriously. 

Financial Powers. —As the reorganization of the administrative branches 
of state governments has proceeded, governors have been given more and 
more authority over finances. Originally, the governor had control only 
over the expenditures of that portion of the administrative establishment 
that was placed under his direct jurisdiction. The spread of the veto 
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power to state after state gave the chief executive at least a negative 
authority over proposed expenditures. The item veto expanded his 
measure of control very greatly. 

It was the twentieth-century reorganizations that gave governors the 
most potent of their controls over money matters. Centering in the 
budget, they were (1) the power to formulate the financial plan, and (2) 
the power to execute it. The executive budget is a comprehensive finan¬ 
cial plan, usually containing estimates of revenues, recommendations of 
new revenues (if any), and proposals of amounts of expenditures for each 
purpose and agency. In most reorganized states, the responsibility for 
formulating this budget is placed squarely on the shoulders of the governor. 
After the budget is authorized, the governor usually possesses powers 
which may be used to control the pattern of expenditures by executive 
agencies. The most effective of these controls affect purchases, con¬ 
struction, limitation of expenditures over particular financial periods 
(months or quarters), and the imposition of compulsory savings. 

The Pardoning Power. —The governor’s power to grant pardons and 
reprieves is judicial in nature and is derived from the role of the royal 
colonial governor as chancellor. It exists to provide a remedy for mis¬ 
takes that are made in the trial and conviction of alleged criminals and 
to release offenders who are deemed to have reformed. In the early days 
while populations were small and other duties of office not too heavy, 
governors could give applications for executive clemency their personal 
attention. The busy state executive of today rarely can find time to 
examine more than the most spectacular cases. 

A tabulation made for the New York Constitutional Convention of 
1938 1 revealed that twenty states refrain from placing the sole authority 
for pardoning in the governor. Of these states that have modified guber¬ 
natorial responsibility for pardons, sixteen have pardon boards, which 
may or may not include the governor, and four require ratification of 
executive action by either council or senate. Even in the states that have 
retained the pardoning power solely in the hands of the governor, nineteen 
states have established advisory pardon boards to investigate and recom¬ 
mend to the governor. 

Few governors relish this aspect of their work. Applications for par¬ 
dons and commutation of sentence consume great amounts of time and 
nervous energy, and are among the most distasteful tasks a state execu¬ 
tive has. The present trend is to place primary emphasis on the decision 
or recommendation of a full-time board or staff, preferably trained in the 
field of penology. 

1 New York State Constitutional Convention Committee, Problems Relating to 
Executive Administration and Powers, pp. 68-79. 
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Chief Administrator. —State constitutions commonly refer to the gov¬ 
ernor as “chief executive” and assign him the task of seeing that laws are 
faithfully executed. Some even follow the Federal Constitution in giving 
him power to require department heads to render reports to him in writing. 
Although not always stated in so many words, the governor is usually 
expected to head the executive branch of state government and to use 
such powers as are delegated to him to get some order out of the chaos 
created by constitutional provisions written to fit another age and inspired 
by a political philosophy that is outmoded today. In addition, he is 
expected by public opinion, in nearly every state, to serve as chief legis¬ 
lator, despite constitutional provisions, express or implied, that the doc¬ 
trine of separation of powers must prevail. Thus the modem governor 
is faced with the often difficult task of asserting himself as a real leader by 
utilizing such powers as he is given or can assume. 

That it has been possible for the governor to emerge from figurehead 
to leader, as Leslie Lipson aptly puts it, 1 has been due less to formal 
powers vested by legal sanction than to the position of the chief executive 
as party leader and representative of all the people. At the head of the 
state ticket of his party, the gubernatorial candidate commands a special 
position in party councils and frequently is the outstanding leader of his 
party. Like the President in the national field, the governor is selected 
by a process involving the whole electorate and therefore with some 
justice can claim to be their spokesman and leader. 


STATE ADMINISTRATION 

Constitutional Officers.—In addition to the governor, a number of state 
officials are popularly elected in many states. 

The lieutenant governor succeeds to the governorship in case of vacancy 
and is usually the presiding officer over the state senate. Sometimes he 
also has minor administrative assignments, such as serving on boards and 
commissions. 

The secretary of state is the official custodian of records, keeper of the 
seal, issuer of corporate charters, and supervisor of election administra¬ 
tion. His work is largely routine in nature. 

The attorney general is the chief legal officer, who performs many types 
of legal services for the state including prosecution, the overseeing of local 
law-enforcement officials, defense of the state, and the furnishing of legal 
advice to state agencies. 

The treasurer is custodian of the state purse; sometimes he collects 

1 The American Governor from Figurehead to Leader (Chicago: University of Chicago 
Press, 1939). 
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taxes as well; and he disburses money when payments are authorized by 
appropriate authority. 

The auditor , controller , or comptroller usually possesses power to au¬ 
thorize payments that are provided for by law; in most states such an 
officer also audits state financial accounts. 

The superintendent of public instruction directs the state school system 
through his supervisory and financial powers over elementary, secondary, 
and teacher training schools. 

Most of these officers, with the exceptions noted earlier, are elected by 
the people and therefore are independent of direct gubernatorial control. 
In cases in which such officers are the heads of executive departments, the 
departments have similar independence. 

Departments. —A department is an instrument into which related func¬ 
tions are grouped for convenience and efficient operation. Before the 
administrative reorganizations carried out in many states during the past 
thirty years, it was common to have up to a hundred or more uncoor¬ 
dinated agencies—bureaus, commissions, boards, offices, and the like— 
either directly responsible to the governor or independent of gubernatorial 
control. Since reorganization, most states have tended to set up depart¬ 
ments headed by single heads, called “directors” or “secretaries,” but 
several states have retained boards or commissions in control of depart¬ 
ments. In some fields, notably education and public welfare, there is a 
strong tendency to utilize boards, with or without an executive officer. 

Because states vary considerably in the nomenclature employed and 
the duties assigned to departments, it is possible here to present no more 
than a list of the departments most commonly found in the American 
states: 1 

budget and/or finance highways 

revenue and/or taxation mental hygiene 

public instruction insurance 

military labor 

agriculture public works 

conservation welfare 

health 

The typical department is subdivided further into bureaus, divisions, 
offices, or agencies, each with its chief who is responsible to the depart¬ 
ment head. In some states bureau chiefs are made appointive by the 
governor; in others they are under civil service. 

Independent Agencies. —In the states that have not yet reorganized, 
and in many that have, there remains a confused array of scattered 

1 The classification used is adapted from that of The Book of the States , 1948-1949, 
pp. 202-203. 
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agencies, boards, commissions, and officials. These independent agencies 
are administered in a variety of ways. Some have single heads chosen by 
the governor, functioning much like bureaus but reporting directly to the 
governor rather than through a department. Others have full- or part- 
time boards, which may either divide administrative responsibilities 
among themselves or choose a full-time administrator to do the job. The 
use of the board or commission has often been justified when a new func¬ 
tion is being undertaken, or when the work to be done involves a combina¬ 
tion of administrative, legislative, and judicial functions. 

State Merit Systems.—As recorded in an earlier chapter, some twenty 
states have adopted general civil service systems on the merit basis. 1 
The remainder of the states have merit systems covering employees only 
in certain functions or departments. The latter are mainly as a result of 
a requirement imposed by Social Security Act amendments in 1939, which 
made it mandatory for states receiving federal social security aid to use 
the merit system in the agencies concerned with its administration. The 
usual state agencies covered are those having to do with social welfare, 
public health, unemployment compensation, and employment services. 

Most of the state-wide civil service systems are directed by an agency 
called either “civil service commission” or “personnel board,” although 
a few have exper mented with single-headed agencies. The agency 
classifies positions by the kind of work involved and by the relative 
degree of skill or responsibility required. The appropriate compensation 
is fixed for each job and a complete salary standardization plan drawn up. 

The trend toward comprehensive state merit systems has been strong 
during the last decade. If it continues at the same rate in the future, 
nearly all states will have state-wide plans within another 20 years. 
State civil service reform is opposed by many practicing politicians on the 
ground that those who work in campaigns must be rewarded. There is 
a good argument for making all policy-forming offices appointive by the 
governor, since he is entitled to have major officers around him who share 
his views and enjoy his full confidence. For the great bulk of state jobs, 
however, there is little rational defense for the old-fashioned spoils methods. 

The Administrative Reorganization Movement.—As the American 
states acquired new population and new problems, the functions of state 
government multiplied. Lacking an over-all plan or even a philosophy of 
administrative organization, legislatures created new agencies with little 
thought of their relationship to existing agencies. The result was like 
that achieved by a farmer who began with a small shed, which was quite 
adequate to shelter himself and the team of horses he possessed. Later 
the farmer chose a wife, and in due time they acquired several children. 
In the meantime, farming operations having multiplied several times over, 

1 See p.461. 
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the farmer required barns for hay, cover for animals and farm machinery, 
eventually even a garage. Each expansion brought new demands for 
buildings, and the Topsy-like growth of farm structures—here a room, 
there a lean-to, over yonder an outhouse, a new porch on the front, and new 
storeroom on the rear—was very similar to that of state governments. 

The time came, around 1910, when public officials and students of 
government recognized that the scattered agencies of government often 
were inefficient and sometimes worked at cross-purposes with other 
agencies. Studies of the need for reorganization were made in several 
states before the first definite reforms were adopted by Illinois in 1917. 
There more than one hundred agencies, boards, and commissions were 
abolished and their functions regrouped into nine departments, which 
were headed by directors appointed by the governor. An executive 
budget system was created, which concentrated a great deal of authority 
in the newly created department of finance. 

Most of the thirty-odd states that have instituted some degree of 
administrative reorganization have followed the Illinois model. A few, 
notably Virginia and New York, went further than Illinois and reduced 
the number of elective constitutional officers. On the other hand, Wis¬ 
consin, Michigan, and New Jersey reorganized their agencies but avoided 
increasing the power of the governor by placing responsibility for coordi¬ 
nation in the hands of agencies beyond his direct control. 

The pattern of modern state administrative organization, then, is to 
concentrate most agencies and functions into a limited number of execu¬ 
tive departments. These departments, headed by appointees of the 
governor, consist of appropriate bureaus and other subdivisions. Great 
emphasis is placed upon the establishment of the executive budget and 
the concentration of fiscal control powers in a department of finance or 
similar agency. Many of the states that have reorganized also have 
created central purchasing agencies and have installed uniform account¬ 
ing systems. Another feature of many a reformed administration is the 
organization of department heads into a cabinet, presided over by the 
governor. 
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Chapter 39 

THE STATE JUDICIARY 


We are told in the Federalist that the judiciary is least able to hold its 
own in a competition of the three departments of government. . . . The 
legislature and the executive are aggressive in their will to power. The judi¬ 
ciary can do little more than obstruct when the departments of government 
come into conflict. There is nothing to be feared from making it efficient. 

ltoscoc Pound, Organization of Courts . l 

GENERAL CONSIDERATIONS 

Alongside the federal machinery, discussed earlier, 2 * but with no organic 
relationship to it, stand forty-eight state judicial and law-enforcement 
systems that are completely independent of one another. Authorized 
by state constitutions, each is different, each operates solely within a 
single state, and each is concerned chiefly with the application, interpreta¬ 
tion, and enforcement of state and local laws. Although often less pub¬ 
licized than federal courts and agents, it is on this level that the bulk of 
controversies arising in the counties, towns, and cities throughout the 
nation are tried. The machinery and procedures are, therefore, of great 
importance. 

State Law. —While state and local governments must respect the 
Federal Constitution and laws, they are not under obligation to enforce 
them. Separate federal instrumentalities have been provided for that 
purpose. Instead, state law consists of state constitutions, statutes, and 
orders of the legislatures, executives, and administrative officers, charters 
and ordinances of units of local governments, and common law (except in 
Louisiana where the Napoleonic Civil Code prevails). Common law 
usually prevails in the absence of legislation dealing with a matter in 
controversy. 8 

State Jurisdiction.—The legal authority of states stops at their bound¬ 
aries. If one state wishes to reach beyond its territorial limits it can do 
so only through the Federal government or by the cooperation and approval 
of other states. 4 * * Within state boundaries responsibility must, of course, 
be shared with the Federal government. 

1 (Boston: Little, 1940), p. 293. 

* Chap. 16. 

* See also p. 331. 

4 For the obligations that the Federal Constitution imposes upon the states in their 

relations with one another, see pp. 100-103. 
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The jurisdiction of state courts extends to all cases and controversies 
at common law; those arising from state constitutions, statutes, and 
orders; those arising from charters and ordinances of local governments; 
and those arising between a state and its citizens or between a state and 
citizens of other states. 1 In addition, according to acts of Congress, state 
courts have exclusive jurisdiction over civil suits between parties with 
diverse citizenship involving less than $3,000, and concurrent jurisdiction 
in cases of diverse citizenship where larger sums are involved. Federal 
legislation also gives state courts exclusive jurisdiction over civil suits 
arising from federal laws where less than $3,000 is involved and concurrent 
jurisdiction with federal courts where sums are greater. Where concur¬ 
rent jurisdiction exists the parties in dispute usually choose between 
launching the suit in a state or federal court. Acts of Congress also per¬ 
mit state courts to share in the administration of a few matters such as 
naturalization, applications for passports, and bankruptcies. 

Types of Cases. —When the federal courts were explained, disputes 
coming before them for decision were divided into the following types: 
criminal, civil, equity, admiralty and maritime, and those arising under 
international law. 2 Virtually all admiralty, maritime, and international 
law disputes come before federal courts; hence, state judiciaries seldom 
encounter them. The bulk of cases coming before state courts are, there¬ 
fore, criminal, civil, and equity. Criminal cases, it will be recalled, are 
those in which the state attempts to prove someone guilty of violating 
state laws. Civil are those arising between private parties who are seek¬ 
ing settlements, usually in the form of monetary payments. Cases in 
equity are those in which parties seek judicial determination of matters 
for which there are no readily available remedies “at law.” Illustrations 
have been given elsewhere. 3 

JUDICIAL ORGANIZATION 

State Systems Decentralized. —Under the federal judicial system con¬ 
siderable centralized direction stems from the Department of Justice, the 
Annual Judicial Conference of Senior Circuit Judges, the United States 
Administrative Office of the Courts, and the fact that judges and other 
personnel are appointive. But state judicial systems, organized as they 
are on a district or county basis with elective judges, have been character¬ 
ized by extreme decentralization. Under these systems, each court acts 
as a nearly autonomous unit except as it is obliged to operate within limits 
laid down by the legislature and rules of procedures established, perhaps, 

1 See the Eleventh Amendment, p. 981. Cf. p. 70. 

* P.332. 

* Ibid. 
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by the state supreme court, or as it may be influenced by review of its 
proceedings m appellate courts. While most states have effected a degree 
of uniformity as far as procedure is concerned, in the field of judicial 
administration each court proceeds about as it sees fit. Indeed, decen¬ 
tralization exists to such an extent that courts even lack the power to 
appoint and direct minor court personnel. “Even the pettiest agency ” 

r*^?K p r d \; has r ch more contr ° i than the 

urt. Ihe desirability of greater unification has been the subject of 
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^scussion for years. The American Judicature Society has pleaded for 
this end smce its foundation in 1913,= the National Municipal League has 
constantly urged the reform and embodied its suggestion in the model 
state constitution, and many others have joined in urging the reform. 

MhLri T ^ beCn f ° USed End pr ° greSS made 5n scattered Places. 
hZd nl ‘ Vhen , ? hangin f her constitution in 1946, gave her Supreme Court 
oad rule-making authority and limited power of transferring judges. 

Sj J JT y ’-?u went L stl11 further > with the result that it is today the 
only state with a thoroughly unified and flexible system. 

had J u^c?nX U rf'~ D r e I ntraliZed f the3r judicial ****** are, states 
had until recently no central source of information or leadership on mat¬ 
ters pertaining to the administration of justice. When data were desired 
* Op. cit., p. 286. 

| See its Journal published bimonthly at Ann Arbor, Mich, 
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the usual method of getting them was through legislative hearings, special 
investigations, or advisory committees set up by bar associations or the 
courts themselves. Experience demonstrated the need for continuous 
systematic study and review, to provide which judicial councils have been 
established. Ohio took the lead in 1923, Massachusetts and Oregon fol¬ 
lowed the next year. At present, councils are authorized by the laws of 
thirty or more states. 1 

Judicial councils are usually composed of a number varying from six 
in Rhode Island to the extreme of fifty-two in Kentucky, with nine or ten 
most common. Members are usually appointed by governors or the 
councils themselves from members of the bar, judges, legislators, profes¬ 
sors, and laymen. Terms vary from 1 to 6 years and members invariably 
serve without pay. Although councils are financed by state funds, expe¬ 
rience demonstrates that appropriations have been meager and in a few 
states nonexistent. 

The councils’ functions are generally confined to compiling statistics, 
conducting general research, and making recommendations. In no 
instance have they been given authority to direct or supervise the courts. 
A full-time secretary is usually employed. The data assembled become 
the basis for recommendations by the councils in anticipation of action by 
executive officers, legislatures, courts, and members of the bar. Although 
hampered by the lack of funds and personnel, councils have filled a recog¬ 
nized need and must now be considered established institutions. Prog¬ 
ress has been discouragingly slow but the councils have, without doubt, 
helped focus attention upon some of the most needed changes in judicial 
procedure and administration. 

Supreme Courts.—Standing at the pinnacle of the judicial structure of 
every state is a supreme tribunal usually, although not always, called a 
“supreme court.” The great majority of states have either five or seven 
judges on their highest court, although a few have only three. Judges are 
usually elected. Except for the issuance of writs, their work is confined 
almost exclusively to hearing cases brought on appeal from the lower courts. 
They never “try” cases; nor do they permit the introduction of new 
evidence. Rather, they merely review the law and record and either 
sustain, reverse, or modify decisions made by lower courts. If more 
testimony seems necessary or retrial appears appropriate, the case is 
remanded to trial courts. Decisions are written and published in volumes 
generally known as “state supreme court reports.” Supreme courts are 
the ultimate interpreters of state constitutions and laws except where 
appeals may be taken to the federal courts because of alleged conflicts 
between state and Federal constitutions and laws. In a few states they 

1 A list of these states with pertinent data concerning their councils may be found 
in Council of State Governments, The Book of the States, 1948-1949, p. 506. 
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New Jersey's Court System under New Constitution 
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have been authorized to render advisory opinions upon important questions 
of law when requested by the governor or legislature. 

Intermediate Courts.—The more populous states have established one 
or more intermediate courts immediately below the highest court for the 
purpose of reviewing cases that need not necessarily demand the time of 
already overburdened supreme tribunals. These are also appellate 
courts. Their names are varied: Tennessee has one intermediate court 
called the court of appeals; Pennsylvania and New Jersey each have one 
called the superior court; California has several known as district courts of 
appeals; while in Oklahoma there is a court having jurisdiction in criminal 
cases only, known as criminal court of appeals. 1 Courts like these consist 
of from three to nine judges, who are usually elected. Their organization 
and procedure are in other ways much like that of supreme tribunals. 

District or County Courts.—Beneath the courts of appeal stand the 
trial courts that handle the great majority of cases litigated throughout 
the country. It is these that most likely will try the home-town case of 
murder, burglary, assault and battery, rape, and suit for damages. These 
courts function within districts outlined by state legislatures in such a way 
as always to include at least one county, and frequently more in sparsely 
settled regions. California, for example, has fifty-eight districts—one for 
each county; New York has nine; Illinois has seventeen; and Pennsyl¬ 
vania has fifty-eight—nine fewer than the number of counties. 

The names of courts like these vary. In Pennsylvania they are known 
as district courts; in California, superior courts; elsewhere, county or cir¬ 
cuit courts or something else. Some cases reach them on appeal from 
summary courts, like those of justice of the peace, in which case it is cus¬ 
tomary to ignore the trial that took place before the summary court and 
rehear it from beginning to end. Most cases, however, originate here. 
Most end here, also, because there are comparatively few appeals. Some¬ 
times the same judges sitting in the same court handle cases of all types 
but at separate and distinct periods of time. Again, some states have 
different courts with different judges for cases of each type. Still other 
states have different courts but the same judges for various types of cases. 
Thus, in Pennsylvania the same judge or judges at different times preside 
over courts of quarter session, oyer and terminer, orphans, and common 
pleas. Where separate courts exist, those handling civil cases are often 
called courts of common pleas; those handling criminal cases may be 
called courts of sessions, courts of oyer and terminer and general jail 
delivery, or, for less serious offenses, courts of quarter session; those han¬ 
dling equity cases are commonly known as courts of equity or courts of 
chancery; while those dealing with probate matters are called probate, 

* Clarence N. Callender, American Courts, Their Organisation and Procedure (New 
York: McGraw-Hill, 1st ed., 1927), p. 27; The Book of the States, 1046-1946, p. 443. 
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orphans’, or surrogate courts. The number of judges in each district 
varies from one to several and in most states judges are chosen by popular 
election. 

Minor Courts. —At the base of state judicial systems are numerous 
courts for handling minor disputes with little formality. In rural areas 
and small municipalities these are justices’ courts presided over by jus¬ 
tices of the peace. In larger places similar courts may be manned by 
magistrates, or occasionally aldermen. Usually two are chosen within 
each town, township, ward, or district for terms varying from 2 to 6 years. 
Officers like these usually need not be lawyers, nor for that matter possess 
any special qualifications other than the ability to get nominated and 
elected. Justices usually come from all walks of life. A recent study 
made in Pennsylvania disclosed that of 3,225 justices and aldermen, 61 per 
cent listed their occupations as being that of justice of the peace, farmer, 
laborer and unskilled worker, and skilled laborer. The study even dis¬ 
closed 50 housewives filling the office. 1 Justices usually hold other jobs; 
their compensation for official services usually comes from fees, although 
a few states have put justices on a salary basis. 

The duties of justices are extremely varied. Besides performing mar¬ 
riage ceremonies and notarial duties, they handle both civil and criminal 
cases. Civil suits, like those involving breaches of contract, trespass, 
action on notes, and bill collection, ordinarily involve sums of less than 
$300. Where sums of less than $100 are involved the justices’ decisions 
are usually final; otherwise an appeal may be taken to a higher court. 
Often justices’ courts exercise a concurrent jurisdiction with district 
courts, parties having the option of starting their suit in either place. In 
criminal matters where serious offenses are involved they may hold only 
preliminary hearings, but where offenses are minor they may try the case 
and pronounce judgment. Records of proceedings need not be kept, 
hence the term “courts not of record.” In most cases the trial is without 
jury. Invariably decisions may be appealed to district or county courts. 

Criticisms and Proposed Reforms .—The minor judiciary has been 
widely criticized in recent years with the result that it has been subjected 
to extensive study. Critics insist that there are far too many justices for 
modern times; that justices lack desirable training; that many justices 
are uninterested in their work, so much so that it is many times impossible 
to find anyone to run for office; that the nature of the office leads to dis¬ 
persion of responsibility, inefficiency, and excessive costs; that the fee 
system often leads to undesirable solicitation of business and to petty 

1 Committee on Minor Judiciary of the Pennsylvania Bar Association, Survey of 
the Minor Judiciary of Pennsylvania (State College, Pa.: The Pennsylvania Municipal 
Publications Service, 1942), pp. 27-28. For a good general discussion of the office, see 
George Warren, Traffic Courts (Boston: Little, 1942), pp. 186-234. 
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extortion; that justices in large places have become integral parts of cor¬ 
rupt machines; and that justices do not render impartial justice but too 
often decide in favor of the plaintiff because it is easier, more popular, or 
more profitable to do so—hence the accusation that the initials “J.P.” 
mean “justice for the plaintiff. ” 

The case in favor of reform is convincing. In England, home of the 
justice’s court, their use has steadily declined in favor of appointive, full¬ 
time, legally trained “stipendiary magistrates. ” l One should also 
remember that the federal courts have functioned for years with United 
States Commissioners who are not elective lay justices 2 as are those 
in the states. The remedy most commonly advocated is abolition of 
the justices , courts and transfer of their functions to district or county 
courts in rural areas and metropolitan courts in urban. A possible adapta¬ 
tion is to retain the justice of the peace but only as an assistant to the 
judge of the county court. 3 The least that might be done would be to 
consolidate jurisdictional areas, establish higher qualifications, provide 
for a larger measure of supervision by district courts, and abolish the fee 
system. A significant sign of the times is the fact that in Missouri’s new 
constitution of 1945, justices’ courts were replaced by a system of magis¬ 
trate courts to be presided over only by persons with legal training. At 
the same time the fee system was abolished. New Jersey made similar 
changes in 1947. 

Special Courts,—The courts described above provide the warp and 
woof of state judiciaries. To these must be added a wide variety of 
special courts found particularly in metropolitan centers. Most common 
are municipal courts set up for handling problems peculiar to congested 
areas. These are usually headed by several elective judges, each of whom 
presides over one or more divisions specializing in criminal, civil, traffic, 
domestic relations, or juvenile cases. In addition to handling disputes 
arising from municipal law, these nearly always have concurrent juris¬ 
diction with the usual district or county courts. This means that for 
violating a city ordinance one would be prosecuted in the municipal court 
but for a state offense committed within the city’s limits one might be 
tried in either the municipal court, a justice’s court, or a county (or dis¬ 
trict) court. Needless to say, this is often quite confusing, especially 
where cities have spread out to include an entire county or more. Other 

1 Pendleton Howard, Criminal Justice in England (New York: Macmillan, 1931), 
pp. 245-249. 

*Cf. p. 342. 

8 For these and other suggestions, see especially William F. Willoughby, Principles 
of Judicial Administration (Washington: Brookings, 1929), pp. 302-306; State of New 
York, Report of the Commission on the Administration of Justice in New York State 
(Albany: The Commission, 1934), pp. 557-591; and Committee on Minor Judiciary of 
the Pennsylvania Bar Association, op. cit. } pp. 108-114. 
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special courts frequently found include those for handling small monetary 
claims, domestic relations, and juvenile cases. 

COURT OFFICIALS 

Judges. —The principal court officers are, of course, the judges. As 
indicated above, there may be one or several for each court. Where there 
are several they may sit en banc (as a body) or one or more may preside 
over divisions into which the court has been divided. Except for justices 
of the peace and their counterparts, all but nine states require that judges 
be “learned in the law.” Four states specify that a judge must be of 
“good character,” while North Carolina requires that he “believe in 
God.” 1 Methods of selection and appointment are discussed below. 
Terms vary from 2 years in Vermont to life in Massachusetts. The usual 
method of removal is by impeachment, but several states permit removal 
by the governor upon the address of two-thirds of both houses of the legis¬ 
lature; five states provide for popular recall; a few permit removal by the 
state supreme court; others follow variations of one or more of these 
methods. 

Appointment vs. Election of Judges .—During the Colonial period, it 
will be recalled, judges were appointive. After the Revolution, appoint¬ 
ment by state legislatures became the rule. Mississippi broke with tradi¬ 
tion in 1832 by providing for popular election. Other states were quick 
to follow with the result that by the time of the Civil War election became 
most common. Today, although as many as seven different methods are 
used, three predominate: (1) popular election; (2) appointment by gover¬ 
nors; and (3) selection by legislatures. The first is by far the most com¬ 
mon, appointment by governors or legislatures being confined to about a 
dozen states, nearly all of them located along the Atlantic seaboard. 

The adoption of popular election reflected a suspicion of aristocracy 
and control by financial and corporate interests. It also reflected a feel¬ 
ing that the best place to obtain judicial responsibility was at the ballot 
box. These views are still dominant throughout most of the country. 
Additional reasons advanced in defense of the practice are the following: 
the elective method has produced judges as competent as those chosen by 
other methods; evils attributable to state jurisprudence are due to other 
causes than the manner of selecting judges; with all their faults, elected 
judges render decisions more in keeping with popular desires and inter¬ 
ests; and election prevents governors, or the dominant party in the leg¬ 
islature, from building powerful machines by rewarding partisans with 
judgeships. 

1 Qualifications and other data may be found in The Book of (he States for various 
yeans. 
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Against popular election it is argued that political bosses and mac hine s 
dictate and control nominations and elections; elective judges must of 
necessity be politically conscious and usually strongly partisan; voters are 
unlikely to give sufficient consideration to candidates' judicial tempera¬ 
ment and legal expertness; ably qualified men, to whom “playing politics" 
and campaigning may be distasteful, are deterred from seeking office; 
elective judges decide cases with an eye to reelection rather than on mer¬ 
its; and election produces a highly decentralized judiciary without uniform 
standards and practices and one that defies effective administration. 

In spite of the popular favor in which election is held, most profes¬ 
sional students of government prefer selection by other methods. It is 
their conclusion that of the methods used executive appointment has 
worked best, legislative appointment worst, with other methods in be¬ 
tween. 1 However, in view of the intrenched position of the elective 
procedure, many critics question the advisability of concentrating reform 
efforts on complete abandonment of the method. Instead, compromises 
are often suggested, one of which is contained in the model state constitu¬ 
tion proposed by the National Municipal League. This suggests election 
of a chief justice every eight years who would be authorized to appoint all 
other state judges from a list of eligibles presented by the judicial council. 
Terms would run for 12 years, except that after 4 years every judge would 
be required to stand for approval or rejection at the polls. A modified 
version of this plan was adopted by California in 1934. 2 Missouri con¬ 
tinued an interesting variation of the plan in its 1946 constitution. There 
the judges are nominated by an impartial commission comprised of lawyers, 
laymen, and jurists. The governor appoints from this list with the 
proviso that after a short term incumbent judges will present themselves 
to the people for approval or rejection before serving a longer term. New 
Jersey's 1947 constitution contains still another variation. There the 
governor appoints judges for the higher courts, with senate approval, 
for 7-year terms. After 7 years the incumbent must run for popular 
approval before beginning tenure that lasts during good behavior or until 
the age of seventy. Lower-court judges are appointed by the governor 
with senate approval for 5-year terms. Meanwhile, other states continue 
using older methods, often attempting to mitigate evils by providing for 
election on nonpartisan or independent ballots, coupling election with 
rather long terms (as in Pennsylvania where elected district judges serve 

1 Cf. Walter F. Dodd, Stale Government (New York: Century, 1924), pp. 330-835; 
W. Brooke Graves, American State Government (Boston: Heath, 1941), pp. 601-608; 
William S. Carpenter, Judicial Tenure in the United States (New Haven: Yale University 
Press, 1918), p. 212; Willoughby, op. cit. t pp. 361-383. 

* Winston W. Crouch and Dean E. McHenry, California Government (Berkeley and 
Los Angeles: University of California Press, 2d ed., 1949), pp. 175-176. 
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for 10 years and the Supreme Court judges for 21), recall of judges or even 
judicial decisions, and other devices. 

The Clerk of Court. —Next to the judge the principal court officer is 
the clerk, who is sometimes called “ prothonotary. ” This officer handles 
the large volume of administrative work arising from the judicial process. 
Among his duties are the issuing of writs and court processes, keeping the 
court's financial records, arranging dockets, collecting court costs, fees, 
and fines, recording, indexing, and filing the court's decisions and awards. 
In spite of the close relationship to the court and the fact that the work 
performed is entirely administrative, the clerk is seldom directly responsi¬ 
ble to the court but, rather, he is usually popularly elected. Careful stu¬ 
dents are unanimous in saying that the substitution of appointment for 
election would result in greater responsibility, efficiency, and economy 
both in time and money. 1 They are also unanimous in urging that the 
clerk be paid on a salary rather than on a fee basis as at present. 
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Chapter Ifi 

CITIES AND THEIR GOVERNMENT 

The city comes into being, vegetates or flourishes, survives or dies, juridically 

at the whim and wish of the State legislature. . . . 

United States National Resources Com¬ 
mittee on Urbanism, Urban Government, 1 

Scattered throughout the United States are clusters of people, many 
of whom have organized for purposes of self-government. If they have 
incorporated, in accordance with permissive state laws, they are “ munici¬ 
palities,’^’ otherwise known as cities, boroughs, villages, towns, and in some 
places townships. The discussion here will be confined to larger incor¬ 
porated places commonly known as cities, leaving consideration of the 
smaller units until the next chapter. 

GROWTH AND IMPORTANCE OF MUNICIPAL GOVERNMENT 

In an earlier chapter, 2 the fact was noted that since 1789 the United 
States has been transformed from a sparsely populated rural nation to one 
in which a majority of people now live in urban centers, many of them 
gigantic metropolitan areas. Some of the implications of this for the 
political scientist were also commented upon. 

Extent of Urbanization.—As matters stood on Jan. 1, 1941, there were 
16,262 incorporated places in the United States, 3 occupying only 3 per 
cent of the national land area but including 61.6 per cent of the popula¬ 
tion. In land area, incorporated areas varied from Los Angeles, the 
largest, with 365.9 square miles, to many places of less than 1 square mile. 
New York City, of course, had the largest population (7,454,995 in 1940) 
while the smallest reported in the 1940 census were Eagle Harbor, Md., 
and Ophir, Colo., with two inhabitants each. 4 While the smaller units are 
by far the most numerous, comparatively few people live in them. Rather, 
140 metropolitan districts of over 50,000 people, like New York, Chicago, 
Kansas City, and Denver, contain 63 million people, or nearly half the 

1 (Washington: Government Printing Office, 1939), p. 19. 

2 Chap. 8. 

•William Anderson, The Units of Government in the United States (Chicago: Public 
Administration Service, Publication No. 83, 1942), p. 17. 

P. 29. 
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nation’s total population. 1 This concentration of population in urban 
centers has vastly enhanced the importance of municipal government. 


STATE-MUNICIPAL RELATIONS 

Municipalities Created by States. —Municipalities owe their existence 
to the state and are creatures of the state. True, people may live wherever 
they choose without permission from the state, but a municipality is a cor¬ 
poration, a legal person, that can legally exist only by act of the legislature. 
Formerly, whenever a group wished to incorporate for self-government, it 
was necessary to petition the legislature for a special act incorporating a 
particular place. Special legislation of this kind led to extreme diversity; 
it also led to excessive meddling by the legislature with municipal affairs; 
and it was often accompanied by unconscionable lobbying and graft on 
the part of those desirous of seeing that the laws included provisions 
favorable to their particular interests. To correct this, most states 
inserted provisions in their constitutions prohibiting special legislation. 
This, in turn, led to classification of municipalities and the enactment of 
codes for each class. Although legislatures continue to devise methods of 
circumventing the ban on special legislation, the worst abuses have been 
eliminated. Today, then, municipalities are usually classified, codes 
exist for each class, and municipalities obtain charters in accordance with 
these general provisions. Charters are usually granted by some state 
agency upon receipt of petitions signed by either duly constituted author¬ 
ities or a certain number of residents, or both. 

Nature of Municipal Corporations. —As suggested above, a municipality 
is a legal entity. The charter is a very formal and precise document 
stating the purposes, powers, functions, rights, privileges, and form of 
government. The powers granted usually vary with the class into which 
a municipality falls but generally include authority to sue, tax, borrow 
money, promote and protect health, safety, and morals, exercise the 
power of eminent domain for certain purposes, operate certain utilities, 
and enforce the law. 

Although municipalities may have considerable home rule they are, 
nevertheless, agents of the states. Accordingly, they possess the immu¬ 
nity from suit usually enjoyed by states. This means, among other things, 
that when municipalities engage in strictly “governmental” affairs, as 
distinguished from “proprietary” or “nongovernmental,” 2 they cannot 
be sued except by permission of state law. Thus, if city police use un- 

1 United States Department of Commerce, Bureau of the Census, Sixteenth Census 
of the United States: 1940 , Papulation (Washington: Government Printing Office, 1942), 
pp. 58-65. 

* See p. 943. 



CITIES AND THEIR GOVERNMENT 


865 


necessary violence the city cannot be sued, although the policemen as 
individuals may be. If a traffic accident results from negligently main¬ 
tained and operated traffic signals the city is not liable. Or if a city fire 
engine en route to a fire crashes into private property, the city cannot be 
forced to pay damages. It is only when municipalities engage in “ pro¬ 
prietary ” or “ nongovernmental ” activities such as operating markets, 
street railways, waterworks, liquor stores, and toll bridges that they can 
be held responsible. This gives rise to the paradoxical situation that if 
one were run over by a police car the city would not be liable, but if one 
were hit by a truck operated by a municipal water department damages 
could be collected. 1 

Being state agents, municipalities also enjoy the same immunity from 
federal interference as do states. This means, for example, that the 
Federal government does not tax their bonds, 2 nor their revenues, nor 
purchases of supplies for “governmental” functions, nor pay rolls for 
social security. Nor can the Federal government otherwise burden 
municipalities. Here again immunity generally does not apply to “non¬ 
governmental” functions. 

Classification of Cities. —Classification systems followed by the states 
are extremely varied and confusing. 3 In 1945, fourteen states had no 
statutory classification of “cities” by population and some did not even 
set a minimum population requirement for incorporation. Sixteen states 
had three or more classes of “cities.” Ten states distinguished between 
cities, towns, and villages, but cities themselves were not classified. Eight 
states had only two classes of cities. A closer look at Pennsylvania is sug¬ 
gestive of how states may classify. There the smallest municipalities are 
called “boroughs,” for which no minimum and maximum populations 
have been fixed by law. Next in order of size are cities of the third class 
with minimum populations of 10,000 and maximums of 135,000. Then 
come second-class A cities 4 with populations between 135,000 and 500,000. 
Then come second-class cities 5 with populations ranging from 500,000 to 
1 million. And finally there are first-class cities 6 with populations of over 
1 million. Separate codes exist for each class with widely differing provi¬ 
sions. Boroughs, for example, may have the council-manager form, but 
third-class cities may not. On the other hand, third-class cities must use 
the commission form of government while the other classes cannot. To 

1 For an interesting treatment of this subject, see Austin F. MacDonald, American 
City Government and Administration (New York: Crowell, 4th ed., 1946), pp. 92-98. 

2 For the present at least. See p. 511. 

* For a table showing state systems, see The Municipai Year Book , 1946 (Chicago: 
The International City Managers’ Association, 1945), p. 91. 

4 Only one, Scranton. 

* Only one, Pittsburgh. 

6 Philadelphia is the only one in this class. 
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illustrate further, third-class cities may use the referendum whereas others 
cannot. 

Overlapping Jurisdictions within Cities. —As matters stand, five levels 
of government are usually at work simultaneously within municipal limits: 
school districts, the city government itself, the county, the state, and the 
Federal government. Not infrequently there are more in the form of 
special districts or authorities. The nature and extent of these operations 
and interrelationships are so varied as to defy simple description. All 
employ and direct personnel. All tax and borrow money. All spend 
money, maintain buildings, and execute functions. All but school and 
special districts, each within restricted spheres, participate in the detection 
and prosecution of law violators. Counties and states usually handle 
elections, although cities often participate and even the Federal govern¬ 
ment has a measure of interest and responsibility. All but school and 
special districts have some responsibility for roads and highways. Cities 
and states exercise control over local businesses while the Federal govern¬ 
ment steps in where interstate commerce is involved. Cities, states, and 
the Federal government frequently cooperate in planning, promoting 
public health, and providing better housing, public works, relief and welfare 
programs, and national defense. 

Functions Especially Controlled by the State.—In addition to state 
controls imposed by charters, a number of municipal functions are espe¬ 
cially supervised by the state. Municipal tax-assessment methods are 
usually prescribed. Sources of municipal revenue are usually limited by 
state law. Borrowing limits are commonly fixed either by the state con¬ 
stitution or by statutes, and frequently cities are required to report their 
indebtedness to state administrative agencies. The exercise of eminent 
domain is usually circumscribed. Often financial budgets, accounts, and 
reports are prescribed and required to be filed with a state agency where 
they are subject to scrutiny. The acquisition, construction, and opera¬ 
tion of municipal utilities is usually subject to regulation by public-utility 
commissions. The establishment of municipal courts and their methods 
of operation are governed by state law. Municipal penal, correctional, 
and welfare institutions are commonly subject to some state supervision. 
The laying out and construction of streets, highways, bridges, tunnels, 
traffic lights, airports, etc., are often state supervised; while the source and 
purity of the public water supply and other matters likely to affect public 
health are also of state concern. In view of the overlapping described 
above and this lengthy list, which is by no means all-inclusive, it is little 
wonder that the citizen may have difficulty in knowing where responsi¬ 
bility lies. Nor is it surprising that municipal officials themselves are 
often confused and not infrequently irritated by the limits that surround 
them. 
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Home Rule. —The problem of properly dividing powers between a 
central government and subordinate ones is not confined to federal-state 
relationships. Equally heated and persistent controversy surrounds state- 
local relations. The entire state obviously has a legitimate interest in 
what happens within its municipalities, and yet this interest is seldom as 
direct, intimate, and compelling as that of persons who live in them. The 
state legislature, often composed of a majority of representatives from rural 
parts of the state, may deny legislation sought by the cities. Time and 
again cities have pleaded with state legislatures for charter amendments 
desired by overwhelming majorities, only to be rebuffed. State adminis¬ 
trators, too, often appear unnecessarily meddlesome to local officials. 

The persistence of the problem has led to many attempted solutions. 
The home-rule movement started in 1875 when a Missouri constitutional 
amendment gave the city of St. Louis extensive powers of self-government. 
Today there are twenty-one states 1 whose constitutions permit legislatures 
to allow cities a nearly free hand in drafting their charters, while another, 
Nevada, has made municipal home rule possible by statutory provision. 
This trend also brought with it many strictures upon state executive and 
administrative officers. 

In spite of its apparent success, the home-rule movement is waning, 
because of several factors. One has been the unwillingness of state legis¬ 
latures to implement home-rule provisions inserted in their constitutions. 
In Pennsylvania, for example, a home-rule amendment was adopted in 
1922 but, except for Philadelphia in 1949, the provision has never been 
put into effect. Again, Utah and Nevada adopted home-rule amendments 
in 1925 but in neither state are there any “self-governing” cities. Mean¬ 
while, legal ambiguities and narrow construction by the courts have de¬ 
prived municipalities of gains they thought had been won. Another factor 
has been the general centralization trend apparent in business, industry, 
labor, social life, and government. Another is that often municipalities 
were slow, inefficient, and corrupt. Still another has been the depression 
and war during which municipalities were faced with problems that caused 
them to look to the states, and especially the Federal government, for 
financial assistance and leadership. 

FORMS OF GOVERNMENT 

Strong Mayor-council Form. —This form, which prevails usually in 
large cities, is patterned after the state and Federal governments. It 
assumes the desirability of separating executive and legislative powers and 
forcing each to operate within the framework of checks and balances. 

1 The Municipal Year Book , 1945, p. 92, mentions nineteen. To these have been 
added Georgia and New Jersey. 
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Soon after the Revolution, 1 American cities abandoned one-house legis¬ 
latures for bicameral, and the latter remained typical until after the Civil 
War. The tide then turned, sweeping aside bicameral councils, until 
today they exist in only Atlanta, Ga., Richmond, Va., New York City, 
and thirteen New England communities. 2 Present-day councils vary con¬ 
siderably in size. A few have only two members; Chicago with fifty 

THE MAYOR-COUNCIL FORM 



members has the largest. Philadelphia has twenty-two, Los Angeles 
fifteen, Detroit nine, Cleveland thirty-three; New York City has seventeen 
on the council and eight on the Board of Estimate; and until recently 
Newport, R.I., had as many as 195. In over two-thirds of the larger 
cities, however, the membership is fixed at five or nine. 3 

*Cf. p. 28. 

* The Municipal Year Book, 1948, p. 44. New York City has a peculiar arrange¬ 
ment where in addition to a council there exists a Board of Estimate consisting of the 
mayor, the elected comptroller, the president of the council, and the five borough presi¬ 
dents, each of whom has weighted voting power. This board shares responsibility 
with the council for certain financial legislation. 

•See ibid., pp. 61-91, for these and other details concerning forms of municipal 
governments. See also MacDonald, op. cit ., pp. 167-192. 
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Nearly everywhere councilmen are elected. Election remains on the 
ward basis in a considerable number of places, with a strong trend toward 
substitution of election at large. The partisan ballot is still most common 
in mayor-council cities, but nonpartisan elections have become increas¬ 
ingly popular. Councilmen’s terms vary from 1 to 6 years, with 2 or 4 
the most common. Salaries vary from nothing to $8,000 in Pittsburgh, 
although in all but the largest places the median is $500 or less. 

In the strong mayor-council form, the mayor is usually not a member 
of the council but is nominated and elected to serve especially as chief 
executive. His term is usually 2 or 4 years and he generally is paid a 
salary. Although ordinarily not a member of the council, he may recom¬ 
mend legislation, maneuver to obtain councilmanic approval of his pro¬ 
posals, usually vote to break a tie, and veto. The mayor is said to be 
“strong” if he is given control over budgets, possesses power to appoint, 
remove, and direct department heads, has responsibility for administra¬ 
tion, and has authority to veto items or total bills. 

The form is found in most American cities with over 500,000 people, 
except Washington, D.C., which is governed by an appointed commission 
of three members. 1 It is also found in a number of medium-sized cities, 
but seldom in smaller places, which usually prefer the weak mayor-council 
form or something else. 

Weak Mayor-council Form.—The weak mayor-council form is much 
like that just described except that it has a mayor (called “burgess” in 
boroughs) with fewer and less potent powers. It results in the mayor’s 
having little effective control over either the council or administration. 
The mayor may suggest legislation but unless he is unusually popular and 
influential the council does not look to him for leadership. He may veto 
but his action is likely to be overridden. The council usually appoints 
and removes officers and supervises administration, often through com¬ 
mittees. Why, then, have a mayor or burgess at all? He usually con¬ 
venes newly elected councils, he sometimes may vote to break a tie, he is 
often the chief police officer and justice of the peace, and he attends to cer¬ 
tain ceremonial matters. These are not impressive powers and duties, 
but the form remains the one most widely used in the United States. 

The Commission Form.—A third form is the commission type. Al¬ 
though previously used, it was popularized by adoption in Galveston, 
Tex., in 1901, after a tidal wave had deluged the city and precipitated a 
crisis that the old regime was too incompetent and corrupt to handle. 
The “Galveston plan” was long afterward the reformer’s goal, but its 
popularity has since waned. Although losing ground, in 1945 it was 
found in 15.1 per cent of all cities, 2 most of which were of medium size. 
No city with a population of half a million or more has ever adopted the 

1 See p. 592. 

8 The Municipal Year Book , 1948, p. 41. 
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form, 1 although it exists in such large places as Newark, New Orleans, San 
Antonio, Memphis, Birmingham (Ala.), Jersey City, St. Paul, and Port¬ 
land, (Ore.). 2 

The commission plan is really very simple. It completely abandons 
the idea of separation of powers and concentrates all legislative and execu¬ 
tive authority in a single small governing body, members of which are 
elected by the people. Three, five, or seven men called “commissioners” 

THE COMMISSION FORM 



are elected to serve collectively as a city council and individually as admin¬ 
istrators of the several departments. One commissioner is usually the 
mayor who, in addition to heading a department, acts as chairman, per¬ 
forms certain ceremonial duties, and sometimes has the power to veto. 
Terms are usually 2 or 4 years; election is usually from the city at large. 
The nonpartisan ballot is found in over three-fourths of the places using 
the commission form. Because the commissioner's job combines that of 
both legislator and department chief, it usually is fulltime and better paid 
than that of councilman under other forms. 

1 MacDonald, op. cit., p. 193. 

1 The Municipal Year Book t 1948 , p. 52. 
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Variations of the original commission form have often oeen made. In 
its early days the principal objections were its lack of the usual checks and 
balances and its failure to deal with the spoils system. To correct these, 
the “ Des Moines plan,” devised in 1907, has become especially well known. 
In this, the people of Des Moines merely superimposed several features 
upon the Galveston charter. Among these were the merit system, non¬ 
partisan primary and election, initiative, referendum, and recall. The 
addition of these features added confidence in the voters and hastened 
spread of the commission form. Des Moines abandoned the commission 
plan in 1949. 

The Council-manager Form. —Still another form widely used in munici¬ 
palities is the council-manager. First used in Staunton, Va., in 1908, the 


THE COUNCIL MANAGER FORM 



plan was popularized when introduced four years later in Dayton, Ohio, 
following a devastating flood. The plan has spread until in 1948 it was 
used in 21.3 per cent of all cities,* the largest being Cincinnati, Kansas City, 
Mo., and Houston, Tex. 

Both the mayor and the council may be retained, although where the 
mayor has strong powers installation of the manager plan makes it neces¬ 
sary to shear his office of major administrative responsibilities. Like the 
commission form, the manager plan unifies powers in the council. Its 
essence, then, is a strong council and a weak mayor, with responsibility 
for administration placed in the hands of a trained, professional manager 
elected by the council for an indefinite term and responsible to the council 
at all times. This arrangement leaves policy formation where it belongs, 
with politically minded councilmen and mayors, but places administration 
in the hands of a professional, nonpartisan expert. 


1 Ibid. 
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Other reforms sometimes urged as indispensable to the success of the 
manager plan include the short ballot, nonpartisan ballot, election at 
large, proportional representation, and the initiative, referendum, and 
recall. While these are commendable, and while in some places sweeping 
reforms may be required to guarantee any improvement at all, success or 
failure of the manager plan does not necessarily depend upon the adoption 
of any one or all of them. Rather, the manager plan can be adopted, 
where state law permits, whenever the council, the mayor, and the public 
sense the value of separating politics from administration sufficiently to 
employ a competent manager and give him free rein. 

Advantages and Disadvantages of Various Forms. —Fear and distrust 
of public officials and their exercise of power underlies the separation of 
powers found in the mayor-council form. Besides providing checks and 
balances, the plan sometimes attracts and produces colorful leaders, like 
La Guardia of New York, Hoan of Milwaukee, and Burton of Cleveland— 
men who are able to dramatize public issues and force their adoption. 
Moreover, its defenders insist that it keeps government closer to the 
people, keeps expenditures, taxes, and debts low, and still gets essential 
tasks done. Critics insist that at the municipal level powers can be 
effectively checked by other means than by separating them. They also 
contend that, although the form may occasionally attract colorful and 
able leaders, it actually has produced comparatively few and instead has 
probably produced many more bosses and henchmen. Separating powers, 
critics continue, so dissipates responsibility that the public is at a loss to 
know whom to praise or censure. This situation, it is argued, invites 
behind-the-scenes domination by bosses, political machines, and vested 
interests. Moreover, politics and administration become so inextricably 
mingled that competence and efficiency are rarely possible, with resultant 
inconvenience, expense, and contempt on the part of the public. Large 
American municipalities have been, on the whole, so badly managed and 
even today are so often feudal preserves of bosses and machines, as to 
force the conclusion that the mayor-council form has fundamental defects. 

The case for the commission form is that it corrects one of the funda¬ 
mental weaknesses of the mayor-council form by focusing responsibility 
upon a few commissioners; it shortens the ballot; it changes election by 
wards to choice at large; it diminishes corruption and behind-the-scene 
domination; and it sometimes leads to improved services at lower cost to 
the public. 

Professional students of government concede that many of the claims 
made for the commission form are valid. They are agreed, however, that 
it contains inherent defects. Chief of these is that because commissioners 
are at once politicians, lawmakers, and department heads, politics and 
policy formation cannot be separated from administration. Accordingly, 
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partisanship tempers administration, with resulting loss in efficiency, 
economy, and public confidence. Moreover, because the exact number 
of commissioners is fixed and each must head a department, an inflexible 
administrative situation prevails. Furthermore, department heads who 
are elected are rarely qualified administrators, and the possibility exists 
that they will be of a different persuasion, or even hostile to one another, 
making unified direction of administration impossible. Fundamental 
differences of opinion are desirable in a legislative body, but the best 
administration is obtained from a unified command. 

The council-manager plan has the unqualified endorsement of profes¬ 
sional students of government. It focuses responsibility for policy forma¬ 
tion in the hands of a comparatively few elected representatives of the 
people. Thus, the voters can, if they wish, watch what happens and place 
praise or blame where it belongs. At the same time it makes possible the 
separation of politics and administration, unifies the direction of city 
management, and, by placing a professional manager at the helm, intro¬ 
duces expert leadership, indifference toward political considerations, and 
devotion to the best principles of the managers profession. Only a few 
cities, of which Cleveland is the largest, having once introduced the manager 
form, have later abandoned it. 

INTERNAL ADMINISTRATIVE STRUCTURE 

Municipal Officials.—In addition to councils, mayors, and managers, 
many other officials are required. The number and variety of these, 
together with their manner of selection, are shown in the chart on page 875. 
This tells an interesting story. Note that the office of treasurer is the 
most widely found, the clerk next, then assessor, auditor, and attorney. 
Note also that election is the rule in nearly 60 per cent of the cities report¬ 
ing. This fact makes for a long ballot and seriously fragments responsi¬ 
bility. Election of the officers mentioned is often the rule regardless of the 
form used, though adoption of the commission form, especially the council- 
manager form, has discouraged election in favor of appointment. 

Municipal Boards and Departments.—Formerly it was customary to 
center administrative responsibility in bipartisan boards, with the result 
that almost every city had its board of health, police board, water board, 
poor-relief board, school board, and others. Boards of this type are still 
widely used, although they are usually nonpartisan except where they 
deal with matters like elections and civil service. Accompanying this 
trend has been a shift to single-headed administrative departments, espe¬ 
cially in cities using the commission or manager form. 

In a large city one finds a bewildering array of boards, commissions, 
and departments. Boston has about forty, New York, Chicago, and Los 
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Angeles about thirty apiece. 1 Where so many exist it is obviously diffi¬ 
cult, if not impossible, for the mayor or manager to direct and supervise 
city administration. This fact has led to numerous reorganizations during 
which the agencies have been consolidated within as few as five or six 
principal departments. Those that serve the people directly, like depart¬ 
ments of health, safety, education, and welfare, are commonly known as 
“line” agencies; while others that service and coordinate the primary 
agencies but serve the public only indirectly are called “staff” or “auxil¬ 
iary ” agencies. Included in the latter are those handling finance, account¬ 
ing, law, personnel, central purchasing, and planning. 


METROPOLITAN DISTRICTS 

Definition and Growth.—A metropolitan district is defined as one or 
more central cities surrounded by numerous independent suburbs and 
satellite cities, the total area containing a population of 50,000 or more. 2 
The Bureau of the Census reported 140 such areas existing in 1940. This 
represented a substantial increase for the nation as a whole over 1930, 
but a startling growth for certain areas. The Corpus Christi area, for 
example, more than doubled (106.5 per cent) its population during the 
decade. Miami followed with an increase of 89.5 per cent. Houston was 
next with an increase of 50.5 per cent; San Diego grew by 41.5 per cent; 
Washington, D.C., by 46.2 per cent. The trend was accelerated by the 
depression, the drift to war, and especially the war itself, but it was clearly 
discernible before and may be expected to continue unless technological 
discoveries and fear of atom warfare should force large-scale dispersion in 
the future. 

Jurisdictional Confusion.—People who flock to cities in search of jobs 
and housing give little thought to whether they live in the city itself or 
in an adjacent borough, town, or township. Convenience, comfort, and 
economy are primary; political and governmental matters are compara¬ 
tively unimportant. Population changes occur constantly, often quickly, 
but governmental systems seldom keep pace. These facts partially 
explain the continued existence of numerous units of government in metro¬ 
politan districts. 

The metropolitan district itself is not a governmental unit but a con¬ 
glomeration of them. The governmental composition of selected urban 
districts is shown in the chart on page 876. Annexations and consolida¬ 
tions have occurred, but the figures shown on the chart reveal how slow 
the process has been. In consequence, some baffling problems exist. 

1 MacDonald, op. ctt.', p. 324. 

* United States Department of Commerce, Bureau of the Census, Sixteenth, Cewut 
of Hu United States (Washington: Government Printing Office, 1942), p. 58. 
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1 Reproduced with permission from The Municipal Year Book , 1946 , p. 49. 
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Problems of Metropolitan Areas. 1 —Overlapping is one of the most serious 
problems. A city police department, for example, must have a real con¬ 
cern over what happens in the city’s environs. At the same time, sheriffs, 
constables, and town police serving outlying areas cannot ignore the city. 
A vacuum, or no-man’s zone, may result. Or friction may arise from 
mutual jealousies, or there may be wide disparity between the protection 
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Source: United States Department of Commerce, Bureau of the Census, Governmental 
Units in the United States f 1942 (Washington: Government Prin ting Office, 1944), pp. 64-65. 

offered in the respective units of government. One of the worst features 
of this situation is that criminals and shady operators often make the city’s 
periphery a base of operations. A unification or integration of services 
might well result in better protection at a lower per capita cost. The same 
is true of fire, street, health, transportation, and other municipal services. 

Disparity between assessments and taxes is also a problem. With 

l The pioneer study of metropolitan areas and the problems presented was Paul 
Studenski et al ., The Government of Metropolitan Areas in the United States (New York: 
National Municipal League, 1930). See also Victor Jones, Metropolitan Government 
(Chicago: University of Chicago Press, 1942); Roderick D. McKenzie, The Metro¬ 
politan Community (New York: McGraw-Hill, 1933); United States National Resources 
Committee on Urbanism, op. cit. A recent study is Don J. Bogue, The Structure of the 
Metropolitan Community (Ann Arbor: University of Michigan Press, 1949). 
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several hundred units each having its own assessor and tax schedule, inter¬ 
community differences and often multiple taxation are inevitable. In 
addition to confusion and unfairness, property owners within the central 
city may be lured by lower taxes to suburban communities, thereby adding 
to the financial worries of the city. Business regulations may differ among 
the units, making it difficult for any one of them to maintain effective 
standards. Planning and zoning are made exceedingly difficult. Streets, 
sidewalks, street lighting, and the like may be uncoordinated and lack 
uniformity. There may be unnecessary duplication of schools, parks and 
playgrounds, water supply, electric power, and sewage-disposal systems, 
all of which add to the taxpayer’s cost and inconvenience. 

Solutions Involving Nonstructural Changes. —Under the spur of ne¬ 
cessity a number of arrangements have been made, and others have been 
proposed, which do not entail drastic structural changes in existing govern¬ 
mental patterns. The simplest of these is a sort of informal cooperation 
where municipal officers confer with one another, borrow equipment, 
exchange information, and the like. A second arrangement is one in which 
one municipality, usually the central city, agrees to furnish services to other 
communities in the area. Interjurisdictional agreements such as these are 
numerous. Thus, it is quite common for suburban children to attend city 
schools, the tuition for the children being paid by their own governments. 
Cities often agree to provide fire protection, water, or electricity to near-by 
communities which pay for the service rendered. 

A third arrangement is where two or more cities comprising a district 
agree to joint operation of a service such as a bridge or sewer system. An 
adaptation is for the states or governmental units concerned to super¬ 
impose a special corporation, called an “authority ” or “district,” upon 
an area, giving it authority to perform specified functions throughout the 
entire district. The Chicago Sanitary District is an example. It has 
jurisdiction over 400 square miles and operates to keep Lake Michigan 
free from pollution. Another is the Boston Metropolitan District, whose 
authority extends over forty-three cities and towns for the purpose of 
providing sewage disposal, water supply, recreational facilities, and plan¬ 
ning. Still another example is the Port of New York Authority, jointly 
organized by New York and New Jersey, which now operates interstate 
bridges and tunnels. 

A fourth possibility is for the state to give the central city extraterri¬ 
torial powers. Thus cities may be authorized to build and maintain a 
water supply outside their borders, or lay sewers, establish parks, extend 
highways, or build bridges. Stome cities may control contagious diseases 
within a radius of several miles, others may prohibit slaughterhouses, hog 
farms, and houses of prostitution in adjacent territory; while others may 
inspect milk in the entire milkshed. The principal difficulty is that occu- 
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pants of outlying areas receive government without representation, hence 
are likely to be resentful and uncooperative. 

A fifth possibility is for the county, with its board consisting of repre¬ 
sentatives of cities or towns within a county, to serve as the integrating 
unit. The difficulty of hitting upon a satisfactory apportionment of 
representatives, the fact that counties are seldom organized* for effective 
and efficient administration, and the fact that metropolitan districts usually 
extend over more than one county render this solution of little promise. 

Solutions Involving Structural Changes.—The arrangements just men¬ 
tioned provide only a partial solution. They do nothing to disturb the 
continued existence of the multiplicity of governmental units that obstruct 
district integration. Structural changes are extremely difficult to obtain; 
nevertheless, some have occurred and others have been seriously proposed. 

The structural changes that have occurred oftenest are annexations 
and consolidations. Annexation takes place when one governmental unit 
merely acquires or absorbs additional unincorporated territory, but a con¬ 
solidation takes place when two or more governmental units are merged. 
Virtually every city has grown by annexation or consolidation, but the 
process has been slow and presents almost insuperable problems where 
the metropolitan area straddles two or more states. Sometimes annexa¬ 
tions and consolidations are voluntary, the people in all units giving con¬ 
sent. Sometimes they may be compulsory, in which case the state legisla¬ 
ture usually makes the change with or without the consent of one or all the 
parties concerned. 

Another proposal involving structural changes is that cities and counties 
separate entirely from one another, each remaining but without any con¬ 
current jurisdiction. It has also been suggested that the various govern¬ 
mental units within a metropolitan area be combined to form a federated 
government. This would entail creation of a central government with 
delegated powers, leaving the participating units with authority over those 
matters that are distinctly local. A still more extreme proposal is that the 
largest cities be made city-states with direct relations with the Federal 
government. 

Annexations and consolidations will doubtless continue, but in view 
of the increasing difficulties involved the rate is likely to be slow. There 
are also places where county-city merger, or even separation, might well 
take place, but since most metropolitan areas encompass more than one 
county and often two or more states, any intracounty changes can offer 
only a partial solution. The federated district arrangement appears 
promising, but the problems of apportionment and allocation of powers 
are formidable. Moreover, unless the federation could cut across state 
boundaries, many problems would remain. The city-state idea theoreti¬ 
cally has much to commend it but it is probably unobtainable for political 
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reasons, as well as because of the fact that the Federal Constitution forbids 
changing state boundaries without the consent of every state concerned. 
Unless annexations and consolidations can be expedited in some manner 
which is not now apparent, nonstructural solutions are likely to be the most 
practical, inadequate though they may be. The continued use of volun¬ 
tary cooperative arrangements, and especially the authority or special dis¬ 
trict, appears at the moment to offer the greatest promise. 
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Chapter £1 

GOVERNMENTS OF COUNTIES AND SMALLER UNITS 

The defect* which have already appeared in the system of local govern¬ 
ment in this country can be attributed in large measure to the revolution 
wrought by science and technology. Space and time have been annihi¬ 
lated. ... It is therefore not surprising that the institutions of local govern¬ 
ment forged for a slower age have proved unsuited to the present era of rapid 
means of communication and transportation. . . . Boundary changes and 
the enlargement of units of rural local government are reforms which can hardly 
be longer delayed. 

William S. Carpenter, Prob¬ 
lems in Service Levels. 1 

GENERAL CONSIDERATIONS 

The transition from a predominantly rural nation to one that is urban 
has caused the Federal, state, and municipal governments to overshadow 
smaller political units. In consequence, the citizen is often woefully ill- 
informed about them and they have been the last to modernize. Those 
governments are still of great importance, nevertheless. They serve 
millions of people, employ large personnel, tax, borrow, spend large sums 
of money, and help shape attitudes toward government and politics. 

Number and Distribution of Units of Government. —The United States 
is blanketed with units of local government. The tabulation given else¬ 
where 2 disclosed a total of 155,116. Some states and regions have more 
than others. Illinois has the largest total, while the West North Central re¬ 
gion possesses proportionally more than others. The relative distribution 
is shown on the chart on page 881. Regardless of the considerations that 
might have led to their establishment, the number is too large for modem 
times. And yet to reduce the number is one of our hardest tasks. 

Local Governments Agents of States. —Like cities, other local govern¬ 
ments owe their existence to state legislatures. Their powers, forms, and 
functions are defined for them. They are agents, or mere portions, of the 
states, hence possess privileges and immunities similar to the states them¬ 
selves. This means, among other things, that they cannot be sued for 
torts, except where state law permits, and they cannot be unreasonably 
burdened by the Federal government. Where breach of contract is in¬ 
volved, however, the immunity enjoyed by states has generally not been 

1 (Princeton, N.J.: Princeton University Press, 1940), pp. 68-69. 

* P. 89. 
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UNITS OF LOCAL GOVERNMENT 
IN THE UNITED STATES, 1941 

Number of Units per 100,000 Population-by States 
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South Dakota 
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North Dakota 
Kansas 
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Colorado 
Wyoming 
Illinois 
Arkansas 
Vermont 
Michigan 
Washington 
Texas 

South Carolina 
Arizona 
New Hampshire 
Indiana 
Delaware 
Florida 
Maine 
Georgia 
New York 
Ohio 
Utah 

California 
Pennsylvania 
New Mexico 
New Jersey 
Louisiana 
Kentucky 
North Carolina 
Connecticut 
Alabama 
Tennessee 
West Virginia 
Rhoqle Island 
Virginia 
Massachusetts 
Maryland i 

Source: William Anderson, The Units of Government in the United States (Chicago: 
Public Administration Service, 1942), p, 21. 

extended to counties, townships, school districts, and other local units, with 
the result that they usually can be sued for performance. 1 

Constitutional Restrictions upon State Legislatures—Although state 
authority over local governments is broad, it is not unlimited. Constitu- 

1 Lane W. Lancaster, Government in Rural America (New York: Van Nostrand, 
1937), p. 96. 
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tional provisions vary widely but can be reduced to four categories: 1 
(1) Those of many states proscribe special legislation, with the result that 
all local governments of a particular type must be treated alike or they 
must be grouped into classes and general laws enacted for each class. (2) 
Some constitutions prohibit specific acts. Thus, to avoid legislative tam¬ 
pering with the number of counties, Oklahoma sets up its counties in the 
constitution itself. Some stipulate that boundaries can be changed only by 
following certain procedures, like obtaining a two-thirds vote. Some forbid 
boundary alterations that will move the line closer than a specified number 
of miles from the county seat. Others provide that new counties may not 
be created unless the proposed area has a certain assessed valuation. And 
it is sometimes stipulated that boundaries may not be changed until ratified 
by the voters concerned. (3) Most state constitutions forbid legislatures 
from moving county seats. (4) A number of constitutions deny legisla¬ 
tures the power to abolish local offices or to alter election by popular 
vote. Under such restrictions changes may be made only by constitu¬ 
tional amendment. 

State-local Relations. —In spite of constitutional restraints, the same 
centralizing trend noted elsewhere is conspicuous among all local govern¬ 
ments. Everywhere, power and responsibility has shifted from smaller 
to larger units, bringing with it the familiar conflict and demand for home 
rule. While a number of state constitutions and statutes accord home 
rule to counties and smaller places, the amount of state administrative 
control and supervision has increased. This is true of assessments, taxa¬ 
tion and debts, of budgets and accounts, of schools, highways, roads, 
health, sanitation, police, courts, welfare, and nearly every other function. 
Where to draw the line is difficult indeed. It is safe to say that diminu¬ 
tion of the trend toward centralization appears unlikely unless the tempo 
of technological change diminishes, or wars and depressions come less 
frequently. In any case, to justify public confidence, the multitude of 
units must be regrouped to conform more nearly with the facts of an 
industrial age and must be reorganized to serve the public more com¬ 
petently than in the past. 


COUNTIES 

Origin and Development. —When the American colonies were first 
settled, England was divided into shires, which, in turn, were subdivided 
into parishes, hundreds, manors, and boroughs. When transplanted to 
the colonies the term “shire” soon gave way to its synonym “county.” 

1 Ibid., pp. 85-90; Kirk H. Porter, County and Township Government in the United 
States (New York: Macmillan, 1922), pp. 77-87. 
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First instituted in Virginia, the county soon became the primary Unit of 
local government and administration in the South. 1 The middle states 
instituted both counties and townships, and while New England intro¬ 
duced both counties and towns, the former were relegated to a subordinate 
position. This general pattern remains along the Atlantic seaboard today. 
West of the original Southern states and the Rockies the county pattern 
was followed, but elsewhere the mixed county-township system was copied. 
As matters stand, counties exist in forty-six states. Rhode Island, because 
of its small size, has nothing comparable, while Louisiana designates similar 
units “parishes.” 

Number and Size of Counties. —Counties number from three in Dela¬ 
ware to 254 in Texas, with an average of over sixty. Each state has used 
its own criteria in determining the number and has drawn boundaries as it 
saw fit. The largest county is that of San Bernardino, Calif., with 20,131 
square miles; the smallest are four in Virginia (Clifton Forge, Hampton, 
Williamsburg, and Fredericksburg) with 1 square mile apiece; the average 
is 961 square miles. 2 Viewed from the standpoint of population, the most 
populous is Cook County, Ill., with over 4 million, while one of the smallest 
is Loving County, Tex., with a population of 285—a difference of 14,000 
to l. 3 The average county has about 42,515 people, although four-fifths 
of all counties have less than the average. 

Once in existence, a county is seldom abolished or merged with other 
counties, despite the fact that students of government are unanimous in 
saying that most states have too many counties. During the 1930’s the 
number of county units declined by only three. Georgia consolidations 
reduced the number by two, while Louisiana lost one by the absorption of 
New Orleans Parish into the city of New Orleans. 

Classification of Counties.—Because counties vary in size, composition, 
and needs, it is seldom w T ise for them all to be treated alike by state legis¬ 
lation. And yet for state legislatures to deal separately with each of them 
is time-consuming; it leads to needless meddling, chaotic variation, and 
connivance for undesirable ends. The prohibitions against special legis¬ 
lation inserted in constitutions about the turn of the century had the effect 
of stimulating classification, but the movement has not gone nearly as far 
as w r ith cities. Only four states (Pennsylvania, Missouri, New Jersey, and 
New York) classify for general purposes. Missouri classifies according to 
assessed valuation, the others according to population. Examples of each 
method are shown in the table on page 885. 


1 See also Chap. 2. 

2 William Anderson, The Units of Government in the United States (Chicago: Public 
Administration Service, 1942), p. 23. 

* Ibid^ 25. ____ ___ 
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Pennsylvania 

Missouri 

Class 

Number of inhabitants 

Class 

Assessed valuation 

First. 

1,500,000 and over 

First .... 

Over *300,000,000 

Second.. .. 

Between 800,000 and 1,500,000 

Second 

$50,000,000 to *300,000,000 

Third .... 

Between 250,000 and 800,000 

Third .. 

$10,000,000 to $50,000,000 

Fourth.. .. 

Between 150,000 and 250,000 

Fourth .. 

Under *10,000,000 

Fifth. 

Between 100,000 and 150,000 



Sixth. 

Between 50,000 and 100,000 



Seventh. . . 

Between 20,000 and 50,000 



Kighth 

Less than 20,000 




While only four states classify counties for general purposes, many of 
them classify for particular functions. Twelve classify for salary purposes. 1 
Of these states, Colorado and Illinois classify counties also for fee purposes, 
and Illinois and New Mexico distinguish between township and nontownship 
counties for purposes of legislation. Kentucky classifies for budget purposes. 

Where count ies are arranged in classes, the legislature can either legis¬ 
late for all at once or only for counties falling within particular classes. 
Preferable as this undoubtedly is, legislatures often hit upon ingenious 
devices for dealing specifically with particular counties. Not infrequently 
the classifications are so devised as to leave only one or two counties in a 
class. Indeed, on one occasion California provided fifty-eight classes— 
one for each county. 

County Boards. —In organization, counties remain nearly the same 
today as they were during Colonial times. The classifications mentioned 
above are chiefly for legislative purposes rather than for structural organ¬ 
ization. Some states require that all counties have exactly the same form 
of government. Others make the general pattern uniform but allow varia¬ 
tion by permitting home-rule charters or giving county residents a choice 
between two or more authorized forms. 

Oddly enough, the separation of powers doctrine so entrenched else¬ 
where has had little acceptance at the county level. In consequence there 
is no county officer comparable with a city mayor, governor, or president. 
Instead, what executive functions are not delegated to elected officers are 
given to a body that performs also legislative and often judicial functions. 
That body is given various names: board of supervisors, board of county 
commissioners, county court, board of revenue, fiscal court, board of chosen 
freeholders, and police jury. 2 

1 Data supplied by United States Department of Commerce, Bureau of the Census. 

8 John A. Fairlie and Charles M. Kneier, County Govemtnerd and Administration 
(New York: Century, 1930), p. 108. 
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County boards are usually of two types. One is small and often re¬ 
ferred to as the “commissioner form.” A typical one consists of three 
members elected at large by county voters. The other is larger and known 
as the “supervisor form.” It is comprised of representatives chosen from 
townships, cities, or districts within the county. Boards of the second type 
in rural areas have memberships varying between fifteen and twenty-five, 

A TYPICAL COUNTY GOVERNMENT 


ELECTORATE 



Source: Kirk H. Porter, County and Township Government in the United States (New 
York: Macmillan, 1922), p. 291. 


while boards in counties with large cities may have as many as fifty or even 
a hundred. Some states, like Illinois, Nebraska, and New Jersey, permit 
the existence of both the small and large types. Where townships are non¬ 
existent, as in the South, the county is frequently subdivided into districts 
and each of these is represented on the county board. In this region justices 
of the peace, chosen from the districts, often constitute the county board. 
Large boards customarily meet quarterly or oftener, while small ones meet 
frequently. Meetings are held in the county courthouse and ordinarily 
are open to the public. Terms are usually 2 or 4 years. Compensation in 
a majority of states is on a per diem basis with allowance for mileage, al¬ 
though many small-board counties pay modest salaries. 

Opinions differ as to which of the two types of boards is the better. 
Certainly the large one provides representation for more areas and this 
may increase both local interest and a sense of responsibility. For legis¬ 
lative purposes, therefore, it might well be superior. But a small body 
is without doubt the better for purposes of administration. This suggests 
the desirability of a compromise: a numerous body for purposes of policy 
formation, and a smaller one—or better still a manager—for administration. 
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Elective Officers. —A typical county has a plethora of elected officers. 
A study of seven states (California, Illinois, Michigan, Minnesota, Missis¬ 
sippi, New York, and Pennsylvania) disclosed as many as twenty-eight 
different kinds of elected county officials. 1 No one of the states mentioned 
had all twenty-eight, but some had as many as fifteen. Among others the 
list included judges, sheriff, prosecuting attorney, county clerk or prothono- 
tary, coroner, treasurer, auditor and comptroller, recorder of deeds, sur¬ 
veyor, jury commissioners, and superintendent of schools. 

ELECTIVE COUNTY EXECUTIVE FORM 



-Approves appointments 

Source: New York State Constitutional Convention Committee, State and Local 
Government in New York (Albany: The Committee, 1938), p. 119. 

The existence of so many elective officers makes unified administration 
impossible and causes the ballot to be excessively long. Because these 
offices are often established by the state constitution, they cannot be 
altered or abolished except by constitutional revision. This fact, more 
than almost any other, accounts for the slowness with which county 
governments modernize. 

New Forms for Counties. —Two alternative forms have some prospect 
of acceptance. One is adoption of a plan similar to the strong mayor- 
council form widely used in cities. 2 Under this, the county board is re¬ 
tained but administrative officers, now elective, become appointive and 
responsible to the county mayor or president. This plan has several 
advantages: it separates legislative from executive functions, focuses 
administrative responsibility in the mayor or president, and shortens the 
ballot. A few counties, most of them urban, have adopted the plan. 

1 Roger H. Welle, American Local Government (New York: McGraw-Hill, 1939), 
p. 81. 

2 See p. 871. 





STATE AND LOCAL GOVERNMENTS 


While this reform, if thorough, would be an improvement, it has all the 
weaknesses of the mayor-council form discussed in the previous chapter. 

The second proposal is the county-manager plan modeled after the 
manager form so successful in cities. Under this the county board devotes 
itself to policy formation and legislation, leaving administration to a pro¬ 
fessional expert hired by and responsible to the board. Under ideal cir¬ 
cumstances the manager appoints and directs, subject to board approval, 
all the other administrative officers of the county. This separates policy 

APPOINTIVE COUNTY MANAGER FORM 



Sourck: New York State Constitutional Convention Committee, State and Local 
Government in New York (Albany: The Committee, 1938), p. 118. 

formation and administration, concentrates administrative responsibility 
in the manager, adds expertness to county management, and shortens the 
ballot. The plan has the endorsement of most professional students of 
government and has made some headway. Unhappily, the constitution¬ 
ally entrenched position of elective county officers usually prevents uni¬ 
fication of management to the same extent as in cities. Nine counties— 
four in Virginia, two in North Carolina, and one each in California, New 
York, and Montana—have adopted the manager plan. 1 A few other 
counties have appointed executives somewhat analogous to managers, 
while a few states recently have amended their constitutions to make 
adoption of the manager plan possible. 2 By resolution of the county 

» The Book of the States, 1945-1946, p. 56. 

*For an excellent summary and evaluation, see Edward W. Weidner, “A Review 
of the Controversy over County Executives,” Public Administration Review, vol. 8 
(Winter, 1948), pp. 18-28. 
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Size Distribution of County General Governing Bodies, By States* 
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♦United States Department of Commerce, Bureau of the Census. 

t Excludes those county areas having no county government and those cities that perform their 
own county functions because they do not lie within any counties (Baltimore and St. Louis and the 
twenty-four “independent" cities of Virginia), and excludes also those counties in which county govern¬ 
ment is completely or substantially consolidated with a city: in California, the City and County of San 
Francisco; in Colorado, the City and County of Denver; in Louisiana, Orleans Parish (City of New 
Orleans); in Massachusetts, Suffolk County (City of Boston); in New York, Bronx, Kings, New York, 
Queens, and Richmond counties (City of New York); and in Pennsylvania, Philadelphia County (City 
of Philadelphia). 

$ Data estimated in part. 
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board, Los Angeles County has established a chief administrative officer, 
whose functions and authority are comparable to those of the county 
manager. 1 

VILLAGES, TOWNS, TOWNSHIPS, AND COUNTY DISTRICTS 

Villages and Towns.—In addition to counties and cities, most areas 
have smaller urban or semiurban units of government. The nomenclature 
varies extremely. In the South and West “town” is the term oftenest 
used, in the Northeastern and Midwestern states the term is “village,” and 
in a few Eastern states the word “borough” is used. These units are more 
like cities than counties and they should not be confused with the towns of 
New England or the townships of rural areas, discussed below. 

Professor Anderson has stated the principal characteristics of villages 
and towns to be: 2 (1) Their areas are usually small, but vary from less 
than a square mile to several hundred square miles; (2) population within 
them is usually denser than in the surrounding countryside; (3) the units 
remain a part of the county in which they are situated and yet they are set 
off by law as separate corporations for providing services required in urban 
places; (4) their corporate status is generally the same as larger municipal 
corporations; (5) many have special charters or are incorporated under 
general laws that are often referred to as the local charter; and (6) their 
functions are numerous and highly varied. 

Governments .—In form, the governments of villages and towns resemble 
those of cities. The weak mayor-council form is almost universally used. 
The chief executive, known as a “president,” “mayor,” or “burgess,” is 
nearly always popularly elected. The legislative body, called “council” 
or “board of trustees,” is usually made up of from three to nine members 
chosen at large by popular vote. Members are generally unsalaried. 
Other municipal officers, also commonly elected, are a clerk or secretary, 
treasurer, street commissioner, attorney or solicitor, and marshal. County 
and township functions may also be carried on within these units either by 
the municipality itself or by county and township officers. In either case, 
the officers most commonly found are an assessor, tax collector, justice of 
the peace, constables, and auditors. 

Although much like cities, towns and villages differ in many ways. 
Their powers are fewer; their governmental structure is much simpler; 
their council is usually smaller and unpaid; the chief executive is usually 
much weaker, while administrative functions are dispersed widely among 

1 See Abraham Holtzman, Los Angeles County Chief Administrative Office: Ten Years 
Experience f Bureau of Governmental Research, Studies in Local Government No. 10 
(Los Angeles: University of California, 1948). 

* Anderson, op. cif., p. 16. 
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elected officers. Nevertheless, millions of citizens know simple govern¬ 
ments like these better than any other and depend upon them for indis¬ 
pensable services. 

New England Towns. —The towns of New England date back to the 
earliest settlements on the “stem and rockbound coast.” Some 1,400 of 
them exist, usually within irregular boundaries encompassing between 25 
and 35 square miles. The entire area may be rural, in which case the 
town is virtually indistinguishable from townships that exist elsewhere. 
Or they may be partly rural but have within them one or more populous 
centers that have not incorporated for purposes of municipal government. 
Instead, and unlike the general practice elsewhere, they remain under the 
general town government. Thus the New England town is a combined 
township and municipality. 

Governments .—Political power in New England towns stems from town 
meetings. These are assemblies of qualified voters who gather annually 
or oftener to deliberate on matters of policy and choose officers for the ensu¬ 
ing year. During the interim between town meetings responsibility rests 
in a board of selectmen (usually three) and a number of elective officers, 
including a clerk, constable, school board, tax collector, treasurer, and often 
more. The town-manager plan, similar to the city-manager plan, may be 
and often is used. 

The towns also serve as the units of representation in the state legisla¬ 
ture. Because the towns are small and numerous the lower houses of the 
legislatures have large memberships—240 in Massachusetts, 272 in Con¬ 
necticut, and 399 in New Hampshire. 

In form, modem town governments have changed little since Colonial 
times. The town meeting itself, however, has lost most of its social value 
and much of its authority. Only a small proportion of a densely populated 
town will attend town meetings, but even though more did appear, their 
diversity of background and interests, coupled with the unwieldiness of 
large assemblies and the complexity of current issues and problems, would 
render them ineffective. Although town meetings are still important 
gatherings, the boards of selectmen have assumed more responsibility, 
while Federal, state, and municipal governments have absorbed a number 
of functions and injected an increasing amount of direction and control. 

Townships. —In sixteen states outside the New England area the 
township exists. Most of these lie in the area between New Jersey on the 
east and the Dakotas and Kansas on the west. 1 Washington is the only 
Far Western state in which a few counties are organized into townships; 
none exist in the South. In New York, Pennsylvania, and New Jersey 
townships sprang up erratically, with the result that their boundaries are 
highly irregular. But from Ohio westward townships were artificially plotted 

1 See the map, p. 884. 
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on the square, with regular boundaries usually enclosing 36 square miles. 
Where people cluster in these they are likely to incorporate into villages, 
towns, cities, or boroughs and thus, unlike those in New England towns, 
provide themselves with local governments separate from those of the town¬ 
ships. This is not always the case, however, for there are many populous 
communities, usually in the environs of cities, that prefer township status. 

Governments .—Half the states with townships 1 provide for township 
meetings modeled after those held in New England towns. Whether 
primary assemblies like these are permissible or not, governmental machin¬ 
ery remains much alike. The principal governing body is an elective board 
known as a “board of trustees” or “board of supervisors.” These are of 
two types: one is composed of members (usually three) specifically chosen 
for the position; the other is an ex officio board composed of such township 
officers as supervisor, clerk, treasurer, and justices of the peace. The 
former type is found in Indiana, Iowa, Minnesota, Missouri, the Dakotas, 
Ohio, Pennsylvania, and Wisconsin; the latter in other township states. 

Whatever may have been the justification for townships originally, 
many students are of the opinion that they might well be dispensed with. 
The fact that more than half the states get- along without them is proof 
that they are not indispensable. Many of them have already atrophied, 
while others have lost functions to larger units of government. While 
many townships, especially those in suburban areas, are still virile, the 
continuation of modern trends is likely to make their retention more diffi¬ 
cult to justify. Certainly if the number of governmental units is to be 
materially reduced the township is a good place to begin. 

County Districts. 2 —In the South and the Far West, where neither 
town nor township exists, counties are usually divided into districts. 
These, lacking in corporate status, are merely county subdivisions for 
administrative and political purposes. Unlike towns and townships, which 
have a general governmental responsibility, county districts usually perform 
only a few special functions. 

Districts are known by several names. In Virginia and West Virginia 
they are called magisterial districts; in Tennessee, civil districts; in Georgia, 
militia districts; in Maryland, Florida, and Alabama, election districts or 
precincts; in Mississippi, supervisor’s districts; in Delaware, the old English 
term “hundred” is still used. In Western states similar districts are com¬ 
monly called “precincts,” “townships,” or “judicial townships.” What¬ 
ever their name, they serve similar purposes. Most commonly they serve 
as electoral units for choosing members on the county board and other 
county officers. They also are convenient areas for handling elections, 

Illinois, Michigan, Minnesota, Nebraska, New Jersey, New York, North and 
South Dakota, and Wisconsin. 

* These are not to be confused with the special ad hoc districts discussed below. 
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administering justice, law enforcement, tax assessment and collection, 
road, health, and school administration. 

SPECIAL DISTRICTS 

Number and Types. —In addition to the hierarchy of governmental 
units described above, all states have a number of special, or ad hoc districts. 
A variety of reasons account for their separate existence. Sometimes it was 
a desire to remove them from “ politics.” Often debt limitations on regular 
governments were too low to permit them to undertake additional functions. 
Again, agencies were desired that could operate more flexibly and freely 
across traditional boundaries. Sometimes it was thought unwise to saddle 
poorly paid and busy municipal officials with additional responsibilities. 
Often districts were created in order to permit the appointment of persons 
specially qualified for the tasks as directors of the new agency. Whatever 
the reasons, districts flourish, although it is interesting to note that their 
number diminished during the decade 1930-1940. 1 The table given else¬ 
where 2 showed a total in 1942 of 116,878 districts, of which 108,579 were 
for school, the remaining 8,299 for special purposes. 

School Districts. —Responsibility for school administration may rest 
in the county, city, town, or township, but for the most part school dis¬ 
tricts have been created for the purpose. 3 A comparatively few districts 
are county-wide; cities and other urban places usually have only one 
school district, whereas rural areas are generally divided into small districts 
for school purposes. Many of the latter are so small and sparsely populated 
as to have only a handful of students for the “ little red schoolhousc,” 
with correspondingly few resources for salaries, equipment, and supplies. 
Consolidations have improved the situation somewhat but rural instruction 
generally remains inferior. School districts are properly regarded as gov¬ 
ernmental units: they have the power to tax, borrow, and spend public 
funds for community purposes, and they are not liable for torts. This 
nonliability makes it impossible for them to be sued for injuries suffered by 
pupils, teachers, or laborers. They can, however, generally be sued for 
breach of contract. 

With a few exceptions, school matters are the primary responsibility of 
nonsalaried boards elected by the voters. Urban school systems are usually 
supervised by a superintendent appointed by the school board, while rural 
schools are commonly given a measure of supervision by popularly elected 
county superintendents. At a higher level, most states have an elective 

1 Anderson, op. cit., p. 2. 

*P. 881. 

3 Statistical details may be found in United States Department of Commerce, 
Bureau of the Census, Census of Governments , 19 (Washington: Government Print¬ 
ing Office, 1944), p. 59. See also Anderson, op. cit.> passim. 
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or appointive superintendent of public instruction with responsibility for the 
enforcement and administration of state laws pertaining to public schools. 

Other Districts. —Districts for purposes other than school adminis¬ 
tration exist in all the states. These are specially incorporated units set 
up for operation independently of or in close cooperation with regular 
governments. Some have been given the power of taxation, others have 
not. Most of them may borrow money, and their legal status is generally 
like that of other small governmental units. The more than 8,000 districts 
follow no common pattern of organization or function, hence are difficult to 
classify and describe. 1 

Roughly, however, they can be placed in three groups: general-govern¬ 
ment, public-service-enterprise, and combined general-government and 
public-service-enterprise. 2 The first, or general-government type, is de¬ 
pendent upon taxation or special assessments. It includes 86 per cent of 
all nonschool special districts. Among them are fire, highway, navigation, 
health and hospital, sewer, library, drainage, soil conservation, cemetery, 
and combinations of one or more of these and others. The second, or 
public-service-enterprise type, accounts for 13 per cent of the total. These 
provide services for rates or charges as do private corporations. Among 
them are water supply, power, light, gas, housing, and a number of multiple- 
purpose districts. The third, or combined general-government and public- 
service-enterprise type, accounts for only 1 per cent of the total. These 
collect both taxes and assessments, and set rates and charges. Chief 
among them are conservation, power, and a few miscellaneous districts. 

Districts, or authorities like those just mentioned, have widely differing 
governmental organization. Perhaps the commonest is an elective or 
appointive board that either divides administrative responsibility among its 
members or, what is more frequently the case, selects a director, supervisor, 
or manager to superintend operations. As noted in a previous chapter, 3 
resort is often had to bodies of this sort to conduct functions that transcend 
municipal boundaries, especially in metropolitan areas. 

While the creation of special districts may be the only or the best 
practicable solution for particular situations, students of government look 
upon them with some skepticism. They add to the number of govern¬ 
mental units, thus further confusing the public, lengthening the ballot, 
and scattering responsibility. Moreover, their creation gives the appear¬ 
ance of solving problems and thus distracts attention from the basic need 
of consolidating and reorganizing governmental units in order to make 
them adequate for modern times. 

1 For statistical details, see United States Department of Commerce, Bureau of the 
Census, op. cit., pp. 60-61. 

2 Ibid.; The Municipal Year Book , 1946, pp. 20-21. 

* P.876. 



GOVERNMENTS OF COUNTIES AND SMALLER UNITS 


895 


References 

Anderson, William: The Units of Government in the United States (Chicago: Public 
Administration Service, Publication No. 83, 1942). 

Council of State Governments: The Book of the States (Chicago: The Council, 
biennial). 

Fairlie, John A., and Charles M. Kneier: County Government and Administration 
(New York: Century, 1930). 

Gilbertson, Henry S.: The County: the u Dark Continent” of American Politics (New 
York: The National Short Ballot Organization, 1917). 

Jones, Victor: Metropolitan Government (Chicago: University of Chicago Press, 1942). 

Lancaster, Lane W.: Government in Rural America (New York: Van Nostrand, 1937). 

Muller, Helen M. (comp.): “County Manager Government,” The Reference Shelf 
(New York: Wilson, 1930), vol. VI, no. 8. 

Porter, Kirk II.: County and Township Government in the United States (New York: 
Macmillan, 1922). 

Ridley, Clarence K., and Orin F. Nolting (eds.): The Municipal Year Book (Chi¬ 
cago: International City Managers’ Association, annual). 

Studenski, Paul, et al.: The Government of Metropolitan Areas in the United States 
(New York: National Municipal League, 1930). 

United States Department of Commerce, Bureau of the Census: Census of 
Governments , 1942 (Washington: Government Printing Office, 1944). 

Weidner, Edward W.: The American County—Patchwork of Boards (New York: 
National Municipal League, 1946). 

Wells, Roger II.: American Local Government (New York: McGraw-Hill, 1939). 



Chapter 42 

FINANCE: STATE AND LOCAL 

The old theoretical ideal of having each unit of government raise the 
revenues necessary for the maintenance of the functions which it adminis¬ 
ters is naive and outmoded, inasmuch as it clashes with the more modern 
concept that governmental functions should he assigned to those units which 
can most efficiently perform them, and that taxes should be levied by govern¬ 
mental units capable of assessing and collecting them effectively. 

Seabury C. Mas tick, Tax Rela¬ 
tions among Governmental Units. 1 

Public finance is a field of extraordinary importance to the whole econ¬ 
omy. In these days, the average citizen is apt to think of it mainly in 
terms of taxation—who pays, how much, and on what. Subconsciously, 
of course, people may recognize that they get services of importance to 
them from governments, but their primary concern is usually concentrated 
on the point at which dollars and cents are separated from the individual 
by the tax collector. Governments have a big job to do in convincing the 
public that tax money is prudently spent for purposes that provide the 
greatest good for the greatest number. Beyond that, it is increasingly 
apparent that governmental revenue and expenditure patterns drastically 
affect the national economy. If the country is to enjoy full employment 
and rising living standards, governments must exert their influence to 
those ends mainly through their power to tax and power to spend. 2 

REVENUES 

A general picture of national, state, and local revenues has been pre¬ 
sented in an earlier chapter. 3 The purpose of this section is to examine in 
more detail the nature of revenue sources for state and local governments, 
to explore possible new sources, and to appraise from the state and local 
point of view some of the proposals for an intergovernmental tax program. 

1 (New York: Tax Policy League, 1938), p. v. 

2 Recent studies in this field include Alvin H. Hansen and Harvey S. Perloff, State 
and Local Finance in the National Economy (New York: Norton, 1944); John H. G. 
Pierson, Fiscal Policy for Full Employment (Washington: National Planning Associa¬ 
tion, 1945), Planning Pamphlets No. 45; H. C. Sonne, National Budgets for Full Employ¬ 
ment (Washington: National Planning Association, 1945), Planning Pamphlets Nos. 43 
and 44. 

9 See pp. 497. 
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Existing Tax Sources. —In 1942, 1 state and local governments had a 
revenue of $13,137,000,000, as compared with $13,721,000,000 for the 
Federal government. States alone had $6,114,000,000 and local govern¬ 
ments $7,023,000,000. Using the combined state and local figure as a 
basis, 73.5 per cent of that amount was raised through taxation, 19.6 per 
cent through aid from other governments, and 6.9 per cent from earnings 
and miscellaneous. 

In the same year, state tax revenue was derived from the following 


sources, with percentage of total revenue indicated: 

Sales and gross receipts . 36.3 

Pay roll. 17.6 

License and privilege . 11.2 

Corporate income. 4.5 

Property. 4.4 

Personal income. 4.1 

Of their total revenues, local governments got from taxes: 

Property. 61.5 

License and privilege . 1.9 

Sales and gross receipts . 1.8 


Sales and Gross Receipts Taxes. —Emerging during the depression, sales 
taxes have become the most important single source of state revenue. Sev¬ 
eral types of sales taxes are employed by state and local governments. The 
most productive is the retail sales tax , winch is levied on the sale of most 
commodities. More than one-half the states now use the general retail 
sales tax, the rates of which range from 1 to 3 per cent. Of course, the tax 
is never completely “general,” for it is common to exempt food and some 
other commodities in order to reduce the regressiveness of the tax. As 
explained earlier, the burden of a general sales tax falls more heavily upon 
the low-income group than upon the high, for those with low earnings 
must spend a higher proportion of their income for commodities than do 
wealthy persons. This explains why the general retail sales tax has been 
fought so vigorously when it has been proposed in Congress. During the 
depression, however, this tax, with its steady flow, low collection cost, and 
enormous returns, rescued many a state from near insolvency. 

A second type is the selective sales tax , which is levied on the sale of 
particular items, especially luxuries. Similar to the excise taxes of the 
Federal government are the state levies on motor fuels, alcoholic beverages, 
tobacco, and other commodities. Actually, gasoline is not regarded as a 
luxury item, but the tax is justified in terms of providing revenue for high¬ 
ways. It is now used by all states. Likewise, all states tax liquor, although 

1 Except where otherwise noted, the figures used in this chapter are from United 
States Department of Commerce, Bureau of the Census, Governmental Finances in 
the United Stalest 194% (Washington: Government Printing Office, 1945). 
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some secure a much larger revenue through the operation of state liquor 
stores. Many other commodities are subject to selective sales taxes in 
the several states. 

Third, there is the gross receipts tax or gross tax . It involves the collec¬ 
tion of a small percentage of all receipts or income. Sometimes grouped 
with it and sometimes in a separate category is the turnover tax , under which 
transactions are taxed. Gross income often bears little relation to net 
income. Thus a retail merchant might have $100,000 in gross receipts in a 
given year, yet suffer a net loss of $5,000 for the period. A professional 
man might gross $10,000 and net $5,000. Therefore, several different 
rates may be necessitated if even a rough measure of justice is done. If 
the tax applies to all gross receipts or income, there is bound to be pyramid¬ 
ing, which is likely to increase the price of a commodity considerably, be¬ 
cause each person or concern through which it has passed has been liable to 
a tax on its value. Perhaps the most successful of gross-receipts taxes have 
been those applied to companies that have a generally stable relationship be¬ 
tween gross receipts and net returns, such as insurance and public utilities. 

After sales taxes became a major source of state revenue, some cities 
and counties sought to share in this new and lucrative levy. Their bound¬ 
aries are rarely arranged so that a sales tax is administratively feasible. 
New York City and a few other large municipalities have enjoyed modest 
success with a general retail sales tax but are plagued with exemptions for 
out-of-city sales. Sharing in sales-tax revenues by local governments is 
likely to come, if at all, through the willingness of the state to collect the 
tax for cities and counties and then to share the proceeds with them. 

Regressive as it is, the sales tax is likely to remain indefinitely as a 
major state revenue producer. The incidence of the general retail sales 
tax, however, falls most heavily upon those least able to pay and least upon 
those most able to pay. Although retained, the sales tax may well in the 
next generation be supplemented to a greater extent by other taxes, such as 
personal and corporate income taxes, which adhere to the ability-to-pay 
principle. 

Property Taxes. —Property taxes constitute the major source of revenue 
for American local governments, accounting for over 92 per cent of tax 
revenue in 1942. Until the events of crisis and war vastly increased fed¬ 
eral income-tax and state sales-tax collections, the property tax was the 
major source of American governmental revenue. 1 Despite the develop¬ 
ment of new forms of taxation during the depression, most states still make 
some use of property taxation. In 1944 the only states to receive less than 
$500,000 from property taxes were Delaware, Illinois, Iowa, Oklahoma, 
Oregon, Rhode Island, South Dakota, West Virginia, and Wyoming. 2 

1 William J. Shultz, Your Taxes (Garden City: Doubleday, Doran, 1938), p. 187. 

* United States Department of Commerce, Bureau of the Census, State Finances, 
1944 (Washington: Government Printing Office, 1946), p. 9. 
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Property taxes generally are thought to apply to real property only, 
but this is not always the case. Property is both tangible and intangible. 
A man who owns a farm has tangible property in the form of land, house, 
machinery, livestock, and the like. Another man may own very little 
real or personal property but own a million dollars' worth of bank de¬ 
posits, stocks, and bonds, which are called “intangible property.” The 
intangibles may or may not be taxed, depending upon state law or local 
ordinance. 

The first job in collecting the property tax is assessment. Taxing 
bodies set the rate of taxation at so much in dollars and cents for each one 
hundred dollars of assessed valuation. The local tax assessor is given the 
task of estimating the value of all kinds of property, and then he reduces 
it to an “assessed valuation,” which is some given fraction of estimated 
true value. The job of an assessor is an almost impossible one. It is 
difficult enough to work out a proper formula for assessing real property, 
but it is next to impossible to make a fair assessment of intangibles. 1 

Another problem that plagues property-tax administrators is that of 
exemptions. Every state and community releases some property owners 
from liability for payment. It is common practice to exempt real property 
up to a certain maximum valuation if owned by a veteran. Similar exemp¬ 
tions often are extended to widows of veterans and the physically handi¬ 
capped. Churches, schools, and charitable institutions usually are ex¬ 
cepted. Several states have extended exemptions of farms and homes up 
to a set maximum if used as a “homestead” by the owner. Each exemp¬ 
tion narrows the base on which the property tax is built and reduces the 
number of taxpayers but is defended by many on grounds of social 
justice. 

Income Taxes.—Thirty-six states have some form of income taxes, 
personal or corporate. Unlike the inheritance or estates tax, the Federal 
government allows no offset or credit for state taxation. A sort of credit 
is given, however, in that a taxpayer may deduct from the income on which 
he pays a federal tax any amounts paid out in state income taxes. There¬ 
fore the existence of a state income tax means a reduction in the amount of 
federal revenue from this source. Personal income taxes in 1944 ranked 
first among federal revenues and seventh among state tax revenues; they 
were negligible sources for local governments because of the difficulty of 
collecting them at that level. State corporate income taxes in the same 
year ranked sixth as producers of tax revenue. Although the number of 
states failing to adopt a corporate income tax is exactly the same as the 
number of those failing to adopt a personal one (fifteen), the question of 
levying a personal income tax has been the more controversial. 

1 Authoritative works on assessment are Assessment Principles (Chicago: National 
Association Officers, 1939), and J. D. Silverherz, The Assessment of Real Property in the 
United States (Albany: New York State Tax Commission, 1936). 
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State personal income-tax rates vary from 1 to 15 per cent, but most of 
them have a maximum of 5, 6, or 7 per cent. The high federal rates on 
large incomes have been a deterrent to higher state rates. State tax rates 
have also been held down by the fear of competition with other states 
which have little or no income tax. One of the arguments commonly given 
against a state-personal income tax is that it can be evaded by those who 
command the best legal advice. 

On the other hand, the progressive features of the personal income tax 
are admirably suited to offset the regressive features of sales and property 
taxes. The tax effectively reaches some persons who own no tangible 
property yet reap large incomes from intangibles. Its incidence is in little 
doubt; it falls directly upon the taxpayer and cannot be shifted to others. 

Inheritance-estate Taxation. —All states except Nevada have an inherit¬ 
ance or estate tax. Both are death duties; the estate tax is levied on a 
deceased person's estate; the inheritance tax is exacted from a beneficiary's 
share of the estate. As previously explained, federal law permits an offset 
or credit for state death duties up to 80 per cent of the 1926 estate-tax rate. 
The offset does not apply to later federal estate levies. Existence of the 
credit device was a powerful incentive for states to enact inheritance-tax 
laws, thus putting to an end the competition among states seeking to pro¬ 
vide tax-free havens for rich and elderly men. 

State inheritance taxes not only have progressive rates that increase 
with the size of a beneficiary's share, but they are also graduated according 
to the relationship of the beneficiary to the deceased. The largest exemp¬ 
tion and lowest rates are usually allowed for a widow, followed by those 
for a widower and children. More distant relatives have a much smaller 
exemption and higher rates. Those who are not related at all have little 
or no exemption and the highest rates. 

The inheritance and estate taxes have not been without their problems, 
but happily many of them have been solved, at least partially. In the 
beginning, gifts were used to avoid death taxes; both Federal and state 
governments plugged this loophole by enacting gift-tax laws, setting the 
rates nearly as high as the death duties. Next, states locked horns over 
jurisdictional matters, seeking to tax every estate over which they could 
establish any shred of jurisdiction. This situation was eased by reciprocity 
arrangements and later by federal court decisions defining state jurisdic* 
tion. Death duties have great social significance, for they offer an oppor¬ 
tunity to redistribute at least a portion of accumulated wealth. This 
function of the tax is more in the hands of the Federal than the state gov¬ 
ernments, for only the nation is in a position to apply the high rates 
necessary to accomplish this social purpose. 

Business Taxation. —Business taxes include corporation income taxes, 
license and privilege taxes, capital-stock taxes, and various levies on par- 
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ticular types of businesses. Taken together, they account for a good share 
of national, state, and local tax revenues. 

The state corporate income tax, used by thirty-three states, poses 
many puzzling problems for the tax administrator. Here again the prob¬ 
lem is one of jurisdiction. Business corporations that hold charters from 
one state often operate in many others. Which, then, can tax corporate 
net income? The question is not finally answered, but agreement is being 
reached. Using a standard worked out by the National Tax Association, 
several states are now allocating corporate income among themselves for 
taxation purposes on the basis of business done in each state. The three 
criteria employed in making the allocation are location of tangible property, 
distribution of sales, and distribution of pay rolls. 

Corporations are also taxed through capital-stock taxes, which are 
levied against the assessed valuations of business-concern stocks. For¬ 
merly used in all states, more than one-third of the states have dropped 
the plan for a corporate income tax. Some states use both. Some states 
also derive a considerable amount of revenue from the taxation of insur¬ 
ance companies, often a percentage of gross premiums in the state. This 
is usually justified on the basis that companies should pay something for 
the privilege of doing business in the state. State taxation of banks is 
complicated by the fact that most of the larger banks have national char¬ 
ters, and therefore the state power to tax these federal instrumentalities 
is restricted. Federal law does not permit state taxation of the personal 
property of national banks, nor does it permit levies on bank shares in 
excess of most other intangibles. One simple solution, to permit states 
to tax national banks on the same basis as they do state banks, appears 
reasonable but has not yet been accepted. 

Motor Vehicle Taxes. —All states levy taxes on motor vehicles, pre¬ 
sumably for the privilege of operating them. They net the states an 
important share of revenue too, averaging about $400,000,000 in recent 
years. Most Americans are familiar with this tax. It is usually graduated 
according to weight, type, and age of the vehicle, ranging from steep fees 
for trucks to insignificant ones for motorcycles. Collection is handled 
through the sale of license plates or tags, which makes compliance rather 
easy to secure. Like the gasoline tax, the proceeds of the motor-vehicle 
tax often are earmarked for use on the highways only. Nearly every state 
has been the scene of controversy between those who wish to use vehicle 
and fuel money for general purposes and those who demand retention for 
highway purposes. 

Other Revenues. —State and local governments also receive large 
amounts of revenue from nontax sources, especially from public enter¬ 
prises operated by them. This category is relatively more important to 
municipal than to other levels of government. 
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State Nontax Revenues .—The principal state enterprise is in the field of 
liquor. Seventeen states 1 have adopted the monopoly plan of liquor con¬ 
trol, involving the operation of state stores. Although established pri¬ 
marily as a means of maintaining effective control over the sale of alco¬ 
holic beverages, the plan has produced large amounts of revenue for the 
states that have adopted it. In 1943, for example, sixteen state liquor 
authorities contributed $96,000,000 to the governments of their states. 2 
This constituted 4.7 per cent of total revenue in the sixteen states. In 
addition, these states received revenue from liquor taxes and fees. The 
licensing-plan states also secure revenue from liquor, but it comes via taxa¬ 
tion and is relatively smaller in amount. In 1942, average per capita 
revenue from liquor was $5.04 in monopoly states and $3.52 in licensing 
states. 3 

All other state enterprises net little profit. They are in diverse fields. 
California operates a short railway in San Francisco harbor, New York 
still runs vestiges of its once-great canal system, North Dakota is in the 
grain elevator business. Most of these enterprises have a heavy burden 
of debt and are able at best only to service that debt and pay operating 
expenses. 4 

Local Nontax Revenues .—Local governmental enterprises, mainly munic¬ 
ipal, are sources of a good deal of nontax revenue. Cities commonly 
operate their own water-supply systems. American municipalities in 1942 
netted around $89,000,000 from water enterprises. Almost exactly the 
same amount was cleared from the operation of municipal light and power 
systems. All other enterprises of American cities, embracing transporta¬ 
tion, gas, port, airport, market, and other facilities, taken together, pro¬ 
duced a net loss. Some cities deliberately subsidize their transportation 
facilities, for example, as a service to the people. The net profit from all 
municipal enterprises in 1942 constituted about 4.6 of total revenues of 
American cities. 

County enterprises are few and far between. Thirty-three counties 
in North Carolina, Maryland, and Georgia were in 1943 operating liquor 
stores. They profited from their liquor enterprises by something less than 
$3,000,000. Other county enterprises are negligible. 

Special districts often are created solely to provide utility services, 

1 Alabama, Idaho, Iowa, Maine, Michigan, Montana, New Hampshire, North 
Carolina, Ohio, Oregon, Pennsylvania, Utah, Vermont, Virginia, Washington, West 
Virginia, and Wyoming. Wyoming's plan involves the operation of wholesale facilities 
only. The North Carolina stores are operated by the counties. 

* Lewis B. Sims, “States Profit in Liquor Trade," National Municipal Review, 
vol. 34 (May, 1945), pp. 218-222, 229. 

1 Dean E. McHenry, “Liquor Control Ten Years after Repeal," State Government. 
vol. 10 (October, 1943), pp. 208-211. 

4 See also pp. 943. 
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such as water supply, light and power, and housing. Although they 
handle rather large amounts of money, the special district enterprises 
as a whole show a net loss. 


EXPENDITURES 

Pattern of State Expenditures.—The four functions for which about 
70 per cent of state expenditures are made are (1) public welfare, (2) educa¬ 
tion, (3) highways, and (4) hospitals and institutions. The remainder of 
state services—general government, public safety, conservation of natural 
resources, corrections, hospitals, recreation, debt service, and all the rest are 
financed out of the remaining 30 per cent. 

Actually, a state legislature rarely if ever is in the position of being able 
to evaluate state functions anew and then make appropriations according 
to its appraisal of their worth to the state. To a great extent the appro¬ 
priations for education, highways, public welfare, unemployment compen¬ 
sation, and debt service are beyond the control of the legislature. Most 
expenditures for education are in the form of grants-in-aid to local school 
districts, and it is common to have the basis for this allocation fixed in the 
state constitution. On highway appropriations the legislature is caught 
in a double squeeze; motor-vehicle and fuel taxes are usually earmarked 
for highway purposes, and the federal highway grants must be matched. 
A large portion of public-welfare expenditures is for assistance and other 
programs under the Social Security Act; state matching of federal funds is 
required, and a good deal of the money is spent through local governments 
with which the state may have a constitutional or contractual arrangement. 
Unemployment compensation is financed through pay-roll taxes, the pro¬ 
ceeds of which are transferred to a trust fund; the function is so closely 
supervised by the Social Security Administration that there is little chance 
for state legislative discretion here. Interest and principal repayment on 
state debts constitute a top claim on the resources of a state and can be 
deferred or adjusted only with difficulty. 

Local Governmental Expenditures.—Counties made their largest ex¬ 
penditures in 1942 for the following functions (percentages of total county 
expenditures given): 


Public welfare.. 31.6 

General control. 20.1 

Highways . 19.6 

Health and hospitals. 9.7 


Welfare is a traditional county function in most sections of the country, 
and states have inclined to keep counties involved in financing the expanded 
assistance program under the Social Security Act. General control in¬ 
cludes charges for maintenance of the legislative, executive, and judicial 
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branches, the conduct of elections, the operation of county buildings, and 
many other expenses; county expenditures in this category are higher than 
in any other level of government, probably because of the heavy burden 
imposed by election administration. Many highways are still under county 
control, but there is a significant tendency for states to assume more and 
more responsibility for maintenance and construction of secondary high¬ 
ways formerly under county control. The extent of health and hospital 
services provided by counties varies greatly from state to state; in few 
jurisdictions are services provided for the average citizen, since the em¬ 
phasis is placed mainly on serving the underprivileged who cannot afford 
private facilities. 

The largest expenditures of cities in the same year were for 

Per Cent 


Public safety . 23.9 

Schools. 22.0 

Public welfare . 12.0 

Streets. 9.6 

General control. 9.3 


In public safety, police costs more than fire protection, and the two to¬ 
gether constitute the largest single expenditure of American urban munici¬ 
palities. The large amount of city money spent for schools is rather sur¬ 
prising; this expenditure is largest in the great urban centers where, in 
some cases, school districts have been abolished and combined with city 
governments. The amount of welfare service varies greatly from city to 
city and state to state, depending in part on the program of city office¬ 
holders and in part on the extent and adequacy of county welfare services. 

Since townships and towns are grouped together, it is well to point out 
that either category may include wholly urban, wholly rural, or mixed areas. 
They spent, in 1942, the largest amount on 


Per Cent 

Roads and highways. 27.9 

Schools . 27.8 

Public welfare . 14.3 

General control . 12.6 

Public safety . 8.3 


The diversity of this group is great, ranging from the New England mill 
town through the prairie state rural township to the suburban township that 
provides high-class residential facilities for commuters from a great city. 

School districts quite naturally spend most of their resources for schools, 
but they have minor expenditures for overhead administration, health, and 
other services. 

The figures given in this section exclude payments for debt service, yet 
expenditures for interest and debt repayment loom very large in local gov- 
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emments. Taking all local governments together, the cost of debt serv¬ 
icing in 1942 was 16.9 per cent of total expenditures. The debt burden 
is very great on local governments; even after the enormous increase of the 
federal debt occasioned by the Second World War, the proportion of na¬ 
tional revenues required for debt servicing was not much higher than that 
of local governments. 


INTERGOVERNMENTAL FISCAL RELATIONS 

State Grants to Local Governments. —Just as federal grants to the 
states have become a fixed part of the fiscal system, so have state grants- 
in-aid to counties, cities, school districts, and other units of local govern¬ 
ment come to pla$ r a major role. Indeed, in amounts of money involved, 
state grants to localities exceed federal grants to states by nearly two to 
one. There is some duplication involved here; some federal funds for 
public assistance, for example, are received by the states and passed along 
to counties. 

State grants to local governments have developed for two principal 
reasons. First, taxation, based on the property tax, has proven inade¬ 
quate to produce the new revenues required to provide desired services. 
Second, the states, aided and abetted by the Federal government, have 
sought to induce local governments to enter or expand functions deemed 
of social value. 

The purposes for which local governments are given state grants are 
nearly always specified. In order of size of grant, the local functions 
aided by states in recent years have been schools, public assistance, and 
highways. I^esser amounts are granted for health and hospital services, 
libraries, and other functions. 

Sources of state-aid moneys are specified only in a minority of cases. 
It is considered better practice to take moneys from the general fund, but 
many states allocate a portion of the proceeds of the gasoline tax to counties 
and cities, and several earmark other sources in whole or in part for aid to 
localities. The basis of allocation employed in state aid is sometimes the 
amount of collections of a certain tax, such as the gasoline tax, in each 
political subdivision; more often allocation is on a number-aided basis. In 
one sense this is fair, but in providing the same per-pupil state aid for a 
wealthy district as for an impoverished one, the important element of need 
is wholly overlooked. 

State-administered Locally Shared Taxes. —There has been a recent 
tendency for states to levy taxes and share a portion of all the proceeds 
with local governments. It is sometimes difficult to draw the line between 
a locally shared tax and a grant-in-aid. Take the gasoline tax, for example. 
The state levies the tax and earmarks a portion of its revenue for counties 
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and cities, specifying that it must be used for streets, roads, and highways. 
Is it a grant-in-aid or a shared tax? It can be classed with either. 

The principal state-administered, locally shared taxes are on gasoline, 
motor vehicles, alcoholic beverages, income, sales, and business. Gasoline 
taxes are shared with localities by about one-half of the states. Many 
require that the local share of this tax be spent on roads. They employ 
many diverse bases for allocation. In a study made some years ago, 1 eight 
distinct methods of allocating were found in use, including collections in 
the unit, equality among units, area, population, highway mileage, motor¬ 
car registration, assessed valuation, and statutory percentages. Motor- 
vehicle taxes are subject to similar controls. 

Each of the other shared taxes is found in only a few states and the 
purposes for which it may be spent are less likely to be specified. In some 
cases, as in alcoholic beverages, there is a distinct local problem created by 
the commodity taxed, and it appears fair that tax money collected by the 
state should be handed over to aid in its solution. Naturally, local gov¬ 
ernmental officials and property taxpayers welcome the state’s contribu¬ 
tions and seek its expansion along other lines. 

State Financial Controls over Local Units.—During the last twenty 
years state controls over local finances have increased considerably. These 
restrictions have taken the form of debt and tax limitations and state 
administrative supervision. Debt limitations on local government may 
be stated in terms of relationship between debt and assessed valuation 
or may involve state review of proposals for bond issue. Although often 
deemed necessary to protect the credit of local taxing units, debt limitations 
are often honored more in the breach than in the observance. They have 
often been evaded through the creation of special districts, to which may 
be assigned expensive new functions of government, and by various other 
expedients. 

Tax limitations are usually imposed in terms of either assessed valua¬ 
tion or restrictions on the amount of increase permitted in any given 
fiscal period. The first occasionally is avoided through an increase in the 
assessed valuation of property or the utilization of new sources of revenue. 
The latter is more restrictive. Indeed, its operation may greatly handicap 
a city or county in which there is a rapid increase in population and result¬ 
ing necessity for expanded services. 

The state administrative controls over local finance developed in 
Indiana in the 1920 , s attracted a great deal of attention. Its state tax 
board was given power to review local budgets and to disallow or reduce 
excessive ones. New York and some other states provide for state auditing 

1 Raymond Uhl and Anthony V. Shea, Jr., “State-administered Locally Shared 
Taxes,” The Municipal Yearbook , 1936 (Chicago: International City Managers' 
Association, 1936), pp. 367-389. 
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of local accounts and installation of uniform accounting systems. Several 
variations in types of administrative controls are found in the several 
states. 


FINANCIAL ADMINISTRATION 

Both the budgetary process and financial administration were dealt 
with in a general way in an earlier chapter. 1 The object of the present 
section is to examine in more detail how state and local governments have 
developed their fiscal processes. 

State Agencies.— Taxes are collected, in the various states, by officers, 
boards, commissions, departments, and other bodies. The diversity of 
nomenclature is so great that it is difficult to ascertain any pattern at first 
glance. Upon examination, however, states may be classified into three 
groups by types of tax-collecting agencies. First, some states have depart¬ 
ments of revenue or finance. Second, others have tax commissions or 
boards. Third, still others have two, three, four, or five officers or agencies 
involved in tax collection. There has been a tendency, favorably regarded 
by students of public finance, to concentrate tax collection in the hands of 
a single officer, commission, or department. 

The comprehensive financial plan called the ‘ 1 budget’’ is formulated 
from the estimates of needs and revenues submitted by the various agencies 
of government. In most states that have reorganized on a modern basis, 
the governor or some officer or agency directly responsible to him is placed 
in charge of preparing the budget for submission to the legislature. About 
one-fourth of the states vest preparation of the budget in officers or agencies 
that appear to be outside the governor’s control. Most of the states 
require that all estimates be submitted in advance of a date fixed in one of 
the final months of the year. The budget document is then prepared and 
placed before the legislature on or before the appointed day, which is most 
commonly in January, February, or March. 

In authorizing the budget, the legislatures of most states have unlimited 
power to increase, decrease, or eliminate items. The power to increase is 
denied to the Maryland and Nevada legislatures, and restricted in the cases 
of New York and West Virginia. This represents an important departure 
from the traditional legislative supremacy over money matters. Actually, 
however, the same effect might be secured in many other states through the 
exercise of the item veto, but such action might be overridden by the legis¬ 
lature. 

After the legislature passes the budget, the more advanced states place 
responsibility for administering it in the hands of a finance officer or 
agency who is almost always directly responsible to the governor. At this 
stage various controls may be imposed. It is common practice to set, 

1 See p. 499. 
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either by statute or administrative rule, a maximum proportion of the 
annual or biennial budget that may be spent in a single month. If an 
agency wishes to deviate, it must secure permission from the finance 
authority. Controls also may be established over purchasing of supplies 
and employment of personnel. Discretionary power is often given a finance 
officer to reduce the amount of an agency’s appropriation in order to effect 
savings. 

When expenditures are proposed by an operating agency, the purchase 
order is checked against the appropriation or balance of account. This 
function is called “preaudit,” and usually is vested in the finance officer 
but sometimes is retained by an elective comptroller. The payment is 
actually made by a treasurer, who is chief custodian of state funds. 
Finally the transaction is in many states postaudited by the auditor or 
comparable official, who usually is popularly elected or chosen by the 
legislature. 

Local Agencies. —The financial procedures and officers of counties, 
cities, towns and townships, school districts, and special districts are so 
diverse that a very general description is all that can be given. The 
budget ought to be formulated directly under the supervision of the chief 
executive authority, if one exists. It should be comprehensive, including 
all proposed expenditures and full statements concerning revenues and debt. 

In some local governments there is a great need for a unified finance 
department. Financial functions are often widely distributed among 
many officers and agencies, making central control and direction virtually 
impossible of realization. Cities are apt to be better organized in this 
regard than counties, for in the former whether the mayor-council plan 
exists or has been replaced by the council-manager form, there is a single 
executive in whom fiscal authority can be concentrated. Except where 
the county-manager plan has been installed, the typical plural executive 
of that level of government, like the cities under the commission plan, of¬ 
ten leaves executive power so diffused that financial functions are brought 
together only with the greatest difficulty. 
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Chapter Jfi 

STATE AND LOCAL LAW ENFORCEMENT 

But the unfortunate fact remains that all laws, however perfect, must 
in the end be administered by imperfect men. There is, alas! no such thing 
as a government of laws and not of men. You may liave a government more 
of laws and less of men, or vice versa, but you cannot have an autoadminis¬ 
tration of the Golden Rule. Sooner or later you come to a man—in the White 
House, or on a wool sack, or at a desk in an office, or in a blue coat and brass 
buttons—and then, to a considerable extent, the question of how far ours is a 
government of laws or men depends upon him. 

Arthur Train, Courts and Criminals. 1 

In modern times major responsibility for the protection of life and 
property falls upon government. Until 1931 Pennsylvania permitted coal, 
iron, and other industrial concerns to have organized, uniformed police 
with authority to act not only as detectives and guards but also as public 
peace officers. 2 Some states now extend similar powers to railroad police, 
and it is quite common for sheriffs to deputize private police, guards, or 
detectives for special duty. Except for the Pennsylvania industrial police 
and present-day railroad police, however, no state has permitted the 
establishment of large, permanent, organized private police forces with 
powers concurrent with those of publicly paid peace officers. Therefore 
unless specially commissioned by authority of statute or deputized by 
sheriffs, private police act in a purely private capacity without jurisdiction 
beyond the property of their employers. Instead, all three levels of govern¬ 
ment join in the task of protecting life and property. Primary responsi¬ 
bility falls upon state and local governments, w ho spend nearly 125 million 
dollars annually for this purpose. The principal instrumentalities, other 
than the courts, are discussed below. 

STATE AND LOCAL POLICE 

Detection and Arrest. —Detection of crimes and offenders is prelim¬ 
inary to all else and requires great care. It is done by private individuals, 

1 (New York: Scribner, 1926), p. 11. 

2 The famous, or perhaps notorious, Pennsylvania Coal and Iron Police, later called 
Industrial Police, was abolished in 1931. See Jeremiah P. Shalloo, Private Police: 
with Special Reference to Pennsylvania (Philadelphia: The American Academy of Polit¬ 
ical and Social Science, 1933). For an excellent discussion of the nature, extent, and 
cost of private police protection, see National Commission on Law Observation and 
Enforcement, Report on the Cost of Crime (Washington: Government Printing Office, 
12 reports, 1931), No. 12, pp. 351-358. 
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administrative officers, federal agents who detect violations of state law 
during the course of their own activities, and especially by state and local 
police. When armed with sufficient evidence of suspected crime, crim¬ 
inal proceedings are started by making arrests. As noted elsewhere, 1 
arrests can sometimes be made without warrants, but not ordinarily. 
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Warrants must be obtained from judicial officers who must first be con¬ 
vinced that there is sufficient cause for action. After arrest follows pre¬ 
liminary hearing before a minor judicial officer, unconditional or condi¬ 
tional release on bail or on the offender’s own recognizance, detention 
perhaps, investigation, grand-jury review, and trial. Following detection 
and apprehension the police officer’s task is usually confined to that of 
acting as state’s witness. 

State Police.—Governors have long been charged with the duty of 
seeing that state laws are faithfully executed, but until comparatively 
recent times they have had no forces constantly at their command with 
which to accomplish the task. Instead, they were dependent upon sheriffs, 
municipal police, constables, or, in emergencies, the militia. This situation 
often proved embarrassing. On one occasion the governor of Indiana, find¬ 
ing himself without power to compel locally elected sheriffs and constables 
to do his bidding, was forced to call out the militia to enforce a law prohibiting 
race-track gambling. 1 Former Governor Pennypacker of Pennsylvania 
emphasized the situation by saying: 

> P. 153. 

'Bruce Smith, Police System in the United States (New York: Harpers, 1940), 

p. 180. 
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In the year 1903, when I assumed the office of Chief Executive of the State I 
found myself thereby invested with supreme executive authority. I found that 
no power existed to interfere with me in my duty to enforce the laws of the State, 
and that, by the same token, no conditions could release me from my duty so to 
do. I then looked about to see what instruments I possessed wherewithal to 
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accomplish this bounden obligation—what instruments on whose loyalty and 
obedience I could truly rely. I perceived three such instruments—my private 
secretary, a very small man, my woman stenographer, and the janitor, a Negro. 
So I made the State Police. 1 

Circumstances like these, coupled with the growth of cities, the arrival 
of trains and automobiles, and the continued breakdown of the sheriff- 
constable system led to the establishment of state police systems. The 
Texas Rangers, organized for border patrol while Texas was still a repub¬ 
lic, were the first. Massachusetts, in 1865, established a system of state 
constables; Arizona, in 1901, and New Mexico, in 1903, created border 
patrols modeled after the famed Texas Rangers; Connecticut established 
a small state force in 1903 and Pennsylvania its well-known motor police 
in 1905. Other states have followed until today thirty-four have police 
with general authority to enforce state laws, while the remaining fourteen 
have police with authority only over traffic violations. 2 In addition to these 
basic police agencies a number of states have set up supplemental forces. 

1 Katherine Mayo, Justice to All (New York: Putnam, 1918), pp. 5-6. See also 
Smith, loc. cit . 

* The Book of the States , 1945-1946, pp. 428-429. 
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Some are responsible for criminal investigation, others for special aspects 
of motor-vehicle law enforcement, and others for liquor law enforcement. 1 

State police are usually directed by an agency in the state government 
called a department of public safety, highway patrol, or merely state police 
department. In addition to a central headquarters, state police are com¬ 
monly based upon substations scattered throughout the state. 

State Police Jurisdiction .—Defining state police jurisdiction has been 
exceedingly difficult, due partly to public distrust of officers beyond local 
control and also to pride and jealousy on the part of local officials. As 
matters now stand, (1) thirty-four states have police forces with general 
criminal jurisdiction, which means that they are competent to act any¬ 
where within state limits where state laws are violated; (2) upon the 
governor's request, state police are usually required to assist state admin¬ 
istrative and regulatory agencies, like those concerned with public health, 
pure food and drugs, school attendance, etc.; (3) state police are universally 
prohibited from enforcing laws and ordinances of local governments except 
when invited to do so; (4) state forces usually refrain from operating within 
incorporated places, even for the enforcement of state laws, except where 
invited to do so, where necessary to continue pursuit started outside such 
places, or w r here they witness crimes committed; (5) legislation usually 
prohibits or carefully restricts the use of state police in industrial (labor) 
disputes; (6) state police are usually forbidden to serve civil processes such 
as warrants, subpoenas, writs, and the like. 2 

Special Policing Agents. —A trip to any state capital or city hall dis¬ 
closes a welter of administrative agencies, most of which are engaged in 
policing activities with or without the help of regular police. Most of 
them begin by registering or licensing buildings, restaurants, hotels, saloons, 
pool halls, drugstores, fishermen and hunters, automobiles and their drivers, 
public utilities, airports, hospitals, factories, mines, and many more. 
Then follow periodic or special inspection and perhaps the filing of reports. 
Offenders may be dealt with administratively by the revocation of licenses 
and permits or the payment of fines, or it may be necessary to haul them 
before courts. To catalogue the agencies involved is impractical. The 
ones employing the largest staffs are likely to be those charged with re¬ 
sponsibility for enforcing laws relating to the use of motor vehicles, hunting 
and fishing, banking, school attendance, building location and design, 
health, sanitation, safety, drugs, narcotics, and liquor. 

1 Smith, op. cit ., p. 186. 

* This is a very general and brief summary. The student will do well to consult 
references dealing with the laws of his own state. The above summary is based chiefly 
upon Smith, op. cit.; The Book of the States , 1944-1945, pp. 273-276; and David G. 
Monroe, State and Provincial Police (Evanston, Ill.: Northwestern University Traffic 
Institute, 1941), Chap. II. 
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Sheriffs. —The office of sheriff is one of the oldest in England and 
America. The sheriff is, at least in theory, the principal peace officer of 
the county. In Colonial days, sheriffs were generally appointed by the 
governor but the march of democracy during the early nineteenth century 
made them elective. Today, except in Rhode Island, where the legislature 
appoints the sheriffs, election by county voters is the rule. The terms of 
sheriffs are generally 2 years and often they are forbidden to succeed them¬ 
selves. Their remuneration is usually derived from fees, mileage allowance, 
boarding prisoners in the county jail, and selling supplies to prisoners. 
Sheriffs are among the best paid county officers, netting from $1,200 in 
small rural counties to $100,000 annually in some metropolitan centers. 
Their duties consist of detecting and apprehending criminals, summoning 
posse comitatus (groups of deputies) on rare occasions when made necessary 
by emergencies, caring for prisoners, 1 administering county jails, executing 
court orders and processes, making up jury rolls and summoning jurors, 
and in some places, assisting with tax collection and election administration. 
Many times sheriffs are assisted by deputies, constables, bailiffs, jailers, 
and others. 

The office of sheriff, like so many others inherited from the rural past, 
is often under fire. Under modern conditions elective police are seldom 
qualified to detect and combat crime. The emergence of trained and well- 
equipped municipal, state, and federal police forces has caused sheriffs to 
slough their police role and confine themselves to the other duties men¬ 
tioned above. Referring to this situation, a leading authority has said, 
“In a vast majority of American counties the sheriff system has already 
collapsed.” 2 

Still, no state has moved to abolish the office, although a few have 
taken steps to abolish the fee system and prevent sheriffs from enriching 
themselves by collecting fixed prices for prisoners’ meals but serving cheap 
and inadequate diets. Those who would abolish the office would turn 
what police functions remain over to state, municipal, or appointive 
county police. They would transfer the handling of prisoners and jails to 
state officers charged with responsibility for correctional institutions, and 
they would turn court duties over to some administrative officer responsi¬ 
ble to the court. 3 The entrenched position of the office, written into state 
constitutions and supported by local pride and resistance to change, makes 
abolition unlikely; meanwhile, milder reforms are long overdue. 

1 Even federal prisoners when they are temporarily detained in county jails. See 
p. 352. 

2 Smith, op. cit.j p. 93. 

8 For these and other suggestions, see Arthur C. Millspaugh, Local Democracy and 
Crime Control (Washington: Brookings, 1930), pp. 231-234; Bruce Smith, Rural Crime 
Control (New York: Institute of Public Administration, Columbia University, 1933), 
p. 73. 
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Municipal Police. —As cities grew, more protection was needed than 
could be provided by sheriffs and constables. At first a force of night 
watchmen to patrol the streets was thought sufficient; then followed shifts 
for day as well as night; finally, in 1853, New York established the first 
uniformed police force such as is common today. Early police forces were 
locally controlled, but because of mismanagement and collusion with corrupt 
political machines and the underworld, state control became the rule 
between 1860 and 1890. The cure proved worse than the disease. Too 
often it merely meant transferring responsibility from one corrupt setting 
to another. Today, local control has been restored in all the largest cities 
except Boston, Baltimore, and St. Louis, where the head of the police 
department is appointed by and removable by the governor. In smaller 
cities local direction is also the rule. Although locally controlled, munic¬ 
ipal police are invariably responsible for the enforcement of state as well 
as municipal law within city limits. 

The administration of municipal police, especially in large cities, pre¬ 
sents a major problem. 1 Cities like New York, Chicago, and Los Angeles 
employ a police personnel of several thousand and spend huge sums for 
police protection. It is important, therefore, that the taxpayers get their 
money’s worth—something which is most unlikely unless administration is 
divorced from politics and sound principles of public management are 
followed. This entails a high degree of civic consciousness on the part of 
citizens, a clear line of authority untrammeled by partisan considerations, 
a modem civil service system which will ensure recruitment on the basis of 
merit, adequate pay scales, systematic promotion, security of tenure, pro¬ 
vision for retirement, and a highly trained personnel outfitted with the 
most modern equipment. While considerable improvement has taken place 
since the orgies of the past century, much remains to be done. Fortunately, 
many national and state agencies, associations of police officers themselves, 
and civic groups have come into existence to help with the problem. 

Constables. —Like so many local officers, that of constable was brought 
over from England and dates back to earliest Colonial days. The baili¬ 
wick of the constable has been the town, township, districts into which 
southern counties are divided, and small incorporated places where he is 
often known as “town marshal.” Constables are generally chosen by 
popular election for terms of 2 or 4 years and their compensation comes 
from fees. Although theoretically the local police officer chiefly responsi¬ 
ble for maintaining the peace, they are almost invariably ill-qualified for 
crime control; hence their areas of operation are either poorly policed or 
municipal, county, and state police have taken over. The time now 
devoted to the job is spent almost entirely in serving warrants, summonses, 

1 The problem is treated fully in The International City Managers’ Association, 
Municipal Police Administration (Chicago: 2d ed., 1943). 
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subpoenas, and other processes of justices of the peace. Occasionally they 
help collect taxes and serve as poundkeepers. 

The prestige of constables has steadily diminished until today it is 
often difficult to find candidates for the office. In England the office was 
swept away in 1856, while in this country it has either been abandoned or 
virtually ceased to function in most places employing full-time uniformed 
police. Those who advocate its complete abolition generally suggest that 
full-time police take over the small amount of criminal work remaining 
and that the assistance now given justices of the peace be performed either 
by police officers or, better still, by an administrative officer attached to a 
unified county court. 

State Militias.—All the states maintain militias to help with law en¬ 
forcement and the maintenance of public peace. The Federal government, 
it will be recalled, may intervene within states where invasion, rebellion, or 
insurrection is involved, or where necessary to enforce federal law and pro¬ 
tect federal property, or when invited by state governments to assist. 
Federal intervention with military force is comparatively rare; the use of 
state forces is much more frequent, although state and local police are 
usually adequate. 

State militias consist of two parts: the unorganized, which includes all 
able-bodied adult males, and the organized, which is better known as the 
National Guard. The unorganized militia is seldom called up either for 
training or duty but conceivably might be in the event of a serious emer¬ 
gency like a flood, fire, invasion, or widespread civil disorder. National 
Guard units, while financed largely by federal funds and trained in accord¬ 
ance with standards set by the United States Army, are nevertheless nor¬ 
mally state bodies. 1 When not mobilized for federal service, National Guard 
personnel is appointed by state governors and is responsible to them. 
Administrative supervision is commonly provided through a department of 
military affairs, the director of which is frequently called “ adjutant 
general.” Detailed work consists of coordinating the state’s military 
activity with the federal, organizing, training, maintaining, disciplining, 
servicing, and equipping the National Guard, protecting federal military 
stores and properties, maintaining state arsenals, armories, camps, and 
reservations, administering state veterans’ hospitals and state laws pertain¬ 
ing to ex-servicemen, and aiding the law enforcement upon command of 
the governor. Membership in the National Guard usually requires occa¬ 
sional training at some near-by armory followed by attendance at summer 
encampments. National Guard units were called into federal service 
during both world wars but were demobilized shortly after fighting ended. 
To fill the gap occasioned by their absence during the recent conflict, most 
states organized special state or home guards. 

1 See p. 609. 
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PROSECUTION OF OFFENDERS 

After detection and arrest, those suspected of crime are “ arraigned” 
before appropriate judicial officers who may dismiss them, release them on 
their own recognizance or on bail, or put them in prison to await trial. 
In spite of impressive evidence to the contrary, those accused are pre¬ 
sumed to be innocent until proved guilty. Responsibility for proof rests 
upon the state, which proceeds through the officers discussed below. 

State Departments of Justice. —All the states have an attorney general 
who generally presides over a department of justice. The attorney 
general is occasionally appointed but oftener he is elected, in which case 
he may be not only independent of the governor but actually hostile to him 
and his party. Terms for attorneys general vary from 2 to 8 years, and a 
majority of states restrict their participation in private practice during 
tenure. Regardless of how chosen, the attorney general seldom heads and 
directs a unified organization of public prosecutors throughout the state as 
does the United States Attorney General for the nation. In Rhode Island 
and Delaware, both small states, the attorneys general conduct all criminal 
prosecutions. A direct line of responsibility and control also exists in 
New Jersey and Florida, where district attorneys are appointed by gov¬ 
ernors. In a number of states where district attorneys are elective, attor¬ 
neys general may intervene, supersede, or even remove them either when 
ordered by the governor or invited by local authorities. Actually, however, 
this seldom occurs, with the result that in most counties over the nation 
elected prosecuting attorneys function with little or no direction or super¬ 
vision from state central agencies. In consequence of this highly decen¬ 
tralized system, attorneys general confine their activities largely to giving 
legal advice to the governor and administrative officers and representing the 
state in civil cases in which it is a party. While these are important and 
difficult tasks, there is an increasingly large body of opinion favoring more 
centralized direction and supervision of law enforcement throughout the 
state. 1 

Prosecuting Attorneys. —As suggested above, virtually all criminal 
prosecutions are handled by local officials. In rural areas the task is per¬ 
formed by “district” or “county” attorneys 2 who are usually elected for 
terms of 2 or 4 years. Thus, unlike their counterparts in England and the 
Federal government, the office is highly political. Indeed, it is the local 
office from which political careers are most likely to be launched. In urban 

1 Millspaugh, op. cit., pp. 44-48; William F. Willoughby, Principles of Judicial 
Administration (Washington: Brookings, 1929), pp. 105-126; National Commission 
on Law Observance and Enforcement, Report on Prosecution (Washington: Government 
Printing Office, 12 reports, 1931), No. 4, pp. 6-38. 

* See National Commission on Law Observance and Enforcement, Report on Prose¬ 
cution, p. 10, for a list of titles used by the several states. 
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areas prosecutions may be conducted either by the district attorneys just 
mentioned or by special solicitors or prosecutors appointed by municipal 
authorities. 

Holders of this office do more than merely prosecute those accused of 
crime. By cooperation with police they can often carry on campaigns to 
uncover organized crime. They also must defend the state and county, 
or their officials, in actions brought against them within their territorial 
jurisdiction. They attend and participate in habeas corpus proceedings 
brought before county judges. They advise and represent the attorney 
general on many occasions. They must advise, without fee or reward, 
county officers and justices of the peace on questions of law. 1 

In spite of its frequent shabbiness, the office of prosecuting attorney is 
one of importance and power. By vigilance and tact the prosecuting 
attorney can greatly aid and stimulate local police and judicial officers. 
Upon him rests the decision of whether those who have been apprehended 
will or will not stand trial; indeed, his power to decide whether to prose¬ 
cute or not is almost absolute. He has great influence over grand and 
petit juries. He can cause a case to drag or kill it by entering a plea of 
nolle prosequi. 2 His recommendation has great weight with the judge 
when fixing punishment. Indeed, from start to finish, he exercises a 
dominating influence over prosecution. Whether crime will or will not 
flourish within the community depends to a large extent upon him. 

The Coroner.—Another local enforcement officer hoary with age is the 
coroner. Nearly always elected, his area of operation is the county. His 
compensation invariably comes from fees and his term varies from 2 to 
6 years. His principal function is investigating and holding inquests in 
cases where death has occurred under violent or suspicious circumstances. 
Insofar as possible the coroner is supposed to fix the cause of death and 
name the party responsible. He may make his inquiries alone or he may 
impanel a jury, commonly of six persons. The report becomes the official 
basis for action in all subsequent affairs relating to the deceased. 

If any office has outlived its usefulness it is this one. Although doc¬ 
tors, and not infrequently undertakers, often fill the post, the fact that it 
is political and poorly paid makes it unattractive to professional men of 
competence. In the Federal government the same function is performed 
by physicians employed at the instance of district attorneys, but a more 
practical solution for the states would be the plan followed in Massachusetts 

1 Some take the latter function seriously enough to hold monthly meetings with 
justices in the county and furnish them with published handbooks and other materials. 

* This is either a record entry that the prosecutor does not care to proceed further 
with a case or an entry showing that an agreement has been reached not to proceed 
further with a particular suit. This is often done, frequently under circumstances 
suggesting corrupt collusion with powerful criminals and their allies. 
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and New York. There the office of coroner has been abolished, his medical 
duties turned over to appointive medical examiners who are always 
physicians, and his judicial and legal duties given to judges, grand juries, 
and district attorneys. 

The Grand Jury. —Grand juries are used by the Federal government 
and by all the states. They are employed for two purposes: (1) to investi¬ 
gate the conduct of public affairs and officials; and (2) to decide whether 
available evidence is persuasive enough to justify bringing to trial some¬ 
one accused of committing a crime. If general investigation suggests 
guilt, the grand jury returns a “ presentment ”; if hearings suggest that 
someone held for crime is guilty, the grand jury returns a “true bill” of 
“indictment.” In both cases the charges listed become the basis for 
subsequent court proceedings. Federal grand juries must be comprised 
of the number required at common law—not fewer than sixteen nor more 
than twenty-three 1 —but among the states they vary between six and 
twenty-three, with twelve common. After much controversy, women 
may serve unless prohibited by statute. A vote of a majority is usually 
sufficient to indict. 2 

Grand juries are usually appointed by district courts as often as thought 
desirable, although in some states the law compels the calling of one jury 
to serve for an entire year or for each term of court. In large cities they 
are often in continuous session. The accused may not appear as a matter 
of right—that is to say, proceedings are ex parte—but may occasionally be 
permitted to testify. The prosecuting attorney usually dominates pro¬ 
ceedings although the jury always makes its decision in secret. If the 
evidence of guilt is unimpressive, “no bill” is recorded and the accused 
must be discharged; if persuasive, the accused is charged with specific 
crimes mentioned and described in the bill of indictment, then held 
for trial. One's life and limb are not in jeopardy in grand-jury pro¬ 
ceedings; hence the evidence may be reconsidered an indefinite number 
of times. 

Declining Use of Grand Juries. —Today, the grand jury is frequently 
used to expose affairs of public concern such as ballot frauds, brutal treat¬ 
ment of mental hospital patients, and conspiracies to tamper with justice, 
but otherwise it steadily falls into desuetude. Federal authorities avoid 
using it whenever possible; twenty-five states permit the use of alternative 
methods; and a few states, notably Michigan, almost never use the grand 
jury. Since grand jurors are laymen picked at random, they are easily 
influenced by district attorneys. This being so, the trend is toward a 
simpler, more expeditious, more expert, and less expensive device. 

1 See also p. 153. 

f For statistical data concerning grand juries, see The Book of the States, 1941-19/#, 
p. 157. 
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The alternate oftenest used is the “information.” Where this is per¬ 
missible the district attorney appears before a judge with such evidence 
and witnesses as he deems necessary. The hearing is often perfunctory, as 
it also commonly is with grand juries, but at best it is thorough and even 
the accused is allowed to testify. If the judge is impressed he issues a 
document called an “ information,” which is much like and serves the same 
purpose as a bill of indictment. 1 After extensive use of this method, 
competent observers are agreed that it amply protects personal liberties 
while at the same time expediting the administration of justice. This 
trend is likely to continue, but it would be a mistake to dispense with the 
grand jury altogether, lest the community lose a potent device for probing 
public affairs. 

The Petit Jury.—The Federal Constitution guarantees the right of 
trial by jury “in all criminal prosecutions” and in all “suits at common 
law, where the value in controversy shall exceed twenty dollars,” and 
similar provisions are found in a number of state constitutions. Petit, or 
“petty” juries, sit throughout court trials to determine the guilt or inno¬ 
cence of accused parties. Although federal petit juries must consist of 
exactly twelve and the same number is common among the states, some 
states provide for juries with as few as three or even a number to be agreed 
upon by the parties in interest. 2 All but a few states permit the selection 
of an alternate juror who serves only when one of the regular number be¬ 
comes incapacitated or disqualified. Unanimous verdicts are the rule 
where felony is charged, but in other suits several states permit divided 
verdicts. Where unanimity is the rule, “hung juries” are frequent and 
usually necessitate retrial. 

Juries arc called into existence by order of trial courts. Prospective 
jurors are selected, usually by lot, from a list of citizens from which have 
been excluded the names of those whose occupations or personal affairs 
would suffer because of absence. As in federal law, state constitutions 
usually require that juries be “impartial” and because of this, counsel for 
all parties are permitted to challenge, while the judge must at all times be 
alert to avoid improper attempts to prejudice jurors. Jury service is one 
of the fundamental obligations of citizenship and may be compelled if 
necessary. A small per diem stipend and travel allowance are paid jurors 
for services rendered. 

Declining Use of the Petit Jury .—As with the grand jury, the trend has 
been away from the use of the petit jury. In England it is almost never 
used except in capital cases and often not then. Use by federal courts has 
declined to a point where in 1944 only 30 per cent of ail civil cases and 63 

1 It is important to note that, once drawn, an information can easily be amended, 
but in order to change an indictment the entire grand jury must be reconvened. 

’ The Book of the States , 1941-194%, P- 158, gives jury statistics. 
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per cent of all criminal cases terminated were tried with the aid of juries. 1 
The same trend is discernible among the states. There cases involving 
misdemeanors are seldom tried by jury; in civil cases juries are dispensed 
with so often as to cause some to predict their abandonment; in an increas¬ 
ing number of states jury trial may be, and oftener than not is, waived in 
major cases. Where this ancient institution is dispensed with, courts of 
one or more judges render the verdict. 

As the trend continues there are few who arise to disapprove, but many 
who insist that waiving jury trial makes the administration of justice 
cheaper, speedier, and fairer without jeopardizing personal liberty. While 
the right to trial by jury ought always to exist as an indispensable bulwark 
of human liberty, the states might well facilitate its waiver whenever 
agreeable to the parties concerned. 

SENTENCE AND PUNISHMENT 

Sentence. —Shortly after the verdict is known, the judge pronounces 
sentence in criminal cases and announces the award in civil proceedings. 
He is bound to follow the jury's determination of facts but not necessarily 
their recommendations, if they made any. Where criminal offenses are 
involved the law may provide for “determinate” or “indeterminate” 
sentences. The former implies a definite sentence for a particular crime. 
This allows the judge little discretion; the exact punishment specified by 
statute must become the sentence. 2 When the term is up the offender 
must be released whether rehabilitated or not. 

The indeterminate sentence is indefinite. It may be of the limited 
type where the law sets a minimum and maximum, like 5 to 10 years for 
larceny, leaving the exact amount of time to be served or fine to be paid 
up to the committing judge, the offender's conduct, and parole authorities. 
Or the indeterminate sentence may be of the absolute type that fixes no 
limits but allows the judge full discretion. A few states use only the de¬ 
terminate sentence for felonious cases; a few use only the indeterminate; 
most states use both—determinate for major crimes, indeterminate for 
minor offenses, especially those involving juveniles. 3 

1 United States Director of the Administrative Office of the Courts, Annual Report 
(Washington: Government Printing Office, 1944), table 9. 

* The offender, however, may serve less than the term for which he was sentenced 
by satisfying parole requirements and earning credits for good behavior. 

* Eligius Weir, Criminology , a Scientific Study of the Modern Crime Problem (Joliet, 
Ill.: Institute for the Scientific Study of Crime, 1941), p. 200. See also Ronald H, 
Beattie and Leland L. Tolman, “State Sentencing Practices and Penal Systems,” in 
Report to the Judicial Conference of the Committee on Punishment for Crime (Washington: 
Government Printing Office, 1942), pp. 81-126. For statistics related to the use of 
the two types of sentences, see United States Department of Commerce, Bureau of the 
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There is considerable argument over which of the two types is the 
better. Modem criminologists tend to favor the indeterminate form 
because it provides greater incentives for offenders and makes parole 


THE FLOW OF FELONIES THROUGH THE CRIMINAL PROCEDURE 




Source: Cincinnati Bureau of Governmental Research. 

easier. The Federal government, it should be noted, uses only the deter¬ 
minate sentence but there is strong sentiment in favor of change. 1 

Civil Awards.—As with criminal offenses, the jury’s task in civil cases 
is limited to finding the facts. When its verdict is known the judge makes 

Census, Prisoners in State and Federal Prisons and Reformatories, 1948 (Washington: 
Government Printing Office, 1946). 

1 See especially the Report to the Judicial Conference of the Committee on Punish¬ 
ment for Crime , cited above. 
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an award. Inasmuch as civil cases are suits between private parties or 
between private individuals and governmental bodies, the settlement 
usually involves money, property, custody of children, and the like. The 
“judgment,” as it is often called, becomes binding and enforceable in any 
state of the Union. While nonpayment of an obligation is not of itself 
punishable by fine or imprisonment, it may be that willful disobedience 
may become punishable as contempt of court. 

The Problem of Capital Punishment.—Putting persons to death for 
crimes is an old custom. The practice was most unrestrained during the 
medieval period and was transferred by the colonists to America. While 
its use has greatly diminished with the passing of time, it is still practiced 
by the Federal government and all but six states. 1 Offenses punishable 
by death have been reduced until today they usually include only treason 
and willful homicide, although a few states continue the extreme penalty 
for rape. In 1943, twenty-nine states and the District of Columbia 
reported 135 executions. 2 Most state governments carry out executions 
in their own prisons and reformatories, but several leave the unpleasant 
task to local sheriffs. Electrocution is the method oftenest used; hanging 
is next; Nevada uses suffocation by lethal gas; while Utah permits a choice 
between hanging or shooting. 

Arguments For and Against .—Defenders of capital punishment, when 
not attempting to justify sheer revenge, usually begin with a concept of 
“justice” that assumes individuals to be free moral agents who must per¬ 
sonally accept full responsibility for right and wrong choices. Such being 
the case, an individual must be prepared to pay with his life whenever his 
conduct becomes a threat to the community itself or to individual mem¬ 
bers thereof. It is also contended that the death sentence deters would- 
be criminals and that society ought not to be financially burdened by the 
necessity of keeping heinous criminals in prison for life or long terms. 

Opponents often admit the fundamental moral and legal right of the 
community to execute human beings but insist that a policy of love and 
mercy represents a higher state of civilization and is more consistent with 
Christian ideals and ethics. Others believe that every human being is 
endowed with a spark of divinity which no one, not even society, ought 
to destroy. The testimony of sociologists is marshaled to show that men 
are not necessarily free moral agents but are conditioned by their herit¬ 
age, the social climate in which they were bom and raised, and their 
opportunities for guidance and growth. Modem psychologists are called 
in, to deny that fear of consequences is an effective deterrent and they are 
supported by the fact that most capital crimes are unpremeditated and 
that statistics show either no correlation, or an adverse one, between the 

1 Maine, Michigan, Minnesota, North Dakota, Rhode Island, and Wisconsin. 

* United States Department of Commerce, Bureau of the Census, op. cit. f p. 64. 
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number of crimes and the severity of punishment. ' Other arguments are 
that with capital punishment there is always the risk of executing the inno¬ 
cent; the act of killing tends to cheapen human life and demoralize those 
who must carry on the ordeal; it causes unnecessary shame, grief, and often 
illness to relatives and friends; it makes the community think it is solving 
the problem of crime and by so doing causes indifference to social condi¬ 
tions that contribute to delinquency; in well-run prisons offenders more 
than pay their keep by work done in workshops, factories, and on farms; 
and, when the choice lies between freedom or death, juries often acquit 
those who should receive some punishment. 

The arguments against capital punishment are persuasive. Fear of 
consequences is doubtless the primary reason why the practice is continued. 
Still, writes a competent scholar: 

Again and again in European and American states capital punishment has 
been abolished without any resulting increase in the homicide rate, and in many 
cases its revival has not resulted in the slightest diminution. Statistical evidence 
is uniformly negative. . . . Fear of capital punishment is probably much less of a 
deterrent than fear of a less extreme but more certain punishment would be. 1 

Types of Prisons.—The federal prison system has been noted else¬ 
where. 2 Coexistent with this is a wide variety of state and local penal 
and correctional institutions known by such names as penitentiaries, 
prisons, reformatories, houses of correction, workhouses, jails, industrial 
and training schools, prison farms, and chain gangs. Some are for men, 
others for women, and still others are for juveniles. While states now 
directly operate some penal and correctional institutions, the great bulk 
are operated and maintained by counties, cities, and towns.* Prisons for 
long-term convicts are nearly all built on the old cell-block plan, the cell 
of which has been aptly described as “a diminutive box with an opening 
of some 15 inches square for inlet of light and air from the outside corri¬ 
dor.” 4 Even in this day of “enlightenment” many prisons, including 
some of the largest, are still without any internal plumbing. In 1930, 
21 per cent of the men’s prisons in the country still used the bucket ex¬ 
clusively. 5 

Prison Administration.—The administrative pattern varies so widely 
among the states as to defy simple classification. Most states operate 

1 George W. Kirchwey, Encyclopedia of the Social Sciences , vol. 3, p. 195. 

a P. 352. 

4 Perhaps the best treatment of the whole subject of prisons, probation, and parole 
is National Commission on Law Observance and Enforcement, Report on Penal Insti¬ 
tutions , Probation and Parole (Washington: Government Printing Office, 12 reports, 
1931). No. 9. 

4 Ibid., p. 10. 

6 Ibid. 
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some prisons and correctional institutions directly from the state capital. 
The chief exceptions are Georgia and South Carolina, where most offenders 
are turned over to county officials for control and supervision. In addition 
to direct operation, most states have reposed in some central agency a 
measure of responsibility for the maintenance and enforcement of standards 
in county and municipal penal and correctional institutions. The same 
boards are not infrequently charged with responsibility for state institu¬ 
tions such as mental hospitals. 

The state bodies are of six types: (1) The ex officio, where the governor 
and two or more other officials constitute a board of control. This type 
is used in only a few of the smaller states, like Idaho and Nevada. (2) 
Separate nonsalaried boards of trustees for each state institution, as in 
Maine, North Carolina, and Pennsylvania. (3) A state prison commission 
or something similar, as in most Southern states, Michigan, and Colorado. 
(4) The state board of control type, as in Nebraska, Iowa, and most other 
Midwestern states. (5) The state department type, where the entire penal 
system is headed by one man who is a member of the governor’s cabinet, 
as in Illinois, New York, and Washington. (6) The New Jersey type, 
where a nonpartisan board is given responsibility but carries out adminis¬ 
tration through an appointive commissioner. Kentucky and Rhode Island 
also have this form. 1 

Members of these bodies are usually appointed by the governor; in only 
two, Georgia and Mississippi, are the boards popularly elected. Unhappily, 
partisan politics usually dictates the choice of control board members and 
these in turn have allowed partisan considerations to affect the choice of 
superintendents, wardens, guards, and even chaplains. A few states have 
brought some personnel of these important institutions under the merit 
system, but thus far no state has inaugurated a modem comprehensive, 
completely nonpolitical personnel system. 

In spite of the fact that the trend has been toward giving state bodies a 
measure of control, the administration of county and municipal institu¬ 
tions remains highly decentralized. As a rule, county penal and correc¬ 
tional institutions are controlled directly by the gove rning bodies them¬ 
selves or by special boards of trustees appointed for each institution. 
Municipal institutions are controlled by councils, departments, general 
boards, or boards of trustees. 

In general, prison and correctional administration in the forty-eight 
states is deplorable. As noted elsewhere,* the inspections made by the 
federal Bureau of Prisons found comparatively few fit for the care of 
federal prisoners. Partisan considerations have dictated the selection and 

1 Fred E. Haynes, The American Prison System (New York: McGraw-Hill, 1939), 
pp. 207-231. ’ 

1 P. 362. 
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handling of personnel. Prison architecture and equipment is often archaic. 
Prison industries, which might well make many institutions self-supporting, 
are often so inefficiently run as to net huge financial losses. The emphasis 
generally is upon punishment rather than correction and rehabilitation. 
Willingness to profit by the discoveries of modem psychiatrists, criminolo¬ 
gists, and others has been conspicuously lacking. Overcrowding is general. 
Poor diets, brutality, and riots are common. The conclusion reached in 
1931 by the National Commission on Law Observance and Enforcement was 
that our prisons had failed as business, educational, and disciplinary insti¬ 
tutions. 1 While there are many scattered instances of the most progressive 
features, rarely does one find a model institution. The problem involves 
extending the progressive features of particular institutions until a new 
general pattern is established. 


PROBATION AND PAROLE 

Probation.—Instead of imprisoning all offenders, many states allow 
their judges to continue cases or suspend sentences while in the meantime 
placing guilty parties under the strict supervision of probation officers. 
Massachusetts, in 1836, was the first to give statutory authorization for 
the practice. At first only volunteer supervisors were used but later 
salaried probation officers were engaged. Creation of juvenile courts, 
first in Chicago in 1899 and then in a number of states, greatly encouraged 
the practice. By 1934 all the states except Wyoming had probation for 
children, and all but sixteen had probation for adults. 2 Today in some 
states as many as one-third of all persons tried and convicted are placed on 
probation, with the result that it is not unusual to find more at large under 
supervision than are incarcerated in prisons. Indeed, some see in the fur¬ 
ther development and use of probation and parole the eventual abolition 
of prisons except possibly for a few of the more hopeless offenders. While 
on probation, the offender carries with him constant awareness of his special 
status; he is supposed to make periodic reports to a probation officer; and 
he knows that a misstep is likely to result in imprisonment with little 
ceremony. 

Parole.—Parole refers to the practice of releasing prisoners before the 
expiration of terms as a reward for good behavior and with the expectation 
that they will ‘'go straight.” It is to be distinguished from probation, 
which also provides for freedom under supervision, by the fact that proba¬ 
tion is granted before imprisonment, parole afterward. Parole is also to be 
distinguished from pardon. The latter, if unconditional, restores all civil 

1 National Commission on Law Observation and Enforcement, Report on Penal In¬ 
stitutions, Probation and Parole, p. 41. 

* Fred E. Haynes, op. cit., p. 364. 
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rights and freedom under no supervision, without the possibility of reim¬ 
prisonment. Parole is most effectively used with the indeterminate sen¬ 
tence. Nearly all prisoners are ultimately released, the bulk of them by 
parole. Most are released within two years. 

Until after the Civil War, parole as we now know it was not used in the 
United States. Instead, release was obtained, if at all, by conditional 
pardon or by commutation laws adopted by legislatures. Ohio, in 1884, 
became the first state to make possible parole for inmates of state prisons, 
while today all states use it for offenders of certain types. Although per¬ 
mitted in most states, its practice is not uniform and in some states parole 
is infrequent and difficult to obtain. In 1943, for example, Oklahoma 
paroled only slightly more than 11 per cent of its discharges, while the 
state of Washington paroled 99 per cent of all those who left its prisons. 1 
In general, parole is less frequent in the South than in other sections of the 
countiy. 2 

Probation and Parole Administration.—Invariably it is up to the com¬ 
mitting judges to decide whether offenders will or will not be placed on 
probation. In making the decision judges are often guided by recommen¬ 
dations made by probation officers, social workers, or friends of the parties 
concerned. Parole, however, is handled much differently. The decision 
to release is almost invariably made by a board known as parole board, 
board of pardons, court of pardons, or something similar. Usually such 
boards have state-wide jurisdiction and it is only through them and/or 
the governor, who retains his pardoning power, that long-term offenders 
can be released from any penal institution in the state. How soon after 
incarceration a prisoner is eligible for parole is determined by statute and 
varies accordingly; experience demonstrates that sentences are reduced 
from 10 to 20 per cent for sentences up to 3 years and from 30 to 40 per cent 
or more for longer sentences. 3 

In general, probation and parole administration is woefully inadequate. 
The decision to place on probation or parole is often made on an insufficient 
and unscientific basis, while after release the offender is frequently forgotten, 
with the result that often he again falls into evil company and ways and 
soon lands back in jail. A handful of states, and some counties and cities, 
have established central offices with sufficient trained personnel to make 
constant checks and provide friendly counsel, but all authorities agree that 
these are the exception. A number of states and local subdivisions merely 
attempt to keep in touch with released persons by correspondence. Some 
states not only have no salaried probation and parole officers but neither 
do they make use of sponsors, employers, or “first friends” to guarantee 

1 United States Department of Commerce, .Bureau of the Census, op. cit ., p. 63. 

*Ibid. 

’ Beattie and Tolman, op. cit., p. 82. 
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good conduct. The obvious answer to the problem is the creation of central 
offices equipped with sufficient trained field officers to provide constant 
supervision and counsel. Not only is this the humane thing to do but it 
can pay cash dividends by greatly reducing crime. Of course, merely to 
create offices for spoilsmen to plunder, as some jurisdictions have done, 
does not provide a solution. 
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Chapter 44 

STATE AND LOCAL FUNCTIONS 


The present governments ... are the result of centuries of experience 
on the part of many generations living under a variety of conditions and 
circumstances. Every governmental institution, practice and habit is 
based upon a comparable need felt by the people for whom the governments 
were instituted. 

Jacob Tangcr and Harold F. 

Alderfer, Pennsylvania Government . l 

Governments exist to provide services. Under our federal system, 
in spite of the impressive array of activities now performed by the central 
government, the greater portion of all governmental functions is left to 
the states. Because the states are unitary, their legislatures decide which 
tasks will be performed by the central state organization and which will 
be handled by subordinate local governments. In previous chapters 
numerous state activities have been mentioned and several general ones 
have been discussed in detail. Many others deserve extended considera¬ 
tion, but only a selected few of the most important will be discussed 
here. 

Types of Functions.—State and local functions may be divided into 
three broad classes. The first are general services provided for the public 
at large or for special groups. Among others, this includes such things as 
maintaining the public peace; protecting life and property; promoting 
health, safety, morals, and economic well-being; providing public roads 
and educational and recreational facilities; caring for special groups such 
as veterans, the aged, handicapped, and mentally ill; conducting elec¬ 
tions; keeping vital statistics; and recording documents. 

The second class includes those wherein emphasis is upon control or 
regulation of private economic enterprise. This includes such activities 
as regulating public utilities, supervising banking, controlling the issuance 
of stocks and bonds, fixing and maintaining prices, wages, and hours, 
preventing monopolistic practices, and the like. The third class includes 
governmental activities that are proprietary in character. These are 
govemmentally owned and operated enterprises that either have been or 
might otherwise be carried on by private parties for profit. Illustrations 
are govemmentally owned and operated water, light, power, and trans¬ 
portation companies, liquor monopolies, banks, and insurance plans. 

1 (Harrisburg: Pennsylvania Book Service, 1030), p. 367. 
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SELECTED GENERAL FUNCTIONS 

Health Service. —At the state level each of the states has a health 
department, while counties, cities, and small units handle health matters 
through departments, boards, or committees. State health departments 
are headed by an official known as health officer, commissioner of health, 
director of health, or something else. In all but two states (Idaho and 
Nebraska) there exists also a state board of health, either with consider¬ 
able authority or, as is oftener the case, with only advisory powers. 
Health officers are appointed by governors in twenty-six states; by state 
boards of health in twenty; and by exceptional means in Maine and 
Idaho. 1 While the core of state health activities centers in health depart¬ 
ments, by no means all of them are concentrated there. According to a 
recent survey, in one state eighteen separate agencies had something to do 
with health, while in no state were fewer than six agencies employed. 
The median number was eleven per state. 2 This dispersion of responsi¬ 
bility is further emphasized by the discovery that for the nation as a whole 
only 18.5 per cent of funds spent for state health activities were expended 
through their departments of health, the remainder being spent by other 
departments, commissions, and boards. 

Routine Health Services .—State and local agencies are constantly 
engaged in routine activities for the protection and betterment of health. 
These may consist of setting standards for medical colleges, giving exam¬ 
inations and issuing licenses to doctors, dentists, veterinarians, nurses, 
druggists, and others. They may involve testing samples of drinking 
water, checking the purity of milk, inspecting restaurant kitchens and 
dishes, testing animals for diseases, checking water courses for evidence of 
stream pollution, inspecting hospitals, mines, factories, and workshops. 
They may also include the enforcement of child-labor laws, laws limiting 
the hours of work, pure food and drug, vaccination, sterilization, and 
quarantine laws. 

Special Health Programs .—The states also sponsor special health pro¬ 
grams either by themselves or in cooperation with other states, the United 
States Public Health Service, or private institutions. States and munici¬ 
pally operated or supported clinics for inexpensive or free medical care are 
available in some areas, particularly the cities. Recent years have seen 
the inauguration in some states of frequent physical and dental examina¬ 
tions in public schools. Public-health nurses are becoming increasingly 
common. Some states provide free or inexpensive x rays for detection of 

1 In Maine by the Commissioner of Health and Welfare; in Idaho by the Com¬ 
missioner of Public Welfare. Harry S. Mustard, Government in Public Health 
(New York: Commonwealth Fund, 1945), p. 102. 

*JWd.,pp. 95-97. 
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tuberculosis. Most states maintain mental hospitals, some operate 
general hospitals, and others provide hospitals or sanatoria for the care of 
special patients such as those suffering from tuberculosis. Considerable 
attention to matters of health results from state workmen’s compensation 
laws, which require employers to insure against accident, injury, death, 
and occupational diseases. The same is true of state veterans’ and 
general welfare programs. 

Reading the above paragraphs may give the impression that American 
governments have been fully attentive to health needs, but such is not the 
case. General health laws have been common for some time, but not 
until recent years have governments stepped into the field with positive 
programs. Increasingly, the Federal government has taken the lead, 
with the states following, but the situation still remains spotty. 

Several state programs are now in progress that are partly subsidized 
with federal funds. 1 The latest to be inaugurated contemplates provision 
for more and better hospitals. Federal legislation adopted in 1946 and 
1949 provides federal aid up to two-thirds the cost where states and local 
governments cooperate and assume responsibility. The Public Health Serv¬ 
ice Act of 1944 provides federal assistance to states, counties, and other 
political subdivisions for the establishment and maintenance of health serv¬ 
ices and clinics, including the training of personnel. The same act also 
authorized federal grants-in-aid for the purpose of controlling tuberculosis 
and venereal diseases. Grants are made on the basis of health needs, pop¬ 
ulation, and financial ability of the states. As noted elsewhere, 2 all the 
states are now cooperating, although many of the counties still lack full-time 
health organizations. Older legislation, the Social Security Act of 1935, 
authorizes federal appropriations in aid of state-administered maternal 
and child health services. 

Education. —Public-school education, which began scarcely more than 
a century ago, is now. the principal consumer of state and local tax funds. 
State and local school expenditures for 1942 amounted to $2,223,627,000, 
or 31 per cent of all expenditures. 3 All states make school attendance at 
public or private school compulsory to age sixteen or above, although in 
some states exceptions are numerous and laws are of ten indifferently enf orced. 

All states provide schools for elementary and secondary education, 
but in some rural sections these may be nonexistent, difficult of access, or 
available only through the generosity of churches or other beneficial 
societies. All the states maintain one or more institutions of higher 
learning, including teachers’ colleges, and they often give financial support 

1 See also p. 760. 

•P. 761. 

•United States Department of Commerce, Bureau of the Census, Governmental 
Finances in the United States % 1942 (Washington: Government Printing Office, 1945), 
p. 38. 
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to private colleges and universities. In addition to instruction offered in 
the above institutions, special facilities and guidance are often made 
available to the blind, deaf, retarded, and others who are handicapped. 
State-wide administration is almost invariably centered in a department 
of education presided over by a superintendent or commissioner, who is 
elected in some states, appointed in others. At other levels of govern¬ 
ment, control is usually in the hands of superintendents, school boards, 

Per Cent Distribution of Males and Per Cent Distribution of Persons 25 
Females 25 Years Old and Over by Years Years Old and Over by Years of School 
of School Completed, for the United Completed, for the United States, Urban 
States: 1940. and Rural: 1940. 



Percent Percent 

Source: United States Department of Commerce, Bureau of the Census, Sixteenth 
Census of the United States: 1940 (Washington: Government Printing Office, 1942) Series 
P-10, No. 8. 

or, in the case of institutions of higher learning, presidents and special 
boards of trustees. 

In spite of all that has been done by state and local governments on 
behalf of education, there are still large areas of need. The 1940 census 
listed 3 million adults with no formal schooling and 10 million adults with 
less than the facility of a fourth-grade child. 1 The same census reported 
2 million children between the ages of six and fifteen as attending no 
school at all. 2 More recently, selective-service examinations disclosed 
appalling shortcomings. 

1 United States Senate, Committee on Education and Labor, Hearings on Federal 
Aid for Education, 79th Cong., 1st Sees. (Washington: Government Printing Office, 
2 parts, 1945), Part I, p. 90. 

* JWd. 
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While 2)i billion dollars appears to be a large annual expenditure, it 
represents a median of only $1,600 per classroom. 1 Moreover, there is 
wide disparity in facilities throughout the nation. Studies reveal that 
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some children, mostly Negro, are taught in rooms costing as little as $100 
for a full year! As many as 10 per cent of America's school children are 
taught in rooms costing less than $600 a year, and nearly 30 per cent in 

1 /bid., pp. 10-11. This and other figures mentioned include the teacher’s salary, 
heating, cleaning, books, and all other expenditures except transporting children to 
school and the original capital cost of the school building. The statistics are taken 
from the same source. 
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rooms costing less than SI,000. At the other extreme are a few (all in 
New York City) taught in rooms costing $6,000 a year. 

There is also disparity between states, as is shown by the chart on 
page 934. The fact that some states spend more than others may not be 
due to greater zeal but, rather, to more financial resources. There is 
impressive evidence suggesting that the poorer states at the bottom of the 
list spend a greater proportion of their income for education than the 
wealthier states at the top. 1 It is because of this that many advocate 
federal assistance in aid of education to the states proportionate to their 
financial resources. 2 

Welfare Services. —Society usually proceeds on the assumption that 
all men are capable of managing their affairs providently enough to take 
care of their needs throughout life. While this assumption may be safe 
for many, experience demonstrates that at best large numbers will find 
themselves in dire straits for either brief or prolonged periods of time. 
Knowing this, governments of industrialized states provide many gratui¬ 
tous services and in recent times they have established many forms of 
social insurance to provide for rainy days. The former tendency for 
society to blame the individual and offer aid with pity or scorn is being 
rapidly replaced by one where society admits at least partial responsibility 
and offers assistance as a matter of respect or right. 

Welfare services are provided by governments at all levels. 8 At state 
capitals, there is usually a department of public welfare, although a few 
states use welfare boards. The principal administrative officer is called 
director, secretary, chairman, or something else. Although specialized 
departments exist, seldom are all welfare activities centered in them. 
Instead, one finds them scattered throughout several agencies, most com¬ 
monly the departments of education, health, and labor. Large cities and 
some urban counties also usually have welfare departments, but other 
local governments are likely to operate through the governing bodies 
themselves, special boards, or committees. 

Welfare services vary from boarding overnight guests in the town jail 
to administering billion-dollar insurance plans. The more formal may be 
divided between noninstitutional and those requiring institutional con¬ 
finement and care. Another division may be made between those serv¬ 
ices provided free of charge to persons on the basis of need, and those 
available through insurance plans to which the recipient and others may 
have contributed over the years. 

Among noninstitutional services are general relief for those eligible 
and unable to find suitable work; financial aid and guidance to widows 

* Ibid., pp. 86-87. 

* See also p, 751. 

* The role of the Federal government is discussed in Chap. 33. 
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with minor children; supervision for delinquent children on probation or 
parole; assistance for needy handicapped and crippled children in the 
homes of families or friends; finding foster homes for orphans; providing 
outpatient medical and dental care; and paying pension to aged people 
who are in need. 1 The institutions most commonly found are reforma¬ 
tories, orphans’ homes, mental hospitals, schools for handicapped and 
mentally deficient children, and homes for old people. 

Most of the services mentioned above are free to patients, or a small 
charge may be made of families able to pay. Others, usually of the insur¬ 
ance type, require contributions on the part of the recipient, his employer, 
or both. The most widely found welfare programs of the insurance type 
are those for paying benefits to injured workmen and unemployment 
compensation. 2 

Public Safety. —Police systems, courts, and militias have been dis¬ 
cussed elsewhere. In addition to their activities, state and local govern¬ 
ments perform many other functions on behalf of safety. Their 1942 
expenditures for services of this type, including police costs, amounted to 
$757,218,000.* 

The administration of safety matters is probably more dispersed than 
others discussed in this chapter. The departments of public safety, or 
police departments, that do exist in state capitals generally confine their 
activities largely to crime detection and highway patrol, leaving other 
safety matters to several agencies. At the city level there may be a 
single department, or safety matters may be divided among several. 

Next to police, fire protection is without doubt the most important 
safety service. State governments usually confine their activities to 
enacting general laws and to protecting forests and public lands, although 
in a few states state police or inspectors check theaters, dry-cleaning 
establishments, and other especially hazardous places. Otherwise fire 
protection is left chiefly to municipal governments. Larger municipalities 
invariably employ full-time fire-fighting forces; smaller places may employ 
a full-time skeleton crew and supplement it with volunteers when necessary, 
or they may depend entirely upon volunteers. Where volunteer depart¬ 
ments are found, they are usually partly subsidized with funds or supplies 
provided by local governments. 

Other safety services are extremely varied. Usually standards are 
established by general laws; then inspections to ensure compliance follow. 
Inspection for safety usually extends to buildings, bridges, automobiles 
and other vehicles, elevators, mines, factories, and other hazardous places. 

1 See p. 764. 

* For a fuller discussion, 9ee pp. 771-776. The old age and survivors insurance 
plan, it will be recalled, is operated entirely by the Federal government. 

• United States Department of Cohimerce, Bureau of the Census, op. cit ., p. 109. 
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Highways, Roads, and Streets. —All levels of government, from the 
state itself to the smallest town or township, have some responsibility for 
roads and streets. Laying them out, construction, and maintenance are 
all important tasks. 

At the state level, administration is usually the responsibility of a 
highway department, commission, board, or department of public works, 
headed by a director, engineer, commissioner, or an officer bearing some 
other title. Elective road commissioners or supervisors are common 
among counties and townships, while in municipalities the work is usually 
made the responsibility of a department, committee of council, or engi¬ 
neer. 

Aside from technical problems arising from planning and construction, 
two important questions constantly arise to complicate road administra¬ 
tion. One is how responsibility for construction and maintenance should 
be shared among the various levels of government. The second is con¬ 
cerned with the equitable division of costs. 

In horse and buggy days, division of responsibility between county, 
town, and township was fairly easy. Now, automobiles, trucks, and 
buses speed through these places almost oblivious of their existence. The 
problem becomes more complicated as cities spread over county and even 
state lines. As a general proposition, albeit with many exceptions, the 
present plan in many states is for rural townships (where they exist) to 
retain responsibility for construction and maintenance of only minor rural 
roads; for cities to have jurisdiction over city streets, except where they 
are also interconnecting county roads or through state highways; for 
counties to build and maintain principal rural roads, except where they 
are also state highways; and for the state to accept responsibility for pri¬ 
mary intercity and intercounty routes. Even though legislation attempts 
a precise solution, controversies inevitably arise. An almost universal 
tendency is for smaller units to yield jurisdiction to larger. 

The problem of assessing costs is equally difficult. The principal 
source of local tax revenues is the property tax. But why should city, 
county, or township property owners bear the full cost of providing 
arteries for a car, bus, or truck that speeds over their roads, often without 
stopping? Why shouldn't the car owner pay something for the privilege? 
Meanwhile, states (but seldom political subdivisions) collect gasoline taxes 
from ail users of motor vehicles. 1 Why should the state take revenues on 
gasoline expended while traveling on streets and roads paid for with local 
property holders' money? 

One solution is for the larger political divisions, especially the state, 
to acquire full responsibility for more and more roads. While this has 
been happening, it might unfairly shift too much of the tax burden from 

1 See p. 901. 
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property holders. A still more popular alternative now practiced in many 
states is for the state to return to the local governments a portion of the 
revenues derived from gasoline taxes. 1 While this is undoubtedly fair in 
principle, it is difficult to make an equitable determination of the propor¬ 
tions that should be returned and kept. 

SELECTED REGULATORY FUNCTIONS 

In capitalist societies competition is the principal regulator. But it 
sometimes fails or is deliberately eliminated, in which event govern¬ 
mental regulation or ownership is usually instituted. Economic regula¬ 
tion, i.e., the control of prices, wages, hours, and the like, is almost always 
done by the state government itself (except where the Federal government 
has jurisdiction), but on matters pertaining to health, safety, and morals, 
cities and other local governments may be permitted to undertake the job 
alone or to act in cooperation with other units or with the state. There 
may even be concurrent regulation by local, state, and the Federal govern¬ 
ment. 

Regulation of Utilities.—Public utilities, most of which are complete 
or partial monopolies, are among the most stringently regulated private 
economic enterprises. 2 In all the states the task is assigned to a public- 
utility commission, which is usually, but not always, an independent 
establishment. 3 Commissions vary in size from one member in Rhode 
Island to seven in South Carolina, with three members nearly universal. 
In a majority of states commissioners are appointive, but in nineteen, 
most of them in the South, they are popularly elected. Terms vary from 
10 years in two states (Pennsylvania and New York) to 2 years, with 6 
years the most common. 

While there is much variation, most states have given their commis¬ 
sions authority to regulate private companies of the following types: 
electric light and power, manufactured and natural gas, street railways, 
interurban railways, motor buses, taxicabs, water, telephone, telegraph, 
and oil and gas pipe lines. A number of commissions also regulate munic¬ 
ipally owned and operated utilities, either in their entirety or when they 
serve customers living beyond their corporate limits. 4 Several states also 

1 See p. 905. 

* See also Chap. 30. 

* For details concerning the various commissions, see Clyde 0. Ruggles, Aspects of 
the Organization ., Functions , and Financing of State Public Utility Commissions (Bos¬ 
ton: Harvard Bureau of Business Research, 1937); annual volumes of The Book of the 
States; and Moody 1 s Manual of Investments , Public Utility Securities (New York: Moody's 
Investors Service, annual). 

4 For one of the best reviews of commission jurisdiction over municipally owned 
utilities, see Irston R. Barnes, Public Utility Regulation (New York: Crofts, 1942), 
pp. 810-887. 
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authorize their commissions to regulate motor trucks even though these 
are not, strictly speaking, public utilities. Regulation usually involves 
control over entrance into service, extensions, reorganizations, abandon* 
ments, capital structures, rates, services, and accounts. 

While commission control is now nearly universal, it is viewed by 
many as inadequate, if not a near failure. This is due to many factors. 
Most important is the failure to place commissioners and their staffs under 
merit systems. Insistence by the courts upon excessive legal formulas, 
including an unworkable valuation basis, 1 has favored the utilities and 
hampered commissions at nearly every turn. Meanwhile, utilities and 
their holding-company superstructures have become so closely related to 
interstate commerce that jurisdictional uncertainties and conflicts have 
arisen to obstruct effective regulation. More lenient judicial interpreta¬ 
tion, increasing intervention by the Federal government, the increase of 
public ownership, and more effective criticism from labor and consumer 
groups have brought some improvement, but even so, commission regula¬ 
tion is still widely viewed with skepticism. 

Regulation of Security Issues.—Since passage of the federal Securities 
Act of 1933 and the Securities Exchange Act of 1934, 2 the Federal govern¬ 
ment regulates the larger exchanges and most of the securities offered for 
sale through the mails and those for businesses engaged in interstate and 
foreign commerce. While this has greatly reduced the area of state 
activity, there is still much of a local or intrastate character for them to 
do. All the states but Nevada now have “blue sky” laws. 3 Two states 
(Pennsylvania and Wisconsin) have established independent commissions 
to handle regulation, while the others make the matter the responsibility 
of officers and departments. Either a single commissioner or a three-man 
body is usually in charge. Appointment of these officers is the rule, usu¬ 
ally on a partisan political basis, while popular election is not uncommon. 

State laws, like the federal, are not intended to guarantee buyers a 
profitable investment. Rather, they are aimed at preventing fraud and 
enforcing full disclosure of information. In general, the laws are of three 
types: (1) fraud laws, which do little more than provide for punishment 
of fraudulent issues and sales; (2) licensing laws, which seek to concen¬ 
trate marketing in the hands of honest dealers; and (3) registration laws, 
which require securities to be registered along with information that will 
enable producers to decide whether or not they think them sound invest¬ 
ments. Those of the first type are corrective in that they permit prosecu- 

1 See p. 676. 

1 See p. 662. 

* For a recent brief review, see Willard E. Atkins el aZ., The Regulation of the Secu - 
ritytMarkets (Washington: Brookings, 1946). For details see current issues of The 
Book of the States . 
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tion only after fraud has been perpetrated; the other types attempt to 
prevent fraud and other illegal practices before they reach their victims. 
The latter types are now found in a majority of states. 

Enforcement involves issuing, revoking, and suspending licenses, 
examining the practices and financial status of dealers and issues, promul¬ 
gating rules and regulations, and aiding with criminal prosecution where 
that becomes necessary. Before federal regulation, state laws were 
generally ineffective, due, in part, to the interstate character of many of 
the operations, to the many exemptions allowed by the laws, and to woe¬ 
fully inefficient administration. Suspected weaknesses became tragically 
apparent after the stock market crash of 1929. Today, state laws tend 
toward greater uniformity, while federal laws and operations of the Securities 
and Exchange Commission have tended to raise administrative standards. 
Nevertheless, state operations are still handicapped by the political 
character of their enforcement agencies and inadequate appropriations. 

Regulation of Insurance.—Prior to the recent Supreme Court deci¬ 
sion, 1 states had a monopoly over insurance regulation. A new policy is 
emerging, but it appears that even though the Federal government does 
intervene the states will be left with considerable authority. 

As the insurance business grew from infancy to gigantic proportions 
all the states introduced regulation of some form, with the result that 
there now exists a formidable body of widely varying statutes, adminis¬ 
trative rulings, and court interpretations with which insurance companies 
must contend. Administration is made the responsibility of a single 
commissioner or superintendent in every state, rather than of a multiple- 
membered agency. The commissioner functions through a department 
of insurance in most states, although sometimes the work is combined 
with departments of banking or business regulation. 

Insurance, the Supreme Court held, 2 is a “business affected with a 
public interest,” and may, therefore, be extensively regulated. Unlike 
most public utilities, unlimited competition is permitted in the insurance 
field. Incorporation laws contain many standards that must be met 
before entering the business. After incorporation, licenses must be 
obtained. These may be issued to domestic companies (those operating 
in the state of incorporation), foreign companies (those incorporated in 
other states), or alien companies (those incorporated under the laws of 
some foreign country). 3 Incorporation and license fees are considerable 
and provide such an important source of revenue as often to cause the 

1 United States v. South-Eastern Underwriters Association et al. f 322 U.S. 533 (1944). 
See also p. 390. 

* German Alliance Insurance Company v . Lewie, 233 U.S. 389 (1914). 

* Edwin W. Patterson, Essentials of Insurance Law (New York: McGraw-Hill, 
1935), p. 12. 
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states to lower standards in an attempt to attract companies from com¬ 
peting states. Incorporation is fairly permanent, but licenses are usually 
issued for 1-year periods. Most states make it a crime and impose heavy 
penalties for engaging in the insurance business without a license. 

The insurance commissioner has considerable authority, much of it 
discretionary. 1 He may refuse, revoke, or suspend company licenses or 
those of brokers and agents. He may examine a company’s books, secu¬ 
rities, and affairs, usually at the expense of the examined. He may evalu¬ 
ate a company’s assets and liabilities and approve or disapprove its 
investments. He may insist that standard policy forms be used if re¬ 
quired by law; and he may prescribe rates, but state law usually permits 
this for only fire and workmen’s compensation insurance. It is also the 
commissioner’s task to superintend the enforcement of all laws relating 
to the insurance business. 

With few exceptions, insurance companies command public confidence 
and in recent decades there have been no major failures or scandals. This 
suggests that state regulation has not been a conspicuous failure. Insur¬ 
ance companies have always fought regulation, even state regulation until 
federal was seriously threatened; hence their continued opposition can be 
expected. The states, too, are likely to resist further federal encroach¬ 
ments on their historic domain. On the other hand, extensive investiga¬ 
tions by the Securities and Exchange Commission, the Department of 
Justice, and congressional committees, coupled with recent convictions 
for violations of the antitrust laws, suggest problems that cannot lightly 
be dismissed. State limitations are obvious when enterprises like insur¬ 
ance companies grow to national and international proportions. 2 3 Other 
evidence suggests that national legislation would be a safeguard against 
possible abuse arising from control by a few men of such gigantic aggrega¬ 
tions of capital and would also bring about uniformity where confusion 
now exists. It would seem that enough precedents and experience exist 
to suggest that it should prove possible to draft federal legislation that 
will respect the legitimate rights and interests of both the insurance com¬ 
panies and the states. 

Food and Drug Regulation.—At least forty-three states have under¬ 
taken food and drug regulation, some of them even before the Federal 
government intervened in 1906. 8 About half the states have enacted new 
statutes since 1938 patterned after the federal Food, Drug, and Cosmetic 

1 For an excellent discussion of this officer, see Edwin W. Patterson, The Insurance 
Commissioner in the United States (Cambridge, Mass.: Harvard University Press, 1927). 

* See especially United States Congress, Subcommittees of the Committees of the 
Judiciary, Joint Hearings on Insurance , 78th Cong., 1st Sees. (Washington: Govern¬ 
ment Printing Office, 1943). 

3 See p. 604. 
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Act of that year, while the remainder have generally followed closely 
earlier federal laws. Where this has happened there exists a nearly uni¬ 
form body of law applicable to both interstate and intrastate commerce. 1 
Administration is usually the primary responsibility of state agencies, 
chiefly departments of health and agriculture. The laws may be enforced 
throughout the state directly from state headquarters or field offices, or 
considerable reliance may be placed upon the officers of county and city 
governments. In California, for instance, the state board of health may 
appoint special agents but sheriffs are also enforcement agents, while 
responsibility for prosecution rests with the district attorneys of the dis¬ 
tricts in which violations occur. Where states have emulated recent 
federal laws, statutory provisions are generally looked upon as adequate, 
but enforcement often leaves much to be desired. Appointments for 
political reasons, inadequate inspectional and laboratory staffs, and inade¬ 
quate appropriations are the principal handicaps at state and local levels. 

Weights and Measures Regulation.—The function of ensuring depend¬ 
able weights and measures is of considerable importance to the con¬ 
suming public. As noted elsewhere,® the role of the Federal govern¬ 
ment is limited to “fixing” uniform standards, collaborating on a volun¬ 
tary basis with private parties and state governments, and policing a few 
standards where interstate commerce is involved. This means that the 
states may legalize federal standards, as most have, or enact supplemen¬ 
tary ones of their own. It also means that practically all supervision 
and enforcement of commercial standards are left to states and local 
governments. 

Three plans of administration are in use among the states.* The 
simplest is where responsibility is centered in a state office of weights and 
measures. An example is Montana where, in 1941, state-wide supervision 
was the task of two state inspectors. A second plan is a dual system where 
both state and local governments engage in the task. An example is 
Michigan, where, in 1941, the work was done by thirty state inspectors 
and sealers of weights and measures in ten counties and twenty-six cities. 
A third plan is for all inspectional and testing work to be left to local 
governments, as in Missouri which, in 1941, had no state inspectors but 
only city sealers and county clerks. The first provides the greatest uni¬ 
formity. The second is most common. One of its advantages is that 
the presence of both state and local officers engaged in s imila r duties tends 

1 For examples of state provisions, see Harry A. Toulmin, Jr., A Treatise on the 
Law of Food, Drugs, and Cosmetics (Cincinnati: W. H. Anderson Co., 1942), pp. 931- 
945, 1264# 

1 Pp. 423, 639. 

* For these and other details, see Ralph W. Smith, Weights and Measures Adminis¬ 
tration, National Bureau of Standards Handbook H26 (Washington: Government 
Printing Office, 1941), pp. 10-11. 
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to check, balance, and stimulate activities. Another is that it permits 
regulation by local officers close to the scene. On the other band, it makes 
for widely varying standards within a state, gives rise to jurisdictional 
disputes between local and state officers, and often permits considerable 
overlapping. Very little can be said in favor of the third plan. 

The actual work may be divided into two divisions. The first, ordi¬ 
narily referred to as “mechanical activities,” involves inspection and 
testing of equipment varying in size from the smallest prescription weights 
to huge scales. This requires considerable expertness and exact standards. 
Licenses may be required as an evidence of approval. It is common prac¬ 
tice to charge fees for inspections, although there is a growing opinion that 
the fee system should be discontinued. The second division, consisting 
of “supervisory activities,” has to do with the way equipment is used. 
This involves such duties as check-weighing and check-measuring loads 
of coal, ice, wood, and packaged merchandise; investigating complaints; 
educating buyers and sellers to their rights under the weights and measures 
laws; assisting with prosecution; and the like. 

Complaints are common over the fact that some state standards differ 
from those fixed by the Federal government, thus causing inconvenience 
and confusion. There is greater lament over the lackadaisical, if not 
downright incompetent, manner in which present laws are often adminis¬ 
tered and enforced. But there is greater cause for regret that some states 
have been so indifferent as to ignore the dangers inherent in providing 
little or no protection for the public. These problems are being attacked 
through associations of weights and measures officials existing in several 
states and through annual conferences called by the United States Bureau 
of Standards, but more citizen interest and participation are required to 
hasten progress. 


PROPRIETARY FUNCTIONS 

State and local governments, like Federal, often own and operate enter¬ 
prises similar to those commonly under private ownership for profit. The 
motives leading to state and local ownership are much the same as those 
underlying federal enterprises, and the same general considerations must 
be kept in mind. 1 For present purposes, proprietary enterprises may be 
divided into those created by and responsible to the state itself, and 
those created by and responsible to local governments. The former are 
fewer in number than the latter. 

State Enterprises. Liquor Monopolies .—The most lucrative state 
enterprises are the liquor monopolies mentioned elsewhere. 2 One state 
(Wyoming), it will be recalled, monopolizes wholesale distribution, while 

1 See pp. 695-697. 

a See pp. 661, 902. 



944 


STATE AND LOCAL GOVERNMENTS 


sixteen states own and operate retail establishments. Administration is 
generally made the responsibility of a board or commission that functions 
with the aid of a central staff, field officers, and store personnel, although 
in five of the monopoly states 1 licensing and other administrative func¬ 
tions are shared with counties, municipalities, or both. The state board 
is generally given broad powers to regulate other handlers of alcoholic 
beverages, although a majority of states make prosecutions the responsi¬ 
bility of the office of attorney general or district attorneys. 2 

Too little literature is available for making sound conclusions about 
the administrative competence of proprietary operations of this sort. 
That they are money-makers is obvious, but whether the net return is as 
great as it might be is not so clear. Only four 3 have placed personnel 
under merit systems. On grounds of public policy there is considerable 
justification for believing that monopoly states, like others, subordi¬ 
nate considerations of temperance and sobriety to those of maximum 
revenues. 

Other State Enterprises .—A complete list of other state projects would 
be long. All states own land from which proceeds are derived either from 
sales of the land itself or from rentals and sales of mineral and forest 
products. Extensive proprietary operations are carried on at state prisons, 
hospitals, and other institutions. Many of the states are heavily engaged 
in the insurance business, chiefly because of the passage of workmen’s com¬ 
pensation, unemployment compensation, and civil service retirement laws. 
Educational institutions, hospitals, research laboratories, and the like 
were once almost entirely provided by private enterprise, but all the states 
are now involved. Most of the states operate toll bridges and some of 
them ferries. A few maintain garages with mechanics for making auto¬ 
mobile inspections. California owns a short railroad in San Francisco 
harbor. New York operates a barge system on its historic canal, a power 
authority for the development of the St. Lawrence project, including dis¬ 
tribution of electric power, a health resort at Saratoga Springs at which 
mineral water is also bottled and sold, 4 bridges and tunnels (in cooperation 
with New Jersey) through the Port of New York Authority. North Dakota 
is involved in an ambitious program involving the operation of mills, grain 
elevators, a state bank, insurance (fire, tornado, bonding, hail), and the 
financing of land sales. 5 Alabama has for more than a score of years 

1 Maine, North Carolina, Vermont, Virginia, and Wyoming. 

* For a state-by-state summary, see The Book of the States , 1945-1946 , pp. 434-435. 

* Maine, Michigan, Ohio, and Pennsylvania. Ibid,, pp. 160-161. 

4 The United States Supreme Court upheld federal taxation of income from this 
activity in New York et al. v. United States, 326 U.S. 572 (1945). 

* The Book of the States , 1946-1946 , pp. 393-401. See also Public Administration 
Service, Organization and Administration of the State of North Dakota (Chicago: Public 
Administration Service, 2 vols., 1942). 
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operated an elaborate system of docks, wharves, warehouses, and other 
terminal facilities at Mobile. 1 

Generalizations about operations so divergent in character and scat¬ 
tered in location are dangerous. Doubtless some of them need to adopt 
more modem administrative policies and procedures, including merit 
systems. Some are heavily in debt, but even so, continued state opera¬ 
tion may be justified on the grounds of public policy. With few excep¬ 
tions, more studies are needed of each of the enterprises for the benefit of 
both those intimately concerned and students interested in the broader 
aspects of public administration and policy. 

Local Enterprises.—The list of proprietary projects under the manage¬ 
ment of local governments would duplicate many mentioned above. How¬ 
ever, if public schools are eliminated, most of them fall under the heading 
of utilities and housing. 

Public Utilities .—Recent years have witnessed a considerable increase 
in the number of utilities owned and operated by local governments, espe¬ 
cially cities. From the accompanying chart it is clear that public owner¬ 
ship of water supply and distribution systems is the rule rather than the 
exception. Sewage-treatment plants are next most numerous, followed 
by incinerators, electric generating and/or distribution systems, audito¬ 
riums, and airports. Public ownership is by no means uniform over the 
nation. In West Virginia, for example, 43 per cent of the population is 
served by municipal water systems, while in Minnesota and Michigan 
the percentage rises to 98.8. 2 In the case of electric plants, New York 
has 57 cities served by municipal systems while Tennessee has 376 and 
Nebraska 324. s 

Utilities are usually the responsibility of a committee of city council or 
the city manager, or a special board, authority, or district created for the 
purpose. The governing body usually appoints a utility superintendent 
or engineer for the purpose of overseeing operations. There has been 
endless controversy over private vs . public ownership of utilities. Out of 
it has emerged enough experience to suggest that while there are dangers 
involved, municipal ownership can prove highly advantageous where the 
public is willing and able to insist upon sound management. 

Housing .—California began subsidizing homes for veterans following 
the First World War, and New York enacted legislation in 1926 providing 
encouragement to limited-dividend housing corporations. It was not 

1 The Book of the States , 1946-1946, pp. 402-410. This brief article is an abridge¬ 
ment of Earl L. Rauber, The Alabama State Docks, a Case Study in Stale Development 
(Atlanta: Federal Reserve Bank, 1945). 

s Burns and McDonnell Engineering Company, Waterworks Ownership in the 
United Stales (Kansas City: Bums and McDonnell, 1942), pp. 6-7. 

* Bums and McDonnell Engineering Company, Results of Publicly Owned Electric 
Systems, 1944 (Kansas City: Bums and McDonnell, 1944), p. 6. 
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until depression years, however, that local governments stepped boldly 
into the business of building and operating housing projects. The impetus 
came chiefly from the United States Housing Act of 1937. This encour¬ 
aged the states to enact legislation permitting local governments to estab¬ 
lish housing authorities for the purpose of clearing slums and building 
low-cost dwellings. A number of states 1 cooperated, with the result that 
several hundred local units created authorities. These are locally operated 
subject to state and federal laws, with the Federal government granting 
subsidies to aid in keeping rents low. 2 

As a further aid a number of states have enacted urban redevelop¬ 
ment legislation authorizing and aiding private and municipal corporations 
at the point of assembling and clearing sites for housing. When done by 
local governments, the acquisition of property and actual work may be 
carried out by the governmental bodies themselves, by housing authorities, 
or by newly created special authorities. 3 

It is too early to assess the work of local governments in the housing 
field. Experience in Europe and England, as well as in the United States, 
suggests that private capital cannot or will not fully meet the need; hence 
governments are likely to become increasingly involved. 4 
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Chapter 

FRONTIERS OF CIVIC RESPONSIBILITY 

The stutcB must, as the slang phrase goes, “put up or shut up”; either 
they must produce results or they must expect to continue to lose power and 
prestige. 

W. Brooke Graves, American State Government . l 

The challenge of our age is almost overpowering. This challenge can be 
successfully met only by uniting the intelligence of our people behind programs 
for responsible democratic political action. In the struggle for peace, pros¬ 
perity, security and increasing freedom for all our people, no thoughtful citizen 
can remain on the sidelines. 

Chester Bowles, “The In depend 
ent Voter Isn’t Independent.”* 

Men who think of themselves as Virginians or Rhode Islanders first 
and Americans second are about as rare as a surrey with a fringe on top 
in a present-day city street. After a century and three-quarters of nation¬ 
hood, the old economic and cultural self-sufficiency that formerly charac¬ 
terized states, local communities, and even families, has been replaced by 
a complex interdependency. Economic progress has been rooted in divi¬ 
sion of labor and given great opportunity in a vast free-trade area which is 
tied together with efficient transport by land, water, and air. Interstate 
movement of people and ideas has contributed to a national culture. 
Foreign wars have stimulated national patriotism, caused men of different 
states to rub shoulders in training and combat, and taken those in the 
armed services far beyond the confines of their home states. 

STATE PROBLEMS AND PROSPECTS 

Federalism Reappraised.—With such unifying factors, it is not sur¬ 
prising that some problems that formerly were regarded as state or local 
matters should now concern the national government. Although federal 
centralization has proceeded a considerable distance, the states are not 
done. Their relative status has diminished since 1800, but their absolute 
importance has increased. While losing some functions to the national 
government, they have taken on new ones that nearly compensate for the 
loss. Indeed, the importance of the states to their people and to the Union 
has been increased as they have entered into federally induced functions 

1 (Boston: Heath, rev. ed., 1941), p. 871. 

2 The New York Times Magazine , Nov. 13, 1949. 
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like unemployment compensation and expanded public-assistance programs. 
Today, the states have larger budgets, perform a greater variety of services, 
and affect more intimately the lives of their people than ever before. 

Meanwhile, states are learning to work together to an extent undreamed 
of a few decades ago. Through the Council of State Governments, the 
various associations of officials, compacts and agreements, public and 
private bureaus of research, and publications, common solutions are sought 
for common problems. Progress, while often discouragingly slow, appears 
to be sure. Purged of many of the responsibilities for which they were 
ill equipped, the states are now in a better position to win public confidence 
by doing well the functions that properly fall within their jurisdiction. 

Constitutional Reform. —For almost a whole generation it appeared 
that the American states had lost their capacity for full constitutional 
revision. From 1921 to 1945 no state succeeded in securing popular rati¬ 
fication for a new constitution. Interest groups fought violently against 
any change that might deprive them of some special protection from a 
clause long since incorporated in the constitution. In many states fre¬ 
quent amendments added to the already great bulk of the organic law. 

This deadlock was broken through in 1945. Missouri, through the 
method of constitutional convention and popular ratification, secured a 
new constitution that is concise, modern, and vastly improved. In Georgia 
a special commission drafted a full revision and in 1945 it was accepted 
by the voters. Although defeated in 1944, revision succeeded in New 
Jersey in 1947, giving that state one of the most up-to-date organic laws 
in the union. These three victories for reform have encouraged other 
state movements for constitutional conventions. Proposals for conven¬ 
tions were before the legislatures of many states during recent sessions. 

Many proponents of constitutional revision feel that the best way to 
accomplish it is through the ordinary amending process. But piecemeal 
amendment will not suffice in most states to accomplish the general revision 
that is long overdue. Experience has shown that the convention method 
is best for a general overhaul job. 

Legislative Problems. —The legislature remains the weakest link in the 
chain of state government. There have been some improvements since 
Bryce recorded that the “real blemishes” were in the legislative branch, 
but, on the whole, the composition and conduct of the legislature persist 
on an unsatisfactory basis. 

Apportionment .—The apportionment of representatives is arranged 
in such a fashion in most state legislatures that, in terms of population, 
rural areas are overrepresented in one or both houses, while cities are 
underrepresented. Most of the distortions of the democratic principle in 
state legislative representation arise from the use of units of government 
as a basis of representation. To justify the representing of counties or 
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towns on a basis of equality or near equality, regardless of population, pro¬ 
ponents of such schemes often cite the equal representation of states in 
the national Senate. But units of local government in no state play a 
role comparable to that of the states in the federal Union. Political sub¬ 
divisions of a state are creatures of the state, not either historically or con¬ 
stitutionally the units from which the central whole was constructed. 
Town and county boundaries usually were determined by early transporta¬ 
tion limits, historical accident, and other factors no longer operative. 

The impact of the “ rotten borough ” on law making may be seen readily 
in many states. Deadlock often results from the disagreement between 
the governor, who is elected by the people of the whole state and is reason¬ 
ably representative of them, and the nonpopular house of the legislature. 
Conflict between popular and nonpopular houses also is a common source 
of legislative paralysis. Obviously, having a legislature of two houses with 
different bases of representation provides a “check” against hasty action; 
indeed it often constitutes a check against any action by handing to the 
representatives of a minority of the population a virtual veto power over 
the wishes of a majority. One might question also whether such a check 
is necessary in view of the others in existence: gubernatorial veto, judicial 
review of constitutionality, and, in one-third of the states, the referendum. 
Reform of nonpopular houses of the state legislatures would give impetus 
to the quest for solutions of the great social and economic problems that 
plague urban and industrial society. 

Legislative Councils .—The most conspicuous alteration in American 
state legislatures in the last generation has come through the establish¬ 
ment of legislative councils. Although they vary widely in composition 
and powers, the essential idea common to most of the councils is to pro¬ 
vide a continuing body to study problems and plan a legislative program. 
State legislatures are large and noncontinuous assemblies, composed of 
quasi laymen who often are inexperienced and who meet for relatively 
short periods during their brief terms of office. Hemmed in by constitu¬ 
tional limits on the length of sessions and by the restricted compensation 
allowed, legislators function in a hectic atmosphere that is almost directly 
opposite to that of orderly deliberation. Since strong leadership has rarely 
come from within the legislatures; governors, with or without the whip of 
party, have emerged as chief legislators. 

By vesting the power to study and plan in a council of its own choosing, 
many legislatures have restored to the legislative branch the ingredients 
prerequisite to exercise of the deliberative function. A few states, by 
including representatives of the governor on the council, have expanded 
the functions of that body to include legislative-executive collaboration. 
Instead of creating a committee that would become the legislature’s master, 
as was feared by many critics of the idea, the legislative council has proved 
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to be a useful instrument that has aided the quality of legislation through 
better fact finding and advance planning. Extension of the legislative 
council idea to the remaining one-half of the states that have not adopted 
it can strengthen democracy by assuring that the proper foundations are 
laid before legislative action is taken. 

Some states secure the benefits of fact finding and informed recom¬ 
mendations in specific fields through the device of interim committees of 
the legislature. The constitutionality of such committees and the rules 
under which they must operate, if they may be used at all, vary greatly 
from state to state. In states that make generous financial provision for 
compensating legislators while they are on interim committee duty, the 
number of such committees is apt to be large. In California following the 
1949 session of the legislature, for example, 70 committees of one or both 
houses were at work on problems as diverse as levee maintenance and 
governmental reorganization and were financed by an aggregate appropria¬ 
tion of nearly $1,500,000. 

Better results are obtained, as a general rule, when inquiries between 
legislative sessions are conducted by the standing committees (or their 
subcommittees) that would normally have jurisdiction over the subject 
matter in question. Interim committees that are not coordinated with 
the regular committee arrangement may produce solutions that are out 
of harmony with the thinking of those legislators who have the primary 
responsibility for scrutinizing proposals in that sector. Another danger 
is that the interim committee may be used for getting publicity for the 
chairman or making sensational disclosures on the basis of hearsay or 
quite inadequate evidence. Neither on the national nor on the state level 
has enough thought been given to devising standards of conduct for legis¬ 
lative investigative committees. 

Legislative Reform .—Bicameralism remains the chief structural feature 
of American state legislatures. Only Nebraska has yielded to the many 
logical arguments for unicameralism. After a decade of experience with 
a one-house legislature, Nebraska has shown that neither the proponents 
who heralded the millennium nor the opponents who predicted doom were 
right. Unicameralism has simplified Nebraska’s legislative procedure and 
thereby has reduced public bewilderment over legislative matters. It 
has reduced “passing the buck” to a minimum; no longer can members 
of one house blame those of another for some legislative failure. The 
record has been one of modest achievement. 

One of the great barriers to further expansion of the one-house idea is 
concern lest unicameralism mean the end of two different bases of repre¬ 
sentation in the legislature. If a state wished to adopt a single-house 
plan yet retain two apportionment bases, it could be done simply by pro¬ 
viding that members of the former two houses meet together in a single 
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chamber. Thus it would be possible to elect legislators on two or more 
bases, yet secure the advantages of a single tier of committees: fixed respon¬ 
sibility for the fate of legislation, public convenience from one hearing 
rather than two, reduced printing and attach^ personnel costs, and a 
single debate that would be heard by all members of the legislature. 
Despite all these considerations, however, attachment to the old ways of 
doing things has kept all but one of the states on the bicameral stereo¬ 
type. 

Lesser reforms have proved more palatable. There is a commendable 
tendency to increase legislative salaries. Even in the states with the 
highest compensation, nevertheless, legislative service often involves 
financial sacrifice. Some of the largest state budgets are around the bil- 
lion-per-year level; entrusting such a responsibility to $100-per-month 
legislators just does not make sense. Other improvements that are badly 
needed in the larger states are annual sessions of the legislature and annual 
budgets to provide for closer control over financial operations of the state. 

The State Executive “New Look.” - -The state administrative reorgani¬ 
zation movement, which began about forty years ago, had pretty well run 
its course by the time the Second World War came. Renewed interest 
and some action has marked the period since 1945. Missouri, Georgia, 
and New Jersey, in their new constitutions, made substantial administra¬ 
tive improvements. 

“Little Hoover Commissions .”—The example of the Hoover Commission 
and its broad study of federal administration led many states to launch 
inquiries of their own. Although the bodies that conducted these investi¬ 
gations varied widely in composition and in terms of reference, they were 
promptly referred to as “little Hoover commissions.” By the end of 1949 
there were committees or commissions in twenty states charged with study¬ 
ing state organization, which in some cases included constitutional revision 
and legislative reorganization as well as administrative reforms. Some 
of the probing bodies were executive-appointed, others were legislative 
committees, while a few were created in the image of the Hoover Commis¬ 
sion, with some members designated by the chief executive and some by 
the legislative branch. 

As this is written the “little Hoover commissions” are still in the state 
of collecting information. On the executive side it may be expected that 
they will be impressed with the desirability of applying some of the accepted 
principles of good administration. Such recommendations would call for 
the grouping of virtually all state administrative agencies and services into 
a limited number of departments. The great debate is likely to center on 
the question of how much reduction there can be in the number of execu¬ 
tive officers elected by the people. Can other states go the whole way, 
as did New Jersey under its 1947 constitution, and provide for the popular 
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election of only the governor, with all other state administrative offices 
filled by appointment? 

Another area of controversy will be the extent to which independent 
boards and commissions can be abolished. In welfare, utility regulation, 
personnel, and other fields there will be sharp fights waged by these agencies 
and their supporters to retain their independence from gubernatorial con¬ 
trol. Whether it is better to attempt to immunize a service from political 
influence by granting commissioners long, overlapping terms or to assure 
that it is administered in harmony with popular will as expressed through 
the election of a chief executive will be debated hotly. Those who believe 
in an independent “fight-the-spoilsmen” type of civil service agency will 
be pitted against advocates of a “modern” and “positive” personnel pro¬ 
gram with a single director of personnel responsible to the governor and 
with emphasis on getting the right man in the right job. 

One might hope that the current renewal of interest in state adminis¬ 
trative organization will lead to substantial improvement in the structure 
and procedure of government. Six of the states that have undertaken sur¬ 
veys have adopted the “Hoover Commission” method and have investi¬ 
gating bodies that are deemed sufficiently financed and staffed to justify 
being classed as analogous to the federal commission. 1 The “outside” 
members, not holding governmental office, may bring to the survey fresh 
views and can add prestige to the recommendations. Not for a generation 
has so much intelligent attention been given to the problems of state 
management. 

The Governorship .—Opinion is divided over whether the governor 
should be continued as a real executive, or whether some other officer should 
play that role. The latter possibility has been considered in a few states 
in terms of a proposed state manager. If a manager, selected by the legis¬ 
lature, were to be given control over the administration, the office of gov¬ 
ernor would be reduced to presiding over ceremonies and perhaps over the 
legislature. Such an arrangement would have the merit of creating legis¬ 
lative supremacy and providing a responsible executive. On the other 
hand, it would hardly prove attractive to the people. As with the national 
presidency, the governorship is looked upon as an office that represents 
the whole people. American states need the unifying influence of political 
leadership. Government on the state level involves much more than 
ft dminiB t.rfl.tion. If the legislature could develop its own leadership, which 
might emerge in the form of a premier and his cabinet, that instrument 
might prove superior to gubernatorial leadership hobbled by the separa- 
tion-of-powers doctrine. Should the American states turn to some form 
of the parliamentary system, they would probably do so by degrees and 

1 John W. Lederle and Dorthee E. Strauss, “The little Hoover Commissions,” 
Michigan Governmental Digest, No. 4 (Nov. 4, 1949). 
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not adopt it outright. For our time, however, strengthening of the gover- 
norship appears most likely and desirable. 

State Judicial and Legal Reforms. —Less conspicuous, but equally im¬ 
portant, are rumblings of discontent over judicial systems and legal 
procedures. Judicial councils—now used in nearly two-thirds of the 
states—are on the increase, with an expanding area of activity and public 
confidence. 1949 saw the formation of a Conference of Chief Justices of 
the States to do for state jurisprudence what the annual conference of fed¬ 
eral jurists has done over the years for federal. The most conspicuous 
achievements, however, are the changes made in the judicial systems of 
Missouri in 1946 and New Jersey in 1947. 1 If these revisions are correct 
harbingers of the future, the end may be in sight for some of the worst 
excesses of state and local jurisprudence. 

Stirrings have been heard in other directions. Great strides have been 
made in modernizing, simplifying, unifying, and codifying the law. Some 
states are giving serious study to revision of rules of evidence. There are 
numerous indications that judges, bar associations, and law schools are 
becoming increasingly concerned over legal ethics, the training of future 
lawyers, restrictions upon admission to legal practice, and the high cost 
of justice for poor people. 

Police-force training and professionalization has gone forward, espe¬ 
cially at state and municipal levels. Prison facilities and care are still gen¬ 
erally bad, but there is improvement in spots. Work programs suffer 
increasingly because of lobbying by “free enterprise” and drastic federal 
and state restrictions on the sale of prison-made products. The chain 
gang is gone except for a few Southern counties. Some improvement has 
been made in probation and parole practices and in supervision, but inade¬ 
quate appropriations and the spoils system continue to plague these efforts. 
Traffic violations remain a serious problem, with various experiments under 
way. Several states have evolved traffic tickets that are supposed to be 
“fix-proof.” Meanwhile, the National Committee on Traffic Law Enforce¬ 
ment has proposed standards toward which many state officials aspire. 
The jury system, seriously challenged by the 1949 trial of Communist 
leaders in New York and by chronic misuse in many parts of the country, 
especially the South, is being reexamined. 

Considerable progress has been made in handling juvenile offenders. 
California, for example, led the way by establishing a Youth Authority. 
Similar programs have been adopted in New York and New Jersey. Min¬ 
nesota has established a Youth Conservation Commission; Wisconsin, a 
Youth Service Division; and Massachusetts, a Youth Service Board. 
These agencies emphasize the importance of clinical analysis followed by 
varied practicable programs aimed at correcting and eliminating the causes 

1 See pp. 853fL. 
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of delinquency. Outdoor work, similar to that done by the Civilian Con¬ 
servation Corps during the depression, is an integral part of most of the 
programs. In spite of encouraging signs like these, juvenile offenders in 
many states are dealt with by a heavy hand and often incarcerated with 
hardened criminals. 


TOWARD LOCAL DEMOCRACY 

Local government is bound to have a place in any conceivable political 
system. Although they may change individually and internally, the basic 
pattern of counties, cities, and other local units is apt to survive. Cer¬ 
tain types of services are better performed under the direction of those 
who know the mood of the community. Local self-government allows a 
rather broad form of local option; acting through their elected representa¬ 
tives, the people decide what they want done and what they will spend 
to do it. One of the strongest arguments for retaining a large measure 
of discretion in the hands of local authorities is that it permits experimen¬ 
tation, the results of which may be of great value to other localities and to 
higher units of government. It also provides greater vitality in local 
government, which becomes the training ground for future members of 
state legislatures and of Congress. 

State-Local Relations. —Not only must the changing pattern of inter¬ 
governmental relationships be assessed in terms of the trend toward federal 
centralization, but also attention must be given to the shift of power and 
responsibility from local to state government. The problems involved in 
the latter sphere were examined in an outstanding report of the Council 
of State Governments in 1946. The report stressed four major problem 
areas: finances, functions, legal relationships, and multiplicity of local 
units. 1 

Finances .—On the financial front, local governments have relied most 
heavily on the property tax, which is often badly assessed and unevenly 
collected, especially as regards intangibles. Frequently local governments 
find themselves without adequate revenues to perform the services legally 
required by the state or strongly demanded by the people. During the 
great depression hundreds of local governments went broke. Schools were 
closed, services were abandoned, and grass grew in the streets. Property 
taxpayers became delinquent in wholesale numbers. After some improve¬ 
ment in economic conditions, property-tax collections improved too, but 
the vulnerability of local government remained. Dependent almost 
completely on a single source of revenue, local governments run the same 
sort of risk as does a man with all his eggs in a single basket. Unable to 

1 Council of State Governments, State-Local Relatione , Report of the Committee on ... 
(Chicago: The Council, 1946). 
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finance ever-growing functions upon a rigid tax base, local governments 
ought, according to the Council report, to be given broader taxing powers 
rather than aided by expanding state grants-in-aid or extending shared 
revenues. With the higher costs of city government since the end of the 
Second World War, and increased demands on cities, many of them have 
adopted new forms of taxes to broaden the tax base. 

Functions .—Each level of government should be assigned the functions 
it is capable of performing with both efficiency and maximum participation 
by those affected. The Council report stressed that maintaining local dis¬ 
cretion is important to democracy and democratic procedures. Local gov¬ 
ernment is an important fountainhead from which democracy flows. In 
the counties, cities, and other local units of this country, large numbers of 
men and women officeholders are getting experience in government and 
are at work interpreting its problems to people in their constituencies. 
Local home rule quickens the sense of civic responsibility in citizens by 
assuring that decisions on local matters shall be made locally. 

Legal Relationship .—In terms of legal relationships, local government 
remains everywhere the creature of the state. Most states impose detailed 
restrictions on local activities through constitutional and statutory provi¬ 
sions and through administrative supervision. One-third of the American 
states have granted constitutional home rule to some of their cities, involv¬ 
ing the privilege of drawing up their own charters and governing so far as 
“municipal affairs” are concerned. Although home rule has been cir¬ 
cumscribed, in some of the states that have adopted it, by restrictive 
judicial interpretations and constitutional and statutory amendments, it 
remains a principal approach to freeing local governments to find their 
own solutions to local problems and to relieve state legislatures of some of 
the mass of detailed legislation on local matters. States like Michigan 
and California have demonstrated that home rule, while not a panacea for 
all local ills, can enlarge the scope of self-government and sharpen civic 
alertness. 

Even more important than the formal limitations on local powers, how¬ 
ever, are the forces of modern life that make communities interdependent 
and make problems state-wide and nation-wide that formerly were local. 
The story of relief will serve to illustrate. Poor relief was a traditional 
function of English local government and as such it was transplanted to 
America. The burden of caring for the poor was borne by local units for 
over a century and a quarter after nationhood was achieved. Then the 
great depression, following the crash of 1929, struck with unprecedented 
violence. At first counties, cities, and townships struggled valiantly to 
take care of their unemployed. When their resources were exhausted, the 
states began to help out. Finally, in 1933, the Federal government 
assumed a large share of the obligation by providing work for the able- 
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bodied unemployed. Under the Social Security program inaugurated in 
1935, the Federal government began financing a share of state and local 
public-assistance programs, launched a federal system of old-age insurance, 
and induced the states to begin unemployment-compensation schemes. 

Multiplicity of Units. —Few, if any, governmental problems are more 
impervious to suggestions for change than that of the multiplicity of local 
units. Like the weather, everyone talks about it but no one does very 
much about it. Govemmentally speaking, the United States is divided 
into 155,000 units, of which about two-thirds are school districts. Nearly 
every state has too many counties and other general local units of govern¬ 
ment. The typical urban resident pays taxes to two or more taxing author¬ 
ities, and is confused over which services from what level of government 
he receives in return. Most metropolitan areas have chronic problems 
arising from the common pattern of development. A central city is incor¬ 
porated with boundaries that embrace the greater part of the urban popu¬ 
lation in the vicinity. As the city grows, population spills beyond the 
city limits. Annexation by the central city may operate for a time, but 
usually the satellite city emerges to play the role of dormitory for people 
who work in the city. Eventually as much as half or more of the population 
of a metropolitan area may be found outside the jurisdiction of the central 
city, not sharing directly in the solution of many of the problems that 
rightfully belong to the metropolitan area as a whole—health, transporta¬ 
tion, delinquency, dependency, and poverty. 

There is some possibility of consolidating counties, since they are 
creatures of the state and usually fairly subject to its will. But county 
pride is aroused by such proposals and a howl goes up that can be heard 
around the state. The number of counties has remained so static in every 
state that one might think they were defined in the Federal Constitution. 
Establishment of a county is likely to mean its eternal existence unless 
some new plan of inducing consolidations can be worked out. The states 
that allow their legislatures to determine county boundaries and juris¬ 
dictions are in a good position to merge smaller ones and otherwise recast 
outmoded arrangements on the county-government level. 

One of the most needed consolidations is that of cities and counties. In 
metropolitan areas an instrument of government is required that will 
permit central administration of metropolitan district problems and local 
solutions for community ones. The separate existence of city and county 
governments in great urban centers usually involves duplication, waste, and 
confusion. 

The greatest quantitative consolidation, however, is possible in school 
districts. The small rural district, operating only a single one-room school, 
rarely has the facilities and resources necessary to provide the best in edu¬ 
cational services. District consolidation can be accomplished without 
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consolidating schools. Retention of the one-room school or merger into 
a consolidated school is a question quite apart from the larger unit. The 
enlarged district can effect savings through purchase of supplies, main¬ 
tenance of buildings, provision of nursing facilities, and in many other 
ways. 

Most urgent of all is the incorporation of special districts into other 
local units. Many states have left the door for the formation of special 
districts so wide open that hundreds of these jurisdictions have been estab¬ 
lished. Some of them have important functions that are best performed 
by special units, but most of them ought to be assigned to a general local 
unit. 

Local Organization. —Generally speaking, local governments are ill 
organized to provide the services that the federal system and modem 
technology have thrust upon them. With few exceptions they have con¬ 
tinued institutions the form of which was established generations ago to 
deal with problems vastly simpler than those of today and to serve rela¬ 
tively small populations. Of course, there have been changes. Bicameral 
city councils have been reduced to unicameral ones. Many city councils 
and a few county boards of supervisors have appointed managers. 

Basically, however, the old forms still prevail. Except in counties and 
school and other districts, the line between the legislative and executive 
branches is too strictly drawn. Except where the manager plan is in use, 
the line between politics and administration rarely is drawn strongly 
enough. Separation of powers may prevent autocratic government, as its 
proponents allege, but it also often produces deadlock unless the breach 
is healed over under the binding sinews of party or the pressure of a strong 
executive. County government, once called “the dark continent of Amer¬ 
ican politics,” remains dusky except in a few advanced counties that have 
created executives. Council-manager cities constitute the only consider¬ 
able number of local units that have developed an organizational form that 
meets modern demands for a responsible executive whose tenure depends 
upon the majority will of the legislative body. 

There remain too many state and local officers elected by the people, 
making ballots so long that even moderately alert citizens can know little 
of the stewardship in office of their representatives. The urge to separate 
national, state, and local elections has produced so many election days 
that participation has been seriously diminished. 

Need for Stronger Executives. —Within local governments, the most 
pressing single need is for stronger and more responsible executives. 
Many local governments, especially counties and cities with the commis¬ 
sion plan, have no real executive at all. Other cities have weak mayors 
whose executive powers are slight. An encouraging beginning has been 
made in the manager plan of cities and counties, and by the wise use of 
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the school superintendent as the executive officer of boards of education. 
If local units are to be well governed, a responsible executive is a first 
essential. The local executive of the future may well be modeled on the 
office of the city manager, as developed in the municipalities making effec¬ 
tive use of that form. 

The manager plan is on the march. More than one-fourth of the 
incorporated municipalities of the United States have city managers. It 
appears entirely possible, as predicted by Charles Edison, president of 
the National Municipal League, that by 1960 the manager plan will be 
used by a majority of American cities. Municipal progress in the next 
generation may well turn largely upon the soundness of the charters, 
statutes, and ordinances creating these managerships, and upon the train¬ 
ing and professional integrity of those who are appointed as managers. 
In many ways the need for the manager plan is even more acute in counties 
than in cities, but its spread in the county sphere has been slow. 

The Metropolitan Area.—Not discounting the many forces and vested 
interests that support the status quo, one may say with some assurance 
that the development of metropolitan area governments will be an item 
of highest priority on the agenda of American democracy in the next 
generation. The great cities of today, in almost all cases, had their basic 
physical layouts determined before the development of the automobile. 
With few exceptions, the great metropolitan areas sprawl over many 
units of government—cities, counties, townships, school districts, special 
districts, and even states. Even where a bold consolidation is carried 
through, as in London in 1888 and in New York in 1898, the old problems 
of outgrown boundaries recur in another decade or two as the metropolis 
expands and improved transportation permits suburbanites to commute 
from greater and greater distances. 

The outlines of metropolitan reform are far from clear. In the sim¬ 
plest and most drastic form, existing units of local government might be 
swept away and replaced by a centralized single government. Legitimate 
demands might be made for some subordinate units with limited powers, 
like the boroughs of New York or the metropolitan boroughs of London. 
Even more likely, however, is the possibility that order would be brought 
out of the existing metropolitan chaos in piecemeal fashion. Far from 
simple, this might result from a maze of contractual obligations among 
local units to provide each other with certain services, for which payment 
would be made. It is even possible that a considerable degree of func¬ 
tional consolidation might be achieved through the organization of metrop¬ 
olis-wide special districts. These later could be brought together into a 
single government. 

Arousing Citizen Interest.— In the America that De Tocqueville visited 
in the 1830’s, as indeed in some rural communities of today, the level of 



FRONTIERS OF CIVIC RESPONSIBILITY 


961 


citizen interest was high. Government belonged to the people. Partic¬ 
ipation in town affairs was expected of all New England freemen; they 
went to town meetings, and they accepted and discharged civic responsi¬ 
bilities. By way of contrast, De Tocqueville mentioned the civic sterility 
that existed in the communes of his native France. Because of centraliza¬ 
tion, he thought, people had no sense of belonging to the communes in 
which they lived, and they participated little in local affairs. 

Today an overseas observer might get an entirely different impression 
of American local institutions. The typical American is more urban 
than rural. In the great metropolitan areas, he may not even know in 
which municipality he lives. He has little conception of governmental 
functions and is often unable to distinguish between state, county, munic¬ 
ipal, and district services. The chances are that he votes occasionally in 
state elections but seldom in local elections. If he does vote, he is likely to 
support blindly the political party with which his parents were affiliated, 
or if no party labels are available, to vote as his daily newspaper or some 
friend recommends. Far from the active, participating freeman of the 
early days of the republic, today’s average citizen is a drone, quite impotent 
in local affairs. 

Once in a while, of course, he becomes aroused over something. It may 
be that his own toes get stepped on through a new ordinance, or a crime 
wave reaches his neighborhood, or local services break down. Some¬ 
times he can become enthusiastic over the prospects of unseating a local 
boss or turning out a political machine. 

American state and local government, traditionally the fountainhead 
of democracy, is not abreast of the needs and requirements of our urban- 
industrial civilization. Twice in the last thirty years we have sent Am¬ 
erican soldiers forth to foreign battlefields, and each time the justifica¬ 
tions for the enormous sacrifices were “free government,” “freedom,” and 
“democracy.” Both times we have been disappointed afterward, because 
democracy and freedom did not follow automatically in the countries 
defeated or liberated. If, in this period of postwar disillusionment, Am¬ 
ericans would rededicate themselves wholeheartedly to the study and 
improvement of their institutions, perhaps some positive good would 
come from the investment of men and money in war. 

Mind Your Own Business was the title of a book written by R. B. 
Suthers in 1905. 1 In it the author presented “the case for municipal 
housekeeping” in England, arguing convincingly for Britons to participate 
in local affairs. We in the United States need someone to inspire us to 
mind our own business. We need citizens in every county and city and 
town to agree to spend enough time on civic affairs to keep abreast of 

1 The latest revision (London: Fabian Society and G. Allen Unwin) was published 
in 1938. 
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public business. President Eliot’s famous bookshelf offered the equivalent 
of a college education through 15 minutes of reading a day. A quarter- 
hour of intelligent attention applied daily to civic problems might transform 
a drone into a civic worker and lack of interest into informed opinion. A 
little more time and energy invested through participation in the political 
party of their choice and through nonpartisan civic groups like the League 
of Women Voters will make leaders out of former indifferent citizens. 

Startling international and national news focuses our attention upon the 
government at Washington. In a decade that has required the sacrifices 
of total war, it is both proper and inevitable that an alert citizen should 
devote time and attention to foreign affairs. In an era haunted by the 
nightmare of the great depression, we look to the national capital for the 
formulation of economic policies that will secure full employment and 
promote free enterprise. Preoccupation with national affairs, however, 
must not be carried so far that we neglect our state and locality, for there 
are the roots from which much of our political democracy stems. 
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Appendix I 

THE DECLARATION OP INDEPENDENCE 

In Congress, July 4, 1776 

THE UNANIMOUS DECLARATION OF THE THIRTEEN 
UNITED STATES OF AMERICA 

When in the Course of human events, it becomes necessary for one people to dissolve 
the political bands which have connected them with another, and to assume among 
the Powers of the earth, the separate and equal station to which the Laws of Nature 
and of Nature's God entitle them, a decent respect to the opinions of mankind requires 
that they should declare the causes which impel them to the separation. 

We hold these truths to be self-evident, that all men are created equal, that they 
are endowed by their Creator with certain unalienable Rights, that among these are 
Life, Liberty and the pursuit of Happiness. That to secure these rights, Governments 
are instituted among Men, deriving their just powers from the consent of the governed. 
That whenever any Form of Government becomes destructive of these ends, it is the 
Right of the People to alter or to abolish it, and to institute new Government, laying 
its foundation on such principles and organizing its powers in such form, as to them 
shall seem most likely to effect their Safety and Happiness. Prudence, indeed, will 
dictate that Governments long established should not be changed for light and transient 
causes; and accordingly all experience hath shown, that mankind are more disposed to 
suffer, while evils are sufferable, than to right themselves by abolishing the forms to 
which they are accustomed. But when a long train of abuses and usurpations, pur¬ 
suing invariably the same Object evinces a design to reduce them under absolute Des¬ 
potism, it is their right, it is their duty, to throw off such Government, and to provide 
new Guards for their future security. — Such has been the patient sufferance of these 
Colonies; and such is now the necessity which constrains them to alter their former 
Systems of Government. The history of the present King of Great Britain is a history 
of repeated injuries and usurpations, all having in direct object the establishment of 
an absolute Tyranny over these States. To prove this, let Facts be submitted to a 
candid world. 

* He has refused his Assent to Laws, the most wholesome and necessary for the public 
good. 

He has forbidden his Governors to pass Laws of immediate and pressing importance, 
unless suspended in their operation till his Assent should be obtained; and when so 
suspended, he has utterly neglected to attend to them. 

He has refused to pass other Laws for the accommodation of large districts of people, 
unless those people would relinquish the right of Representation in the legislature, a 
right inestimable to them and formidable to tyrants only 

He has called together legislative bodies at places unusual, uncomfortable, and 
distant from the depository of their Public Records, for the sole purpose of fatiguing 
them into compliance with his measures. 

He has dissolved Representative Houses repeatedly, for opposing with manly firmness 
his invasions on the rights of the people. 
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He has refused for a long time, after such dissolutions, to cause others to be elected; 
whereby the Legislative Powers, incapable of Annihilation, have returned to the People 
at large for their exercise; the State remaining in the mean time exposed to all the dangers 
of invasion from without, and convulsions within. 

He has endeavoured to prevent the population of these States; for that purpose 
obstructing the Laws of Naturalization of Foreigners; refusing to pass others to en¬ 
courage their migration hither, and raising the conditions of new Appropriations of 
Lands. 

He has obstructed the Administration of Justice, by refusing his Assent to Laws for 
establishing Judiciary Powers. 

He has made Judges dependent on his Will alone, for the tenure of their offices, and 
the amount and payment of their salaries. 

He has erected a multitude of New Offices, and sent hither swarms of Officers to 
harass our People, and eat out their substance. 

He has kept among us, in times of peace. Standing Armies without the Consent of 
our legislature. 

He has affected to render the Military independent of and superior to the Civil Power. 

He has combined with others to subject us to a jurisdiction foreign to our consti¬ 
tution, and unacknowledged by our laws giving his Assent to their acts of pretended 
legislation: 

For quartering large bodies of armed troops among us: 

For protecting them, by a mock Trial, from Punishment for any Murders which 
they should commit on the Inhabitants of these States: 

For cutting off our Trade with all parts of the world: 

For imposing taxes on us without our Consent: 

For depriving us in many cases, of the benefits of Trial by jury: 

For transporting us beyond Seas to be tried for pretended offences: 

For abolishing the free System of English Laws in a neighboring Province, estab¬ 
lishing therein an Arbitrary government, and enlarging its Boundaries so as to render 
it at once an example and fit instrument for introducing the same absolute rule into 
these Colonies: 

For taking away our Charters, abolishing our most valuable Laws, and altering 
fundamentally the Forms of our Governments: 

For suspending our own Legislature, and declaring themselves invested with Power 
to legislate for us in all cases whatsoever. 

He has abdicated Government here, by declaring us out of his Protection and waging 
War against us. 

He has plundered our seas, ravaged our Coasts, burnt our towns, and destroyed the 
lives of our people. 

He is at this time transporting large armies of foreign mercenaries to compleat the 
works of death, desolation and tyranny, already begun with circumstances of Cruelty & 
perfidy scarcely paralleled in the most barbarous ages, and totally unworthy the Head 
of a civilized nation. 

He has constrained our fellow Citizens taken Captive on the high Seas to bear Arms 
against their Country, to become the executioners of their friends and Brethren, or to 
fall themselves by their Hands. 

He has excited domestic insurrections amongst us, and has endeavoured to bring on 
the inhabitants of our frontiers, the merciless Indian Savages, whose known rule of 
warfare, is an undistinguished destruction of all ages, sexes and conditions. 

In every stage of these Oppressions We have Petitioned for Redress in the most 
humble terms: Our repeated Petitions have been answered only by repeated injury. A 
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Prince, whose character is thus marked by every act which may define a Tyrant, is 
unfit to be the ruler of a free People, 

Nor have We been wanting in attention to our British brethren. We have warned 
them from time to time of attempts by their legislature to extend an unwarrantable 
jurisdiction over us. We have reminded them of the circumstances of our emigration 
and settlement here. We have appealed to their native justice and magnanimity, and 
we have conjured them by the ties of our common kindred to disavow these usurpations, 
which, would inevitably interrupt our connections and correspondence. They too 
have been deaf to the voice of justice and of consanguinity. We must, therefore, 
acquiesce in the necessity, which denounces our Separation, and hold them, as we hold 
the rest of mankind, Enemies in War, in Peace Friends. 

We, therefore, the Representatives of the united States of America, in General 
Congress, Assembled, appealing to the Supreme Judge of the world for the rectitude of 
our intentions, do, in the Name, and by Authority of the good People of these Colonies, 
solemnly publish and declare, That these United Colonies are, and of Right ought to 
be Free and Independent States; that they are Absolved from all Allegiance to the 
British Crown, and that all political connection between them and the State of Great 
Britain, is and ought to be totally dissolved; and that as Free and Independent States, 
they have full Power to levy War, conclude Peace, contract Alliances, establish Com¬ 
merce, and to do all other Acts and Things which Independent States may of right do. 
And for the support of this Declaration, with a firm reliance on the Protection of Divine 
Providence, we mutually pledge to each other our Lives, our Fortunes and our sacred 
Honor. 

John Hancock 1 


1 Tht remaining signatures are omitted. 
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ARTICLES OF CONFEDERATION 

Articles of Confederation and perpetual Union between the States of Nbw- 
hamshire, Massachusetts-bay, Rhodeisland and Providence Plantations, Con¬ 
necticut, New-York, New-Jersey, Pennsylvania, Delaware, Maryland, Vir¬ 
ginia, North-Carolina, South-Carolina and Georgia 

Article I. The stile of this confederacy shall be “The United States of America.” 

Article II. Each State retains its sovereignty, freedom and independence, and every 
power, jurisdiction and right, which is not by this confederation expressly delegated to 
the United States, in Congress assembled. 

Article III. The said States hereby severally enter into a firm league of friendship 
with each other, for their common defence, the security of their liberties, and their 
mutual and general welfare, binding themselves to assist each other, against all force 
offered to, or attacks made upon them, or any of them, on account of religion, sover¬ 
eignty, trade, or any other pretence whatever. 

Article IV. The better to secure and perpetuate mutual friendship and intercourse 
among the people of the different States in this Union, the free inhabitants of each of 
these States, paupers, vagabonds and fugitives Irom justice excepted, shall be entitled 
to all privileges and immunities of free citizens in the several States; and the people of 
each State shall have free ingress and regress to and from any other State, and shall 
enjoy therein all the privileges of trade and commerce, subject to the same duties, im¬ 
positions and restrictions as the inhabitants thereof respectively, provided that such 
restrictions shall not extend so far as to prevent the removal of property imported into 
any State, to any other state of which the owner is an inhabitant; provided also that 
no imposition, duties, or restriction shall be laid by any State, on the property of the 
United States, or either of them. 

If any Person guilty of, or charged with treason, felony, or other high misdemeanor 
in any State, shall flee from justice, and be found in any of the United States, he shall 
upon demand of the Governor or Executive power, of the State from which he fled, be 
delivered up and removed to the State having jurisdiction of his offence. 

Full faith and credit shall be given in each of these States to the records, acts and 
judicial proceedings of the courts and magistrates of every other State. 

Article V, For the more convenient management of the general interest of the 
United States, delegates shall be annually appointed in such manner as the legislature 
of each State shall direct, to meet in Congress on the first Monday in November, in 
every year, with a power reserved to each State, to recall its delegates, or any of them, 
at any time within the year, and to send others in their stead, for the remainder of the 
year. 

No State shall be represented in Congress by less than two, nor by more than seven 
members; and no person shall be capable of being a delegate for more than three years 
in any term of six years; nor shall any person, being a delegate, be capable of holding 
any office under the United States, for which he, or another for his benefit receives any 
salary, fees or emolument of any kind. 
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Each State shall maintain its own delegates in a meeting of the States, and while 
they act as members of the committee of the States. 

In determining questions in the United States, in Congress assembled, each State 
shall have one vote. 

Freedom of speech and debate in Congress shall not be impeached or questioned in 
any court, or place out of Congress, and the members of Congress shall be protected 
in their persons from arrests and imprisonments, during the time of their going to and 
from, and attendance on Congress, except for treason, felony, or breach of the peace. 

Article VI. No State without the consent of the United States in Congress as¬ 
sembled, shall send any embassy to, or receive any embassy from, or enter into any 
conference, agreement, alliance or treaty with any king, prince or state; nor shall any 
person holding any office of profit or trust under the United States, or any of them, 
accept of any present, emolument, office or title of any kind whatever from any king, 
prince, or foreign state; nor shall the United States in Congress assembled, or any of 
them, grant any title of nobility. 

No two or more States shall enter into any treaty, confederation or alliance whatever 
between them, without the consent of the United States in Congress assembled, speci¬ 
fying accurately the purposes for which the same is to be entered into, and how long 
it shall continue. 

No State shall lay any imposts or duties, which may interfere with any stipulations 
in treaties, entered into by the United States in Congress assembled, with any king, 
prince or state, in pursuance of any treaties already proposed by Congress, to the courts 
of France and Spain. 

No vessels of war shall be kept up in time of peace by any State, except such number 
only, as shall be deemed necessary by the United States in Congress assembled, for 
the defence of such State, or its trade; nor shall any body of forces be kept up by any 
State, in time of peace, except such number only, as in the judgment of the United 
States, in Congress assembled, shall he deemed requisite to garrison the forts necessary 
for the defence of such State; but every State shall always keep up a well regulated and 
disciplined militia, sufficiently armed and accoutered, and shall provide and constantly 
have ready for use, in public stores, a due number of field pieces and tents, and a proper 
quantity of arms, ammunition and camp equipage. 

No State shall engage in any war without the consent of the United States in Congress 
assembled, unless such State be actually invaded by enemies, or shall have received 
certain advice of a resolution being formed by some nation of Indians to invade such 
State, and the danger is so imminent as not to admit of a delay, till the United States 
in Congress assembled can be consulted; nor shall any State grant commissions to any 
ships or vessels of war, nor letters of marque or reprisal, except it be after a declaration 
of war by the United States in Congress assembled, and then only against the kingdom 
or state and the subjects thereof, against which war has been so declared, and under 
such regulations as shall be established by the United States in Congress assembled, 
unless such State be infested by pirates, in which case vessels of war may be fitted out 
for that occasion, and kept so long as the danger shall continue, or until the United 
States in Congress assembled shall determine otherwise. 

Article VII . When land-forces are raised by any State for the common defence, all 
officers of or under the rank of colonel, shall be appointed by the Legislature of each 
State respectively by whom such forces shall be raised, or in such manner as such State 
shall direct, and all vacancies shall be filled up by the State which first made the ap¬ 
pointment. 

Article VIII. All charges of war, and all other expenses that shall be incurred for 
the common defence or general welfare, and allowed by the United States in Congress 
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assembled, shall be defrayed out of a common treasury, which shall be supplied by the 
several States, in proportion to the value of all land within each State, granted to or 
surveyed for any person, as such land and the buildings and improvements thereon 
shall be estimated according to such mode as the United States in Congress assembled, 
shall from time to time direct and appoint. 

The taxes for paying that proportion shall be laid and levied by the authority and 
direction of the Legislatures of the several States within the time agreed upon by the 
United States in Congress assembled. 

Article IX . The United States in Congress assembled, shall have the sole and ex¬ 
clusive right and power of determining on peace and war, except in the cases mentioned 
in the sixth article—of sending and receiving ambassadors—entering into treaties and 
alliances, provided that no treaty of commerce shall be made whereby the legislative 
power of the respective States shall be restrained from imposing such imposts and 
duties on foreigners, as their own people are subjected to, or from prohibiting the ex¬ 
portation or importation of any species of goods or commodities whatsoever—of estab¬ 
lishing rules for deciding in all cases, what captures on land or water shall be legal, and 
in what manner prizes taken by land or naval forces in the service of the United States 
shall be divided or appropriated—of granting letters of marque and reprisal in times of 
peace—appointing courts for the trial of piracies and felonies committed on the high 
seas and establishing courts for receiving and determining finally appeals in all cases 
of captures, provided that no member of Congress shall be appointed a judge of any 
of the said courts. 

The United States in Congress assembled shall also be the last resort on appeal in 
all disputes and differences now subsisting or that hereafter may arise between two or 
more States concerning boundary, jurisdiction or any other cause whatever; which 
authority shall always be exercised in the manner following. Whenever the legislative 
or executive authority or lawful agent of any State in controversy with another shall 
present a petition to Congress, stating the matter in question and praying for a hearing, 
notice thereof shall be given by order of Congress to the legislative or executive au¬ 
thority of the other State in controversy, and a day assigned for the appearance of the 
parties by their lawful agents, who shall then be directed to appoint by joint consent, 
commissioners, or judges to constitute a court for hearing and determining the matter 
in question: but if they cannot agree, Congress shall name three persons out of each of 
the United States, and from the list of such persons each party shall alternately strike 
out one, the petitioners beginning, until the number shall bo reduced to thirteen; and 
from that number not less than seven, nor more than nine names as Congress shall 
direct, shall in the presence of Congress be drawn out by lot, and the persons whoso 
names shall be so drawn or any five of them, shall be commissioners or judges, to hear 
and finally determine the controversy, so always as a major part of the judges who shall 
hear the cause shall agree in the determination; and if either party shall neglect to 
attend at the day appointed, without showing reasons, which Congress shall judge 
sufficient, or being present shall refuse to strike, the Congress shall proceed to nominate 
three persons out of each State, and the Secretary of Congress shall strike in behalf of 
such party absent or refusing; and the judgment and sentence of the court to be ap¬ 
pointed, in the manner before prescribed, shall be final and conclusive; and if any of 
the parties shall refuse to submit to the authority of such court, or to appear or defend 
their claim or cause, the court shall nevertheless proceed to pronounce sentence, or 
judgment, which shall in like manner be final and decisive, the judgment or sentence 
and other proceedings being in either case transmitted to Congress, and lodged among 
the acts of Congress for the security of the parties concerned: provided that every com¬ 
missioner, before he sits in judgment, shall take an oath to be administered by one of 
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the judges of the supreme or superior court of the State, where the cause shall be tried, 
“well and truly to hear and determine the matter in question, according to the best of 
his judgment, without favour, affection or hope of reward:” provided also that no State 
shall be deprived of territory for the benefit of the United States. 

All controversies concerning the private right of soil claimed under different grants 
of two or more States, whose jurisdiction as they may respect such lands, and the States 
which passed such grants are adjusted; the said grants or either of them being at the 
same time claimed to have originated antecedent to such settlement of jurisdiction, 
shall on the petition of either party to the Congress of the United States, be finally 
determined as near as may be in the same manner as is before prescribed for deciding 
disputes respecting territorial jurisdiction between different states. 

The United States in Congress assembled shall also have the sole and exclusive right 
and power of regulating the alloy and value of coin struck by their own authority, or 
by that of the respective States—fixing the standard of weights and measures throughout 
the United States—regulating the trade and managing all affairs with the Indians, not 
members of any of the States, provided that the legislative right of any State within 
its own limits be not infringed or violated—establishing and regulating post-offices 
from one State to another, throughout all the United States, and exacting such postage 
on the papers passing thro’ the same as may be requisite to defray the expenses of the 
said office—appointing all officers of the land forces, in the service of the United States, 
excepting regimental officers—appointing all the officers of the naval forces, and com¬ 
missioning all officers whatever in the service of the United States—making rules for 
the government and regulation of the said land and naval forces, and directing their 
operations. 

The United States in Congress assembled shall have authority to appoint a com¬ 
mittee, to sit in the recess of Congress, to be denominated “a Committee of the States/' 
and to consist of one delegate from each State; and to appoint such other committees 
and civil officers as may be necessary for manageing the general affairs of the United 
States under their direction—to appoint one of their number to preside, provided that 
no person be allowed to serve in the office of president more than one year in any term 
of three years; to ascertain the necessary sums of money to be raised for the service of 
the United States, and to appropriate and apply the same for defraying the public 
expenses—to borrow money, or emit bills on the credit of the United States, transmitting 
every half year to the respective States an account of the sums of money so borrowed 
or emitted,—to build and equip a navy—to agree upon the number of land forces, and 
to make requisitions from each State for its quota, in proportion to the number of white 
inhabitants in such State; which requisition shall be binding, and thereupon the Legis¬ 
lature of each State shall appoint the regimental officers, raise the men and cloath, 
arm and equip them in a soldier like manner, at the expense of the United States; and 
the officers and men so cloathed, armed and equipped shall march to the place ap¬ 
pointed, and within the time agreed on by the United States in Congress assembled; 
but if the United States in Congress assembled shall, on consideration of circumstances 
judge proper that any State should not raise men, or should raise a smaller number than 
its quota, and that any other State should raise a greater number of men than the quota 
thereof, such extra number shall be raised, officered, cloathed, armed and equipped in 
the same manner as the quota of such State, unless the legislature of such State shall 
judge that such extra number cannot be safely spared out of the same, in which case 
they shall raise, officer, cloath, arm and equip as many of such extra number as they 
judge can be safely spared. And the officers and men so cloathed, armed and equipped, 
shall march to the place appointed, and within the time agreed on by the United States 
in Congress assembled. 
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The United States in Congress assembled shall never engage in a war, nor grant 
letters of marque and reprisal in time of peace, nor enter into any treaties or alliances, 
nor coin money, nor regulate the value thereof, nor ascertain the sums and expenses 
necessary for the defence and welfare of the United States, or any of them, nor emit 
bills, nor borrow money on the credit of the United States, nor appropriate money, nor 
agree upon the number of vessels of war, to be built or purchased, or the number of 
land or sea forces to be raised, nor appoint a commander in chief of the army or navy, 
unless nine States assent to the same: nor shall a question on any other point, except 
for adjourning from day to day be determined, unless by the votes of a majority of the 
United States in Congress assembled. 

The Congress of the United States shall have power to adjourn to any time within 
the year, and to place within the United States, so that no period of adjournment be 
for a longer duration than the space of six months, and shall publish the journal of their 
proceedings monthly, except such parts thereof relating to treaties, alliances or military 
operations, as in their judgment require secresy; and the yeas and nays of the delegates 
of each State on any question shall be entered on the journal, when it is desired by any 
delegate; and the delegates of a State, or any of them, at his or their request shall be 
furnished with a transcript of the said journal, except such parts as are above excepted, 
to lay before the Legislatures of the several States. 

Article X . The committee of the States, or any nine of them, shall be authorized 
to execute, in the recess of Congress, such of the powers of Congress as the United 
States in Congress assembled, by the consent of nine States, shall from time to time 
think expedient to vest with them; provided that no power be delegated to the said 
committee, for the exercise of which, by the articles of confederation, the voice of nine 
States in the Congress of the United States assembled is requisite. 

Article XI, Canada acceding to this confederation, and joining in the measures of 
the United States, shall be admitted into, and entitled to all the advantages of this 
Union; but no other colony shall be admitted into the same, unless such admission be 
agreed to by nine States. 

Article XII, All bills of credit emitted, monies borrowed and debts contracted by, 
or under the authority of Congress, before the assembling of the United States, in pur¬ 
suance of the present confederation, shall be deemed and considered as a charge against 
the United States, for payment and satisfaction whereof the said United States, and 
the public faith are hereby solemnly pledged. 

Article XIII, Every State shall abide by the determinations of the United States 
in Congress assembled, on all questions which by this confederation are submitted to 
them. And the articles of this confederation shall be inviolably observed by every 
State, and the Union shall be perpetual; nor shall any alteration at any time hereafter 
be made in any of them; unless such alteration be agreed to in a Congress of the United 
States, and be afterwards confirmed by the Legislatures of every State. 
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CONSTITUTION OF THE UNITED STATES OF AMERICA 

We, the people of the United States, in order to form a more perfect union, establish 
justice, insure domestic tranquility, provide for the common defence, promote the 
general welfare, and secure the blessings of liberty to ourselves and our posterity, do 
ordain and establish this Constitution for the United States of America. 

ARTICLE I 

Section 1 . All legislative powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives. 

Section 2. (1)1 The House of Representatives shall be composed of members chosen 

every second year by the people of the several States, and the electors in each State 
shall have the qualifications requisite for electors of the most numerous branch of the 
State legislature. 

(2) No person shall be a Representative who shall not have attained to the age of 
twenty-five years, and been seven years a citizen of the United States, and who shall 
not, when elected, be an inhabitant of that State in which he shall be chosen. 

(3) Representatives and direct taxes shall be apportioned among the several States 
which may be included within this Union, according to their respective numbers, [which 
shall be determined by adding to the whole number of free persons,] 1 including those 
bound to service for a term of years, and excluding Indians not taxed, [three fifth for 
all other persons]. 2 The actual enumeration shall be made within three years after 
the first meeting of the Congress of the United States, and within every subsequent 
term of ten years, in such manner as they shall by law direct. The number of Repre¬ 
sentatives shall not exceed one for every thirty thousand, but each State shall have at 
least one Representative; [and until such enumeration shall be made, the State of New 
Hampshire shall be entitled to choose three, Massachusetts eight, Rhode Island and 
Providence Plantations one, Connecticut five, New York six, New Jersey four, Penn¬ 
sylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South 
Carolina five, and Georgia three.] 3 

(4) When Imnnon ip jaapseaeatatioa f mm ft pv State, l ha gramti™ 

authority thereof shall issue writs of election to fill such vacancie s. 

(5) The HUUHU (if TUiJircsentatives shah UllUUSU llleir SpeaKer and other officers; and 
shall have the sole power of impeachment. 

Jc Seclulk 8. [(1) The Senate of the United States shall be composed of two Senators 

n*onM?ach State, chosen by the legislature thereof, for six years; and each Senator shall 
have one vote.] 4 

(2) Immediately after they shall be assembled in consequence of the first election, 
they shall be divided as equally as may be into three classes. The seats of the Senators 
of the first class shall be vacated at the expiration of the second year, of the second class 

i Modified by Fourteenth Amendment. 

* Superseded by Fourteenth Amendment. 

* Temporary provision. 

* Superseded by Seventeenth Amendment. 
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at the expiration of the fourth year, and of the third class at the expiration of the sixth 
year, so that one third may be chosen every second year; [and if vacancies happen by 
resignation, or otherwise, during the recess of the legislature of any State, the executive 
thereof may make temporary appointments until the next meeting of the legislature, 
which shall then fill such vacancies.] 1 

(jpfffN o person shall be a Senator who shall not have attained to the age of thirty 
yefiW; and been nine years a citizen of the United States, and who shall not, when 
elected, be an inhabitant of that State for which he shall be chosen. 

(|jP The Vice President of the United States shall be president of the Senate, but 
slum have no vote, unless they be equally divided. 

.tflPThe Senate shall choose their other officers, and also a president pro tempore, in 
the absence of the Vice President, or when he shall exercise the office of President of the 
UnitedStatcs. 

^TO/Tho Senate shall have the sole power to try all impeachments. When sitting 
for that purpose, they shall be on oath or affirmation. When the President of tho 
United States is tried, the Chief Justice shall preside: and no person shall be convicted 
without the concurrence of two thirds of the members present. 

(7) Judgment in cases of impeachment shall not extend further than to removal 
from office, and disqualification to hold and enjoy any office of honor, trust, or profit 
under the United States: but the party convicted shall nevertheless be liable and sub¬ 
ject to indictment, trial, judgment, and punishment, according to law. 

Section 4- (1) The times, places, and manner of holding elections for Senators and 

Representatives shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations, except as to the places 
of choosing Senators. 

(gpThe Congress shall assemble at least once in every year, and such meeting shall 
be on the first Monday in December, unless they shall by law appoint a different day.] 2 

Section 5 . (1) Each House shall be the judge of the elections, returns, and quali¬ 

fications of its own members, and a majority of each shall constitute a quorum to do 
business; but a smaller number may adjourn from day to day, and may be authorized 
to compel the attendance of absent members, in such manner, and under such penalties, 
as each House may provide. 

(2) Each House may determine the rules of its proceedings, punish its members for 
disorderly behavior, and, with the concurrence of two thirds, expel a member. 

(3) Each House shall keep a journal of its proceedings, and from time to time publish 
the same, excepting such parts as may in their judgment require secrecy; and the yeas 
and nays of the members of either House on any question shall, at the desire of one 
fifth those present, be entered on the journal. 

Neither House, during the session of Congress, shall, without the consent of the 
otngfT adjourn for more than three days, nor to any other place than that in which the 
twp Houses shall be sitting. 

<Section 6. (1) The Senators and Representatives shall receive a compensation for 

eir services, to be ascertained by law, and paid out of the Treasury of the United 
States. They shall in all cases, except treason, felony, and breach of the peace, be 
privileged from arrest during their attendance at the session of their respective Houses, 
and in going to and returning from the same; and for any speech or debate in either 
House, they shall not be questioned in any other place. 

(2) No Senator or Representative shall, during the time for which he was elected, 
be appointed to any civil office under the authority of the United States, which shall 
have been created, or the emoluments whereof shall have been increased, during such 


* Modified by Seventeenth Amendment. 

* Superseded by Twentieth Amendment. 
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time; and no person holding any office under the United States shall be a member of 
either House du yjng his continuance in office. 

8Llemon 7. ffiljff A.il bills for raising revenue shall originate in the House of Repre¬ 
sentatives; buFtne Senate may propose or concur with amendments as on other bills. 

(2) Every bill which shall have passed the House of Representatives and the Senate, 

shall, before it become a law, be presented to the President of the United States; if he 
approve he shall sign it, but if not he shall return it, with his objections, to that House 
in which it shall have originated, who shall enter the objections at large on their journal, 
and proceed to reconsider it. If after such reconsideration t wo thirds of that House 
shall agree to pass the bill, it shall be sent, together with theloBjections, to the other 
House, by which it shall likewise be reconsidered, and if approveSl^TwblHrds^of that' 
House, it shall become a law. But in all such cases the votes of both Houses ~&all be 
deWJffiM IJJ and the names of the persons voting for and against the 

bill shall be entered on tho journal of each House respectively. If any bill shall not 
be returned by the President within ten days (Sundays excepted) after it shall have 
been lliu E&ffitTStt gf TbS U IkW, trmrfiffiiffigras if he had signed it, 

unless the Congress by their adjournment prevent its return, in which case it shall 
not be a law. 

(3) Every order, resolution, or vote to which the concurrence of the Senate and 
House of Representatives may be necessary (except on a question of adjournment) 
shall be presented to the President of the United States; and before the same shall take 
effect, shall be approved by him, or being disapproved by him, shall be repassed by 
two thirds of the Senate and House of Representatives, according to the rules and 
limitations prescribed in the case of a bill. 

t . ^ flection 8, fQT yThc Congress shall have power to lay and collect taxes, duties, im- 
^posli, and excises, to pay the debts and provide for the common defense and general 
" welfare of the United States; but all duties, imposts, and excises shall be uniform 
throughout the United States; 

t(2) To borrow money on the credit of the United States; 

(3) To regulate commerce with foreign nations, and among the several States, and 
with the Indian tribes; 

; (4) To establish an uniform rule of naturalization, and uniform laws on the subject 
of bankruptcies throughout the United States; 

*(5) To coin money, regulate tho value thereof, and of foreign coin, and fix the stand¬ 
ard of weights and measures; 

§6) To provide for the punishment of counterfeiting the securities and current coin 
of the United States; 

(O. To establish post offices and post roads; 

- (|j$To promote the progress of science and useful arts, by securing for limited times 
to authors and inventors the exclusive right to their respective w’ritings and discoveries; 

(ft) To constitute tribunals inferior to the Supreme Court; 

(lip) To define and punish piracies and felonies committed on the high seas, and 
offonjses against the law of nations; 

(ill) To declare war, grant letters of marque and reprisal, and make rules concerning 
captures on land and water; 

(12) To raise and support armies, but no appropriation of money to that use shall 
be for a longer term than two years; 
l (13) To provide and maintain a navy; 

j (14) To make rules for the government and regulation of the land and naval forces; 
j (15) To provide for calling forth the militia to execute the laws of the Union, sup- 
f> press insurrections, and repel invasions; 

~ (IB) To provide for organizing, arming, and disciplining the militia, and for govern- 
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log such part of them as may be employed In the service of the United States, reserving 
to the States respectively the appointment of the officers, and the authority of training 
the militia according to the discipline prescribed by Congress; 

(17) To exercise exclusive legislation in all cases whatsoever, over such district (not 
exceeding ten miles square) as may, by cession of particular States, and the acceptance 
of Congress, become the seat of the government of the United States, and to exercise 
like authority over all places purchased by the consent of the legislature of the State 
in which the same shall be, for the erection of forts, magazines, arsenals, dock-yards, 
and other needful buildings; and 

(18) To make all laws which shall be necessary and proper for carrying into exe¬ 
cution the foregoing powers, and al^ other powers vested by this Constitution in the 
government of the United States, or in any department or officer thereof. 

Section 9 . [(1) The migration or importation of such persons as any of the States 

now existing shall think proper to admit, shall not be prohibited by the Congress prior 
to the year one thousand eight hundred and eight, but a tax or duty may be imposed 
on such importation, not exceeding ten dollars for each person.] 1 

(2) The privilege of the writ of habeas corpus shall not be suspended, unless when 
in cases of rebellion or invasion the public safety may require it. 

(3) No bill of attainder or ex post facto law shall be passed. 

[(4) No capitation, or other direct, tax shall be laid, unless in proportion to the census 
or enumeration hereinbefore directed to be taken.] a 

(5) No tax or duty shall be laid on articles exported from any State. 

(6) No preference shall be given by any regulation of commerce or revenue to tho 
ports of one State over those of another: nor sliall vessels bound to, or from, one State, 
be obliged to enter, clear, or pay duties in another. 

(7) No money shall be drawn from the Treasury, but in consequence of appropri¬ 
ations made by law; and a regular statement and account of the receipts and expendi¬ 
tures of all public money shall be published from time to time. 

(8) No title of nobility shall be granted by the United States: and no person holding 
any office of profit or trust under them, shall, without the consent of the Congress, 
accept of any present, emolument, office, or title, of any kind whatever, from any king, 
prince, or foreignState. 

Section 10. «fjS No State shall enter into any treaty, alliance, or confederation; 
grant letters of marque and reprisal; coin money; emit bills of credit; make anything 
but gold and silver coin a tender in payment of debts; pass any bill of attainder, ex post 
facto law, or law impairing the obligation of contracts, or grant any title of nobility. 

No State shall, without the consent of the Congress, lay any imposts or duties 
on imports or exports, except what may be absolutely necessary for executing its in¬ 
spection laws: and the net produce of all duties and imposts, laid by any State on im¬ 
ports or exports, shall be for the use of the treasury of the United States; and all such 
lawashall be subject to the revision and control of the Congress. 

No State shall, without the consent of Congress, lay any duty of tonnage, keep 
troops, or ships of war in time of peace, enter into any agreement or compact with 
another State, or with a foreign power, or engage in war, unless actually invaded, or in 
such imminent danger as will not admit of delay. 


ARTICLE H 

Section 1. fcj The executive power shall be vested in a President of the United 
States of Amekca. He shall hold his office during the term of four years, and, together 
with the Vice President, chosen for the same term, be elected, as follows: 

* Temporary provision. 

• Modified by Sixteenth Amendment. 
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(2) Each State shall appoint, in such manner as the legislature thereof may direct/ 
a number of electors, equal to the whole number of Senators and Representatives to 
which the State may be entitled in the Congress: but no Senator or Representative, 
or person holding an office of trust or profit under the United States, shall be appointed 
an elector. 

[The electors shall meet in their respective States, and vote by ballot for two persons, 
of whom one at least shall not be an inhabitant of the same State with themselves. 
And they shall make a list of all the persons voted for, and of the number of votes for 
each; which list they shall sign and certify, and transmit sealed to the seat of the gov¬ 
ernment of the United States, directed to the president of the Senate. The president 
of the Senate shall, in the presence of the Senate and House of Representatives, open 
all the certificates, and the votes shall then be counted. The person having the grea test 
nu mber of votes shall be the President, if such number be a majority of the wh^Se ntimEeF 
of electors appointed; and if there be more than one w ho haffiTsucli majority and have 
an (Tqual number of votes, theiTttftf HUUH(j l Uf l Rljpgt?^gtflWes shall immediately choo se 
by ballo t one^ of them for President; and~ if~n o yj e rs o n "f Sv e" a ptftjority^ then fr om the 
fivehiKhgj^n the list the said House shall in like manner cnoose tne President. But 
in"fflW^^^ne President, the votes shall be taken by States, the representation from 
each State having one vote; a quorum for this purpose shall consist of a member or mem- 
l>ers from two thirds of the States, and a majority of all the States shall be necessary 
to a choice. In every case, after the choice of the J£o36itbnt^ the person h aying the 
greatest number o£vetes of thectors sIiaTl be the Vice President. But if there should 
remain two of “MOte who have equal votes, the Senate shall choose from them by ballot 
the Vice President.] 1 

3_ The Congress may determine the time of choosing the electors, and the day on 
V which they shall give their votes; which day shall be the same throughout the United 
States. 

r , ^4) No person except a natural-born citizen, or a citizen of the United States, at the 
* time of the adoption of this Constitution, shall be eligible to the office of President; 
neither shall any person be eligible to that office who shall not have attained to the age 
of thirty-five years, and been fourteen years a resident within the United States. 

^ 6) In case of the removal of the President from office, or of his death, resignation* 
or inability to discharge the powers and duties of the said office, the same shall devolve 
on the Vice President, and the Congress may by law provide for the case of removal, 
death, resignation, or inability, both of the President and Vice President, declaring 
what officer shall then act as President, and such officer shall act accordingly, until the 
disability be removed, or a President shall be elected. 

. $*) The President shall, at stated times, receive for his services a compensation, 

^which shall neither be increased nor diminished during the period for which he shall 
have been elected, and he shall not receive within that period any other emolument 
frmn the United States, or any of them. 

Before he enter on the execution of his office, he shall take the following oath or 
^affirmation: “I do solemnly swear (or affirm) that I will faithfully execute the office of 
' President of the United States, and will, to the best of my ability, preserve, protect, 
and defend the Constitution of the United States.” 

Section 2. jfl) The President shall be commander in chief of the army and navy of 
the United StitCes, and of the militia of the several States, when called into the actual 
service of the United States; he may require the opinion, in writing, of the principal 
officer in each of the executive departments, upon any subject relating to the duties of 


1 This paragraph superseded by Twelfth Amendment! which, in turn, is modified by the Twentieth 
Amendment. 
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their respective offices, and he shall have power to grant reprieves and pardons for 
offepses against the United States, except in cases of impeachment. 

%A2) He shall have power, by and with the advice and consent of the Senate, to make 
treaties, provided two thirds of the Senators present concur; and he shall nominate, 
and by and with the advice and consent of the Senate, shall appoint ambassadors, 
other public ministers and consuls, judges of the Supreme Court, and all other officers 
of the United States, whose appointments are not herein otherwise provided for, and 
which shall be established by law: but the Congress may by law vest the appointment 
of such inferior officers, as they think proper, in the President alone, in the courts of 
law, or in the heads of departments. 

<3) The President shall have power to fill up all vacancies that may happen during 
'the recess of the Senate, by granting commissions which shall expire at the end of their 
next session. 

Section, 8. He shall from time to time give to the Congress information of the state 
of the Union, and recommend to their consideration such measures as he shall judge 
necessary and expedient; he may, on extraordinary occasions, convene both Houses, 
or either of them, and in case of disagreement between them, with respect to the time 
of adjournment, he may adjourn them to such time as he shall think proper; he shall 
receive ambassadors and other public ministers; he shall take care that the laws be 
faithfully executed, and shall commission all the officers of the United States. 

Section 4 >. The President, Vice President, and all civil officers of the United States* 
f A ^hall be removed from office on impeachment for, and conviction of, treason, bribery* 
or other high crimes and misdemeanors. 

ARTICLE in 

Section 1 . The judicial power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as tho Congress may from time to time ordain and 
establish. The judges, both of the Supreme and inferior courts, shall hold their offices 
during good behavior, and shall, at stated times, receive for their services a compen¬ 
sation, which shall not be diminished during their continuance in office. 

Section 2. (1) The judicial power shall extend to all cases, in law and equity, arising 

under this Constitution, the laws of the United States, and treaties made, or which 
shall be made, under their authority;—to all cases affecting ambassadors, other public 
minis ters, and consuls;—to all cases of admiralty and maritimo jurisdiction;—to contro¬ 
versies to which the United States shall be a party;—to controversies between two or 
more States; [—between a State and citizens of another State;] 1 —between citizens of 
different States;—between citizens of the same State claiming lands under grants of 
different States, and between a State, or the citizens thereof, and foreign States, citi¬ 
zens, or subjects. 

(2) In all cases affecting ambassadors, other public ministers, and consuls, and those 
in which a State shall be party, the Supreme Court shall have original jurisdiction. 
In all the other cases before mentioned, the Supreme Court shall have appellate juris¬ 
diction, both as to law and fact, with such exceptions, and under such regulations, as 
jthe Congress shall make. 

(3) The trial of all crimes, except in cases of impeachment, shall be by jury; and 
such trial shall be held in the State where the said crimes shall have been committed; 
but when not committed within any State, the trial shall be at such place or places as 
the Congress may by law have directed. 

Section 3. (1) Treason against the United States shall consist only in levying war 
i by Eleventh Amendment 
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against them, or in adhering to their enemies, giving them aid and comfort. No person 
shall be convicted of treason unless on the testimony of two witnesses to the overt 
act, or on confession in open court. 

^ (2) The Congress shall have power to declare the punishment of treason, but no 
attainder of treason shall work corruption of blood, or forfeiture except during the life 
of the person attainted. 


ARTICLE IV 


Section 1. Full faith and credit shall be given impach State to the public acts, records, 
and judicial proceedings of every other State. ASd the Congress may by general laws 
prescribe the manner in which such acts, records, and proceedings shall be proved, and 
the effect thereof. 

Section 2. (1) The citizens of each State shall be entitled to all privileges and im¬ 

munities of citizens in the several States. 

(2) A person charged in any State with treason, felony, or other crime, who shall 
flee from justice, and be found in another State, shall, on demand of the executive au¬ 
thority of the State from which he fled, be delivered up, to be removed to the State 
having jurisdiction of the crime. 

[(3) No person held to service or labor in one State, under the laws thereof, escaping 
into another, shall, in consequence of any law or regulation therein, be discharged from 
such service or labor, but shall be delivered up on claim of the party to whom such 
service or labor may l>e due.] 1 

Section 3 . \l) New States may be admitted by the Congress into this Union; but 
fno new State snail be formed or erected within the jurisdiction of any other State; nor 
any State be formed by the junction of two or more States, or parts of States, without 
the consent of the legislatures of the States concerned as well as of the Congress. 
j (2) The Congress shall have power to dispose of and make all needful rules and regu¬ 
lations respecting the territory or other property belonging to the United States; and 
nothing in this Constitution shall be so construed as to prejudice any claims of the 
United States, or of any particular State. 

Section 4. The United States shall guarantee to every State in this Union a republican 
form of government, and shall protect each of them against invasion; and, on application 
of the legislature, or of the executive (when the legislature cannot be convened), against 


domestic violence. 



ARTICLE V 


^TThe Congress, whenever two thirds of both Houses shall deem it necessary, shall 
propose amendments to this Constitution, or, on the application of the legislatures 
of two thirds of the several States, shall call a convention for proposing amendments 
which, in either case, shall be valid to all intents and purposes, as part of this Consti¬ 
tution, ^vhgp ratified by the legislatures of three fourths of the several States, or by 
conventions in three fourths thereof, as the one or the other mode of ratification may 
be proposed by the Congress; provided [that no amendment which may be made prior 
to the year one thousand eight hundred and eight shall in any manner affect the first 
and fourth clauses in the ninth section of the first article; and] 2 that no State, without 
its consent, shall be deprived of its equal suffrage in the Senate. 4 


i Superseded by Thirteenth Amendment eo far as it relates to slaves. 
* Temporary provision. 
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ARTICLE VI 

( 1 ) All debts contracted and engagements entered into, before the adoption of this 
Constitution, shall be as valid against the United States under this Constitution, as 
under the Confederation. 

This Constitution, and the laws of the United States which shall be made in 
(pursuance thereof; and all treaties made, or which shall be made, under the authority 
Jof the United States, shall be the supreme law of the land; and the judges in every State 
|Sh»dl be bound thereby, anything in the constitution or laws of any State to the con- 
notwithstanding. 

(3) The Senators and Representatives before mentioned, and the members of the 
several State legislatures, and all cracutive and judicial officers, both of the United 
States and of the several States, shall be bound by oath or affirmation to support this 
Constitution; but no religious test shall ever be required as a qualification to any office 
or public trust under the United States. 


ARTICLE VH 

he r atificat fo" of the States nt » ft11 be — estab¬ 

lish ment Ul tills Constitution bet ween the Sta tes so ratifying the same. 

Done in convention by the unanimous consent of the States present the seventeenth 
day of September in the year of our Lord one thousand seven hundred and eighty-seven, 
and of the independence of the United States of America the twelfth. In witness 
whereof, we have hereunto subscribed our names. 


AMENDMENTS 


Article I 

Congress shall make no law respecting an establishment of r°%\° n or prohibiting 
the free exercise thereof; or abridging the f reedom of speech, or o f t he press: or th e righ t 
of the people peaceably to assejjihte^nd to petition the government for a redress of 
grievances. 

Article II 

A well regulated militia, being necessary to the security of a free State, t he righ 
the people, to keep and bear arms shall not be infringed. 


/ 


Article III 


No soldier shall, in time of peace, be quartered in any house, without the consent of 
the owner, nor in time of war, but in a maimer to be prescribed by law. 

Article IV 

The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, an d no wanpg pts a hal! 
jggn e bu t upon nrobable cause, supported by oath or affirmation, and particularly 
'describingthe place to be searched, and the persons or things to be seized. 

I Article V 

Mb person shall be held to answer for a capital or otherwise infamous crime, unless 
4 m i presentment or indictment of a grand jury, except in cases arising in the land or 
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i forces, or in the militia, when in actual service in time of war or public danger; 
nor shall any person be subject for the same offence to be twice put in jeopardy oflifp 
or limb; qor shall hft ^ fcg m n ilunnri 

nor be depnvedofJQf^ thflriyy qb p*^pertj^rwithattL.<lua^weeese >, eMaap^ iM|r shall 
private properly betaken for public use, without just compensation. 

* M i . ~ ' . . 


InWcrhni 


Article VI 


rcriminal prosecutions the accused shall eyjn y the rifiht. tn a sna^Hy ^nd public 
\ trial, by an impartial jury of the State and district wherein the crime snail naveTSee n* 
/committed, which district shall bave been previously ascertained by law, and to Ibe 
| informed oFthe nature and cause of the accusation; to be confronted with the witnesses 
\against him; to have compulsory process for obtaining witnesses in his favor, and to 
nave the assistance of counsel for his defense. 

^ Article VII 


In suits at common law, where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise 
re-examined in any court of the United States than according to the rules of the common 
law. 


%/ 

A/Excm 


Article VIII 


Excessive bail shall not be required, nor excessive fines imposed, nor cruel and un¬ 
usual punishments inflicted. 


Article IX 

The enumeration in the Constitution of certain rights shall not be construed to deny 
or disparage others retained by the people. 

. Article X * 

A. The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people. 1 


Article XI s 

The judicial power of the United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of the United States by citizens 
of another State, or by citizens or subjects of any foreign State. 

Article XII 3 

The electors shall meet in their respective States, and vote by ballot for President 
and Vice President, one of whom, at least, shall not be an inhabitant of the same State 
with themselves; they shall name in their ballots the persons voted for as President, 
and in distinct ballots the persons voted for as Vice President, and they shall make 
distinct lists of all persons voted for as President, and of all persons voted for as Vice 
President, and of the number of votes for each, which lists they shall sign and certify, 
and transmit sealed to the seat of the government of the United States, directed to the 
president of the Senate;—the president of the Senate shall, in the presence of the Senate 
and House of Representatives, open all the certificates, and the votes shall then be 
counted;—the person having the greatest number of votes for President, shall be the 

* The first ten amendments appear to have been in force from November 3,1701. 

* Proclaimed January 8,1708. 

* Proclaimed September 25,1801 
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President, if nnmW hg > Tna.|nrit.v o f the whole number of ele ctors appointed; 
and if no person have such majority ij-m.frnin the maions having the highest numbers 


not exgSgmngttjreeoh the listofthose voted for as President, the 


sentatives shall choose immediately, by ballot, the President; "But ilT^McSlfflg the 


taken by 

one~ vote: q, Quorum for this purpose shall consist oi a member or members fiuih two 
thirds of the States, and a majority of all the States shall be necessary to a choice. And 
ft t!ig House oi lien resentatives shall not choose a President whenever the. right of~ 
f €^S"sLall devolve upon them, 

fM* jffcg"lremaent shall act as Prr ipe ltj] as in the case of the death or other consti- 
tutional disabili ty of the President.- wThe person having tne greatest number of votes 
as Vice President, shall be the Vice-President, if such number be a majority of the whole 
n umber of electors appointed, and if no person have a majority, then from t he two 
ingnesC numbers on the list, the Senate shall choose the Vice President; a quorimiTor 
the purpose shall consist of two thirds of the whole number of Senators, and a majority 
of the whole number shall be necessary to a choice. But no person, constitutionally 
ineligible to the office of President shall be eligible to that of Vice President of the 
United States. 1 


Article XIII * 

Section 1 . N either slavery nor involuntary servitude, ex cept as a punishment for 
crime whereof the party shall have been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction. 

Section 2 . Congress shall have power to enforce this article by appropriate legislation. 




^555*- \<^J . Article XIV 3 

SeettioryTT All persons born or naturalized in the United States, and subject to the 
jurtadrtfbion thereof, are citizens of the United States and of the State wherein they 
^yetiide. No State shall make or enforce any law which shall abridge the privileges or 
immuni ties of citizens of the United States; nor shall any State deprive any person of 
life, liberty , or p roperty, w ithout due process of law; nor deny to any person within ita 
jurisdiction tne equal protection*uf the laws. ” - 

Section IT. Representatives shall be apportioned among the several States according 
to their respective numbers, counting the whole number of persons in each State, ex¬ 
cluding Indians not taxed. But when the right to vote at any election for the choice 

of electors f or President and _ _ 

e ex ecutive and^udi ciaPfljBBg^rs, of a State. r or the members of the le gls- 
denied to anycTthe male inhabitants of such State, being twenty-one 


years of age, and citizens'" ?T! TEeJjj^tnd Staten, trr jn any way abridge d, ex 
tillpatlua 111 feCellion, or other crime, the basis of representation therein shaU bel^duced 
In tiie proportion which the number of such male citizens shall bear to the whole number 
of male citizens twenty-one years of age in such State. 

Section 8. N o person shall be a Senator or Representative in Cong re ss, or elector of 
Pres ident and Vice President, or h old any office, civil or milita ry, under the United "* 
Bt§&^nr under any St ate,^who. havin g pr evious ly t aken anJoSMi, jg fiTmeinber o f 
Co ngress or as an officer oflEe United Statesforas a memEerof any State legislature, 

* This amendment modified by the Twentieth. 

9 Proclaimed December 18,1865. 

• Proclaimed July 28,1868. 
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or as an executive or judicial officer of any State, to support the Constitution of the 
United States, shall have engaged in insurrection or rebellion against the same, or given 
aid or comfort to the enemies thereof. But Congress may by a vote of two thirds of 
each House, remove such disability. 

Section 4 . The validity of the public debt of the United States, authorized by law, 
including debts incurred for payment of pensions and bounties for services in suppressing 
insurrection or rebellion, shall not be questioned. But neither the United States nor 
any State shall assume or pay any debt or obligation incurred in aid of insurrection or 
rebellion against the United States, or any claim for the loss or emancipation of any 
slave; but all such debts, obligations, and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article. 


Article XV 1 2 

Section 1. The riflht, citizens fl£ TTni^Q^tfll lQ vo** flhftfl imfc hft Of 

abridged by tne 'United States or by any State on account of race, color, or previous 
condition of servitude. 

Section 2, The Congress shall have power to enforce this article by appropriate 
legislation. 

Article XVI 1 

The Congress sh all have p ower to lay and collect taxes on incomes, from whatever 
source Hf>rivpH | wifrYmir upbagl onnae nt amon g th e-several States, *nH without regard 
to any cefisusor enumeration. 


Article XVII 3 

The Senate of the United States shall be composed of two fiftTmtara from jeach S tate 
elected by the pmmlft TficreoC for six years: and each Sen Ator shall have one vote. The 
electors ill UiUili State shall have" the qualifications requisite for electors of the most 
numerous branch of the State legislature. 

When vacancies happen in the representation of anv State in the Senate, the 
utive a uthority of su ch State shall issue writs of election to fill such vacancies: 

Provided, That the legislature of any State may empower the executive thereof to 
make temporary appointments until the people fill the vacancies by election as the 
legislature may direct. 

This amendment shall not be so construed as to affect the election or term of any 
Senator chosen before it becomes valid as part of the Constitution. 

Article XVIII 4 

Section 1 . After one year from the ratification of this article the manufacture, sale, 
or transportation of intoxicating liquors within, the importation thereof into, or the 
exportation thereof from the United States and all territory subject to the jurisdiction 
thereof for beverage purposes is hereby prohibited. 

1 Proclaimed March 30, 1870. 

* Passed July, 1009; proclaimed February 25, 1913. 

* Passed May, 1912, in lieu of Artiole I, Section 3, Clause I, of the Constitution and so much of olauss 

2 of the same Seotion as relates to the filling of vacancies; proclaimed May 31, 1913. 

* Passed December 3,1917; proclaimed January 29, 1919. Repealed by the Twenty-first Amendment. 
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Section $. The Congress and the several States shall have concurrent power to 
enforce this article by appropriate legislation. 

Section 5. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of the several States, as provided in 
the Constitution, within seven years from the date of the submission hereof to the 
States by the Congress. 


Article XIX 4 

(1) T he right o f nitiganfl of United Sj&te gto vote shaH pot be denied or abridged 
by the United States or by any State on accounT oi sex. 

(2) Congress shall have power, by appropriate legislation, to enforce the provisions 
of this article. 


Article XX* 

Section I. The terms of the President and Vice President shall OflU&Ak noon on the 
S Qt.h dav Tonnary and the terms of Senators and Representati ves at noon on the 
3rd dav of .Tap nary of the years in which such terms would have endeJ if this article 
had not been ratified; and the terms of their successors shall then begin. 

Section 8. The Congress tpnnmhln at leas t once in every year, and such meeting 
shall begin at noon on the 3rd day of January, unless they shall by law appoint a different 
day. 

Section 8. If, at the time fixed for the be ginning of the term of the President, th e 
int elect shall have died, the Vice President elect shall become Presiden t IF*a 
Preside ntshftji fl ot. ha ve been chose n before the time fixed for the beginning of Kis term , 
or if the Presidentelect shall have I ailed to qualify, then the V ico President elect sha ll 
act as President until a Pr esident shall have qualified; and th<TCongress may by law 
pro vide for the casewherein neither a Pre side nt elect nor a Vice Pr esident elect shall 
h ave qualified, declaring who shnl l Sw^actjia Ecesid cn^jp r the manner in whiclug ne 
w ho Is to aot shall be selected, and such person shal l ac t acc?trdlfiglv untiLa Presiden t 

Or VICe Iiot™ rjimllAnH ^ 

Section 4- The Congress may by law provide for the case of the death of any of the 
persons from whom the House of Representatives m av choose a^President wheney er 
the right o f choice shall h ave devolved upo n them, and Tor thecaae of t h^ deathoTany 
of th e persdnslrom wfWlfiTil e S enate inky chnogn* Vlf *r JBcfiSidenl Wghf. 

of choice rHeyolved upon them^T 

Section 5. Sections 1 ana 1 stall Lake effect on th e 15th day of October follow ing 
the. ratification of this article. * ^ 

Section 6. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three fourths of the several States 
within seven years from the date of its submission. 


Article XXI 1 

Section 1 . The eighteenth article of amendment to the Constitution of the United 
States is hereby repealed. 

Section 8. The transportation or importation into any State, Territory, or possession 
of the United States for delivery or use therein of intoxicating liquors, in violation of 
the laws thereof, is hereby prohibited. 

* Proclaimed August 26, 1920. 
i Proclaimed February 6,1933. 

sprodalmed December 6,1933. This amendment was ratified by state oonrentione. 
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Section 3 . This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by conventions in the several States, as provided in 
the Constitution, within seven years from the date of submission hereof to the States 
by the Congress. 1 

1 Six amendments have been proposed but not ratified. The first and second were proposed on 
Sept. 25. 1789. along with ten othe pp which became the Bill of Rights. The first 51 TfiWB (fSKtl Willi the- 
apportionment of members of the House of KepreseiilaUVUB. Ttrwas fSCified by ten states, eleven being 
the necessary three-fourths. The second provided that “ No law, varying the compensation for the services 
of the Senators and Representatives, shall take effect, until an election of Representatives shall have inter¬ 
vened." It was ratified by six states, eleven being necessary. A third was proposed on May 1, 1810, 
which would have abrogated the citizenship of any persons accepting foreign titles or honore. It was 
ratified by twelve states, fourteen being necessary. A fourth was proposed on Mar. 4, 1861, which pro¬ 
hibited the adoption of any amendment “to abolish or interfere, within any state, with the domestic insti¬ 
tutions thereof, including that of persons held to labor or service by the laws of that state." This was 
approved by three states. The fifth, the proposed child-labor amendment, was proposed on June 2, 1924. 
It provides: 

Section 1 —The Congress shall have power to limit, regulate, and prohibit the Labor of persons under 
eighteen years of age. 

Section 2 —The power of the several States is unimpaired by this article except that the operation of 
State laws shall be suspended to the extent necessary to give effect to legislation enacted by Congress. 
This has been ratified by twenty-eight states and rejected in eleven. The approval of thirty-six states 
is necessary to complete ratification. A sixth, intended to limit the President to two terms, was proposed in 
March, 1947. It reads: 

Section 1 —No person shall be elected to the office of the President more than twice, and no person 
who has held the office of President, or acted as President, for more than two years of a term to which 
some other person was elected President shall be elected to the office of the President more than once. 
But this Article shall not apply to any person holding the office of President when this Article was 
proposed by the Congress, and shall not prevent any person who may be holding the office of Presi¬ 
dent, or acting as President, during the term within which this Article becomes operative from holding 
the office of President, or acting as President during the remainder of such term. 

Section 2 —This Article shall be inoperative unless it shall have been ratified as an amendment to the 
Constitution by the legislatures of three-fourths of the several States within seven years from the 
date of its submission to the States by the Congress. 

As of January 21, 1949, twenty-two states had ratified, thirty-six being required. 
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CHARTER 

OF THE UNITED NATIONS 

We ike peoples of the United Nations determined to save succeeding generations from 
the scourge of war, which twice in our lifetime has brought untold sorrow to mankind, 
and to reaffirm faith in fundamental human rights, in the dignity and worth of the 
human person, in the equal rights of men and women and of nations large and small, 
and to establish conditions under which justice and respect for the obligations arising 
from treaties and other sources of international law can be maintained, and to promote 
social progress and better standards of life in larger freedom, and for these ends to prac¬ 
tice tolerance and live together in peace with one another as good neighbors, and to 
unite our strength to maintain international peace and security, and to ensure, by the 
acceptance of principles and the institution of methods, that armed force shall not^be 
used, save in the common interest, and to employ international machinery for the pro¬ 
motion of the economic and social advancement of all peoples, have resolved to combine 
our efforts to accomplish these aims. 

Accordingly, our respective Governments, through representatives assembled in the 
city of San Francisco, who have exhibited their full powers found to be in good and due 
form, have agreed to the present Charter of the United Nations and do hereby establish 
an international organization to be known as the United Nations. 


CHAPTER I 

PURPOSES AND PRINCIPLES 

Article 1 

The Purposes of the United Nations arc: 

1. To maintain international peace and security, and to that end: to take effective 
collective measures for the prevention and removal of threats to the peace, and for the 
suppression of acts of aggression or other breaches of the peace, and to bring about by 
peaceful means, and in conformity with the principles of justice and international law, 
adjustment or settlement of international disputes or situations which might lead to 
breach of the peace; 

2. To develop friendly relations among nations based on respect for the principle of 
equal rights and self-determination of peoples, and to take other appropriate measures 
to strengthen universal peace; 

3. To achieve international cooperation in solving international problems of an 
economic, social, cultural, or humanitarian character, and in promoting and encouraging 
respect for human rights and for fundamental freedoms for all without distinction as 
to race, sex, language, or religion; and 

4. To be a center for harmonizing the actions of nations in the attainment of these 
common ends. 
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Artide2 

The Organization and its Members, in pursuit of the Purposes stated in Article l y 
shall act in accordance with the following Principles. 

1. The Organization is based on the principle of the sovereign equality of all its 
Members. 

2. All Members, in order to ensure to all of them the rights and benefits resulting 
from membership, shall fulfil in good faith the obligations assumed by them in accord¬ 
ance with the present Charter. 

3. All Members shall settle their international disputes by peaceful means in such a 
manner that international peace and security, and justice, are not endangered. 

4. All Members shall refrain in their international relations from the threat or use 
of force against the territorial integrity or political independence or any state, or in any 
other manner inconsistent with the Purposes of the United Nations. 

6. All Members shall give the United Nations every assistance in any action it takes 
in accordance with the present Charter, and shall refrain from giving assistance to any 
state against which the United Nations is taking preventive or enforcement action. 

6. The Organization shall ensure that states which are not Members of the United 
Nations act in accordance with these Principles so far as may be necessary for the main¬ 
tenance of international peace and security. 

7. Nothing contained in the present Charter shall authorize the United Nations to 
intervene in matters which are essentially within the domestic jurisdiction of any state 
or*shall require the Members to submit such matters to settlement under the present 
Charter; but this principle shall not prejudice the application of enforcement measures 
under Chapter VII. 


CHAPTER H 

MEMBERSHIP 

Article 8 

The original Members of the United Nations shall be the states which, having partici¬ 
pated in the United Nations Conference on International Organization at San Francisco, 
or having previously signed the Declaration by United Nations of January 1,1942, sign 
the present Charter and ratify it in accordance with Article 110. 

Article 4 

1. Membership in the United Nations is open to all other peace-loving states which 
accept the obligations contained in the present Charter and, in the judgment of the 
Organization, are able and willing to carry out these obligations. 

2. The admission of any such state to membership in the United Nations will be 
effected by a decision of the General Assembly upon the recommendation of the Security 
Council 


Article 5 

A Member of the United Nations against which preventive or enforcement action 
has been taken by the Security Council may be suspended from the exercise of the 
rights and privileges of membership by the General Assembly upon the recommendation 
of the Security Council. The exercise of these rights and privileges may be restored 
by the Security Council 
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Article# 

A ^Member of the United Nations which has persistently violated the Principles 
Contained in the present Charter may be expelled from the Organisation by the General 
Assembly upon the recommendation of the Security Council. 


CHAPTER III 

ORGANS 

Article 7 

1. There are established as the principal organs of the United Nations: a General 
Assembly, a Security Council, an Economic and Social Council, a Trusteeship Council, 
an International Court of Justice, and a Secretariat. 

2. Such subsidiary organs as may be found necessary may be established in accord* 
once with the present Charter. 


Article 8 

The United Nations shall place no restrictions on the eligibility of men and women 
to participate in any capacity and under conditions of equality in its principal and 
subsidiary organs. 


chapter rv 

THE GENERAL ASSEMBLY 

Composition 
Article 9 

1. The General Assembly shall consist of all the Members of the United Nations. 

2. Each Member shall have not more than five representatives in the General As¬ 
sembly. 


Functions and Powers 
Article 10 

The General Assembly may discuss any questions or any matters within the scope 
of the present Charter or relating to the powers and functions of any organs provided 
for in the present Charter, and, except as provided in Article 12, may make recom¬ 
mendations to the Members of the United Nations or to the Security Council or to both 
on any such questions or matters. 


Article It 

1. The General Assembly may consider the general principles of cooperation in the 
maintenance of international peace and security, including the principles governing 
disarmament and the regulation of armaments, and may make recommendations with 
regard to such principles to the Members or to the Security Council or to both. 

2. The General Assembly may discuss any questions relating to the maintenance of 
international peace and security brought before it by any Member of the United Na¬ 
tions, or by the Security Council, or by a state which is not a Member of the United 
Nations in accordance with Article 35, paragraph 2, and, except as provided in Article 
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12, may make recommendations with regard to any such questions to the state or states 
concerned or to the Security Council or to both. Any such question on which action is 
necessary shall be referred to the Security Council by the General Assembly either 
before or after discussion. 

3. The General Assembly may call the attention of the Security Council to situations 
which are likely to endanger international peace and security. 

4. The powers of the General Assembly set forth in this Article ^\ \ not limit the 
general scope of Article 10. 


Article 12 

1. While the Security Council is exercising in respect of any dispute or situation the 
functions assigned to it in the present Charter, the General Assembly shall not make 
any recommendation with regard to that dispute or situation unless the Security Council 
so requests. 

2. The Secretary-General, with the consent of the Security Council, shall notify the 
General Assembly at each session of any matters relative to the maintenance of inter¬ 
national peace and security which are being dealt with by the Security Council and 
shall similarly notify the General Assembly, or the Members of the United Nations if 
the General Assembly is not in session, immediately the Security Council ceases to 
deal with such matters. 


Article 13 

1. The General Assembly shall initiate studies and make recommendations for the 
purpose of: 

a. promoting international cooperation in the political field and encouraging the 
progressive development of international law and its codification; 

b. promoting international cooperation in the economic, social, cultural, educational, 
and health fields, and assisting in the realization of human rights and fundamental 
freedoms forall without distinction as to race, sex, language, or religion. 

2. The further responsibilities, functions, and powers of the General Assembly with 
respect to matters mentioned in paragraph 1 (b) above are set forth in Chapters IX 
and X. 


Article 14 

Subject to the provisions of Article 12, the General Assembly may recommend meas¬ 
ures for the peaceful adjustment of any situation, regardless of origin, which it deems 
likely to impair the general welfare or friendly relations among nations, including situ¬ 
ations resulting from a violation of the provisions of the present Charter setting forth 
the Purposes and Principles of the United Nations. 

Article 15 

1. The General Assembly shall receive and consider annual and special reports from 
the Security Council; these reports shall include an account of the measures that the 
Security Council has decided upon or taken to maintain international peace and security. 

2. The General Assembly shall receive and consider reports from the other organs 
of the United Nations. 


Article 16 

The General Assembly shall perform such functions with respect to the international 
trusteeship system as are assigned to it under Chapters XII and XIII, including the 
approval of the trusteeship agreements for areas not designated as strategic. 
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Article 17 

1. The General Assembly shall consider and approve the budget of the Organization. 

2. The expenses of the Organization shall be borne by the Members as apportioned 
by the General Assembly. 

3. The General Assembly shall consider and approve any financial and budgetary 
arrangements with specialized agencies referred to in Article 57 and shall examine the 
administrative budgets of such specialized agencies with a view to making recom¬ 
mendations to the agencies concerned 


Voting 

Article 18 

1. Each member of the General Assembly shall have one vote. 

2. Decisions of the General Assembly on important questions shall be made by a 
two-thirds majority of the members present and voting. These questions shall in- 
dude: recommendations with respect to the maintenance of international peace and 
security, the election of the non-permanent members of the Security Council, the election 
of the members of the Economic and Social Council, the election of members of the 
Trusteeship Council in accordance with paragraph 1 (c) of Article 86, the admission of 
new Members to the United Nations, the suspension of the rights and privileges of 
membership, the expulsion of Members, questions relating to the operation of the 
trusteeship system, and budgetary questions. 

3. Decisions on other questions, including the determination of additional categories 
of questions to be decided by a two-thirds majority, shall be made by a majority of the 
members present and voting. 


Article 19 

A Member of the United Nations which is in arrears in the payment of its financial 
contributions to the Organization shall have no vote in the General Assembly if the 
amount of its arrears equals or exceeds the amount of the contributions due from it for 
the preceding two full years. The General Assembly may, nevertheless, permit such 
a Member to vote if it is satisfied that the failure to pay is due to conditions beyond 
the control of the Member. 


Procedure 

Article 20 

The General Assembly shall meet in regular annual sessions and in such special 
sessions as occasion may require. Special sessions shall be convoked by the Secretary- 
General at the request of the Security Council or of a majority of the Members of the 
United Nations. 


Article 21 

The General Assembly shall adopt its own rules of procedure. It shall elect its 
President for each session. 


Article 22 

The General Assembly may establish such subsidiary organs as it deems necessary 
for the performance of its functions. 
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CHAPTER V 

THE SECURITY COUNCIL 

Composition 

Article 23 

1. The Security Council shall consist of eleven Members of the United Nations. 
The Republic of China, France, the Union of Soviet Socialist Republics, the United 
Kingdom of Great Britain and Northern Ireland, and the United States of America 
shall be permanent members of the Security Council. The General Assembly shall 
elect six other Members of the United Nations to be non-permanent members of the 
Security Council, due regard being specially paid, in the first instance to the contribution 
of Members of the United Nations to the maintenance of international peace and security 
and to the other purposes of the Organization, and also to equitable geographical 
distribution. 

2. The non-permanent members of the Security Council shall be elected for a term 
of two years. In the first election of the non-permanent members, however, three shall 
be chosen for a term of one year. A retiring member shall not be eligible for immediate 
re-election. 

3. Each member of the Security Council shall have one representative. 


Functions and Powers 
Article 34 

1. In order to ensure prompt and effective action by the United Nations, its Mem¬ 
bers confer on the Security Council primary responsibility for the maintenance of in¬ 
ternational peace and security, and agree that in carrying out its duties under this 
responsibility the Security Council acts on their behalf. 

2. In discharging these duties the Security Council shall act in accordance with the 
Purposes and Principles of the United Nations. The Specific powers granted to the 
Security Council for the discharge of these duties are laid down in Chapters VI, VII, 
VIII, and XII. 

3. The Security Council shall submit annual and, when necessary, special reports to 
the General Assembly for its consideration. 


Article 25 

The Members of the United Nations agree to accept and carry out the decisions of 
the Security Council in accordance with the present Charter. 


Article 26 

In order to promote the establishment and maintenance of international peace and 
security with the least diversion for armaments of the world’s human and economic 
resources, the Security Council shall be responsible for formulating, with the assistance 
of the Military Staff Committee referred to in Article 47, plans to be submitted to the 
Members of the United Nations for the establishment of a system for the regulation 
of armaments* 



992 


THE AMERICAN SYSTEM OF GOVERNMENT 


Voting 
Article 27 

1. Each member of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedural matters shall be made by an 
affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall be made by an affirm¬ 
ative vote of seven members including the concurring votes of the permanent members; 
provided that, in decisions under Chapter VI, and under paragraph 3 of Article 52, a 
party to a dispute shall abstain from voting. 

Procedure 
Article 28 

1. The Security Council shall be so organized as to be able to function continuously. 
Each member of the Security Council shall for this purpose be represented at all times 
at the seat of the Organization. 

2. The Security Council shall hold periodic meetings at which each of its members 
may, if it so desires, be represented by a member of the government or by some other 
specially designated representative. 

3. The Security Council may hold meetings at such places other than the seat of 
the Organization as in its judgment will best facilitate its work. 

Article 29 

The Security Council may establish such subsidiary organs as it deems necessary 
for the performance of its functions. 


Article 80 

The Security Council shall adopt its own rules of procedure, including the method 
of selecting its President. 

Article 81 

Any Member of the United Nations which is not a member of the Security Council 
may participate, without vote, in the discussion of any question brought before the 
Security Council whenever the latter considers that the interests of that Member are 
specially affected. 

Article 82 

Any Member of the United Nations which is not a member of the Security Council 
or any state which is not a Member of the United Nations, if it is a party to a dispute 
under consideration by the Security Council, shall be invited to participate,' without 
vote, in the discussion relating to the dispute. The Security Council shall lay down 
such conditions as it deems just for the participation of a state which is not a Member 
of the United Nations. 


CHAPTER VI 


PACIFIC SETTLEMENT OF DISPUTES' 

Article 88 

1. The parties to any dispute, the continuance of which is likely to endanger the 
m aintenance of international peace and security, shall, first of all, seek a solution by 
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negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to 
regional agencies or arrangements, or other peaceful means of their own choice. 

2. The Security Council shall, when it deems necessary, call upon the parties to 
settle their dispute by such means. 


Article 84 

The Security Council may investigate any dispute, or any situation which might 
lead to international friction or give rise to a dispute, in order to determine whether 
the continuance of the dispute or situation is likely to endanger the maintenance of 
international peace and security. 


Article 85 

1. Any Member of the United Nations may bring any dispute, or any situation of 
the nature referred to in Article 34, to the attention of the Security Council or of the 
General Assembly. 

2. A state which is not a member of the United Nations may bring to the attention 
of the Security Council or of the General Assembly any dispute to which it is a party 
if it accepts in advance, for the purposes of the dispute, the obligations of pacific settle¬ 
ment provided in the present Charter. 

3. The proceedings of the General Assembly in respect of matters brought to its 
attention under this Article will be subject to the provisions of Articles 11 and 12. 


Article 86 

1. The Security Council may, at any stage of a dispute of the nature referred to in 
Article 33 or of a situation of like nature, recommend appropriate procedures or methods 
of adjustment. 

2. The Security Council should take into consideration any procedures for the settle¬ 
ment of the dispute which have already been adopted by the parties. 

3. In making recommendations under this Article the Security Council should also 
take into consideration that legal disputes should as a general rule be referred by the 
parties to the International Court of Justice in accordance with the provisions of the 
Statute of the Court. 


Article 87 

1. Should the parties to a dispute of the nature referred to in Article 33 fail to settle 
it by the means indicated in that Article, they shall refer it to the Security Council. 

2. If the Security Council deems that the continuance of the dispute is in fact likely 
to endanger the maintenance of international peace and security, it shall decide whether 
to take action under Article 36 or to recommend such terms of settlement as it may 
consider appropriate. 


Article 88 

Without prejudice to the provisions of Articles 33 to 37, the Security Council may* 
if all the parties to any dispute so request, make recommendations to the parties with 
a view to a pacific settlement of the dispute 
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ACTION WITH RESPECT TO THREATS TO THE PEACE, 
BREACHES OF THE PEACE, AND ACTS OF AGGRESSION 

Article 89 

The Security Council shall determine the existence of any threat to the peace, breach 
of the peace, or act of aggression and shall make recommendations, or decide what 
measures shall be taken in accordance with Articles 41 and 42, to maintain or restore 
international peace and security. 


Article Ifl 

In order to prevent an aggravation of the situation, the Security Council may, before 
making the recommendations or deciding upon the measures provided for in Article 39, 
call upon the parties concerned to comply with such provisional measures as it deems 
necessaiy or desirable. Such provisional measures shall be without prejudice to the 
rights, claims, or position of the parties concerned. The Security Council shall duly 
take account of failure to comply with such provisional measures. 

Article 4t 

The Security Council may decide what measures not involving the use of armed 
force are to be employed to give effect to its decisions, and it may call upon the Mem¬ 
bers of the United Nations to apply such measures. These may include complete or 
partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, 
and other means of communication, and the severance of diplomatic relations. 

Article 48 

Should the Security Council consider that measures provided for in Article 41 would 
be inadequate or have proved to be inadequate, it may take such action by air, sea, 
or land forces as may be necessary to maintain or restore international peace and se¬ 
curity. Such action may include demonstrations, blockade, and other operations by 
air, sea, or land forces of Members of the United Nations. 

Article 48 

1. All Members of the United Nations, in order to contribute to the maintenance 
of international peace and security, undertake to make available to the Security Council, 
on its call and in accordance with a special agreement or agreements, armed forces, 
assistance, and facilities, including rights of passage, necessary for the purpose of main¬ 
taining international peace and security. 

2. Such agreement or agreements shall govern the numbers and types of forces, 
their degree of readiness and general location, and the nature of the facilities and as¬ 
sistance to be provided. 

3. The’agreement or agreements shall be negotiated as soon as possible on the initia¬ 
tive of the Security Council. They shall be concluded between the Security Council 
and Members or between the Security Council and groups of Members and shall be 
subject to ratification by the signatory states in accordance with their respective con¬ 
stitutional processes. 

Article 44 

When the Security Council has decided to use force it shall, before calling upon a 
Member not represented on it to provide armed forces in fulfillment of the obligations 
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assumed under Article 43, invite that Member, if the Member so desires, to participate 
in the decisions of the Security Council concerning the employment of contingents of 
that Member’s armed forces. 


Article 45 

In order to enable the United Nations to take urgent military measures, Members 
shall hold immediately available national air-force contingents for combined interna¬ 
tional enforcement action. The strength and degree of readiness of these contingents 
and plans for their combined action shall be determined, within the limits laid down in 
the special agreement or agreements referred to in Article 43, by the Security Council 
with the assistance of the Military Staff Committee. 

Article Ifi 

Plans for the application of armed force shall be made by the Security Council with 
the assistance of the Military Staff Committee. 

Article 47 

1. There shall be established a Military Staff Committee to advise and assist the 
Security Council on all questions relating to the Security Council’s military require¬ 
ments for the maintenance of international peace and security, the employment and 
command of forces placed at its disposal, the regulation of armaments, and possible 
disarmament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff of the permanent 
members of the Security Council or their representatives. Any Member of the United 
Nations not permanently represented on the Committee shall be invited by the Com¬ 
mittee to be associated with it when the efficient discharge of the Committee’s responsi¬ 
bilities requires tho participation of that Member in its work. 

3. The Military Staff Committee shall be responsible under the Security Council for 
the strategic direction of any armed forces placed at the disposal of the Security Coun¬ 
cil. Questions relating to the command of such forces shall be worked out subsequently. 

4. The Military Staff Committee, with the authorization of the Security Council 
and after consultation with appropriate regional agencies, may establish regional sub¬ 
committees. 


Article Ifi 

1. The action required to carry out the decisions of the Security Council for the 
maintenance of international peace and security shall be taken by all the Members of 
the United Nations or by some of them, as the Security Council may determine. 

2. Such decisions shall be carried out by the Members of the United Nations directly 
and through their action in the appropriate international agencies of which they are 
members. 


Article Jfi 

The Members of the United Nations shall join in affording mutual assistance in 
carrying out the measures decided upon by the Security Council. 

Article 50 

If preventive or enforcement measures against an y state are taken by the Security 
Council, any other state, whether a Member of the United Nations or not, which finds 
itself confronted with special economic problems arising from the carrying out of those 
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measures shall have the right to consult the Security Counoil with regard to a solution 
of those problems. 

Article 61 

Nothing in the present Charter shall impair the inherent right of individual or col¬ 
lective self-defense if an armed attack occurs against a Member of the United Nations, 
until the Security Council has taken the measures necessary to maintain international 
peace and security. Measures taken by Members in the exercise of this right of self- 
defense shall be immediately reported to the Security Council and shall not in any way 
affect the authority and responsibility of the Security Council under the present Charter 
to take at any time such action as it deems necessary in order to maintain or restore 
international peace and security. 


CHAPTER VIII 

REGIONAL ARRANGEMENTS 

Article 52 

1. Nothing in the present Charter precludes the existence of regional arrangements 
or agencies for dealing with such matters relating to the maintenance of international 
peace and security as are appropriate for regional action, provided that such arrange¬ 
ments or agencies and their activities are consistent with the Purposes and Principles 
of the United Nations. 

2. The Members of the United Nations entering into such arrangements or con¬ 
stituting such agencies shall make every effort to achieve pacific settlement of local 
disputes through such regional arrangements or by such regional agencies before re¬ 
ferring them to the Security Council. 

3. The Security Council shall encourage the development of pacific settlement of 
local disputes through such regional arrangements or by such regional agencies either 
on the initiative of the states concerned or by reference from the Security Council. 

4. This Article in no way impairs the application of Articles 34 and 35. 

Article 53 

1. The Security Council shall, where appropriate, utilize such regional arrangements 
or agencies for enforcement action under its authority. But no enforcement action 
shall be taken under regional arrangements or by regional agencies without the au¬ 
thorization of the Security Council, with the exception of measures against any enemy 
state, as defined in paragraph 2 of this Article, provided for pursuant to Article 107 or 
in regional arrangements directed against renewal of aggressive policy on the part of 
any such state, until such time as the Organization may, on request of the Governments 
concerned, be charged with the responsibility for preventing further aggression by 
such a state. 

2. The term enemy state as used in paragraph 1 of this Article applies to any state 
which during the Second World War has been an enemy of any signatory of the present 
Charter. 


Article 54 

The Security Council shall at all times be kept fully informed of activities undertaken 
or in contemplation under regional arrangements or by regional agencies for the main¬ 
tenance of international peace and security. 
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CHAPTER nr 

INTERNATIONAL ECONOMIC AND SOCIAL COOPERATION 

Article 66 

With a view to the creation of conditions of stability and well-being which are neces¬ 
sary for peaceful and friendly relations among nations based on respect for the principle 
of equal rights and self-determination of peoples, the United Nations shall promote: 

a. higher standards of living, full employment, and conditions of economic and social 
progress and development; 

b. solutions of international economic, social, health, and related problems; and 
international cultural and educational cooperation; and 

c. universal respect for, and observance of, human rights and fundamental freedoms 
for all without distinction as to race, sex, language, or religion. 

Article 66 

All Members pledge themselves to take joint and separate action in cooperation with 
the Organization for the achievement of the purposes set forth in Article 55. 

Article 67 

1. The various specialized agencies, established by intergovernmental agreement and 
having wide international responsibilities, as defined in their basic instruments, in 
economic, social, cultural, educational, health, and related fields, shall be brought into 
relationship with the United Nations in accordance with the provisions of Article 63. 

2. Such agencies thus brought into relationship with the United Nations are herein¬ 
after referred to as specialized agencies. 

Article 68 

The Organization shall make recommendations for the coordination of the policies 
and activities of the specialized agencies. 

Article 69 

The Organization shall, where appropriate, initiate negotiations among the states 
concerned for the creation of any new specialized agencies required for the accomplish¬ 
ment of the purposes set forth in Article 55. 

Article 60 

Responsibility for the discharge of the functions of the Organization set forth in this 
Chapter shall be vested in the General Assembly and, under the authority of the General 
Assembly, in the Economic and Social Council, which shall have for this purpose the 
powers set forth in Chapter X. 


chapter z 

THE ECONOMIC AND SOCIAL COUNCIL 

COMPOSITION 
Article 61 

1. The Economic and Social Council shall consist of eighteen Members of the United 
Nations elected by the General Assembly. 
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2. Subject to the provisions of paragraph 3, six members of the Economic and Social 
Council shall be elected each year for a term of three years. A retiring member shall 
be eligible for immediate re-election. 

3. At the first election, eighteen members of the Economic and Social Council shall 
be chosen. The term of office of six members so chosen shall expire at the end of one 
year, and of six other members at the end of two years, in accordance with arrangements 
made by the General Assembly. 

4. Each member of the Economic and Social Council shall have one representative. 

Functions and Powers 

Article 62 

1. The Economic and Social Council may make or initiate studies and reports with 
respect to international economic, social, cultural, educational, health, and related mat¬ 
ters and may make recommendations with respect to any such matters to the General 
Assembly, to the Members of the United Nations, and to the specialized agencies 
concerned. 

2. It may make recommendations for the purpose of promoting respect for, and 
observance of, human rights and fundamental freedoms for all. 

3. It may prepare draft conventions for submission to the General Assembly, with 
respect to matters falling within its competence. 

4. It may call, in accordance with the rules prescribed by the United Nations, inter¬ 
national conferences on matters falling within its competence. 

Article 68 

1. The Economic and Social Council may enter into agreements with any of the 
agencies referred to in Article 57, defining the terms on which the agency concerned 
«hall be brought into relationship .with the United Nations. Such agreements shall 
be subject to approval by the General Assembly. 

2. It may coordinate the activities of the specialized agencies through consultation 
with and recommendations to such agencies and through recommendations to the 
General Assembly and to the Members of the United Nations. 

Article 64 

1. The Economic and Social Council may take appropriate steps to obtain regular 
reports from the specialized agencies. It may make arrangements with the Members 
of the United Nations and with the specialized agencies to obtain reports on the steps 
taken to give effect to its own recommendations and to recommendations on matters 
falling within its competence made by the General Assembly. 

2. It may communicate its observations on these reports to the General Assembly. 

Article 65 

The Economic and Social Council may furnish information to the Security Council 
and ahrt.11 assist the Security Council upon its request. 

Article 66 

1. The Economic and Social Council shall perform such functions as fall within its 
competence in connection with the carrying out of the recommendations of the General 
Assembly. 

2. It may, with the approval of the General Assembly, perform services at the request 
of Members of the United Nations and at the request of specialized agencies. 
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8. It shall perform such other functions as are specified elsewhere in the prppont 
Charter or as may be assigned to it by the General Assembly. 

Voting 
Article 67 

1. Each member of the Economic and Social Council shall have one vote. 

2. Decisions of the Economic and Social Council shall be made by a majority of 
the members present and voting. 


Procedure 

Article 68 

The Economic and Social Council shall set up commissions in economic and social 
fields and for the promotion of human rights, and such other commissions as may be 
required for the performance of its functions. 

Article 69 

The Economic and Social Council shall invite any Member of the United Nations 
to participate, without vote, in its deliberations on any matter of particular concern to 
that Member. 


Article 70 

The Economic and Social Council may make arrangements for representatives of 
the specialized agencies to participate, without vote, in its deliberations and in those 
of the commissions established by it, and for its representatives to participate in the 
deliberations of the specialized agencies. 

Article 71 

The Economic and Social Council may make suitable arrangements for consultation 
with non-governmental organizations which are concerned with matters within its 
competence. Such arrangements may be made with international organizations and, 
where appropriate, with national organizations after consultation with the Member 
of the United Nations concerned. 


Article 72 

1. The Economic and Social Council shall adopt its own rules of procedure, including 
the method of selecting its President. 

2. The Economic and Social Council shall meet as required in accordance with its 
rules, which shall include provision for the convening of meetings on the request of a 
majority of its members. 


CHAPTER XI 

DECLARATION REGARDING NON-SELF-GOVERNING TERRITORIES 

t Article 78 

Members of the United Nations which have or assume responsibilities for the a dmin- 
titration of territories whose peoples have not yet attained a full measure of self-gov¬ 
ernment recognize the principle that the interests of the inhabitants of these territories 
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are paramount, and accept as a sacred trust the obligation to promote to the utmost, 
within the system of international peace and security established by the present Charter, 
the well-being of the inhabitants of these territories, and, to this end: 

a to ensure, with due respect for the culture of the peoples concerned, their political, 
economic, social, and educational advancement, their just treatment, and their pro¬ 
tection against abuses; 

b. to develop self-government, to take due account of the political aspirations of the 
peoples, and to assist them in the progressive development of their free political insti¬ 
tutions, according to the particular circumstances of each territory and its peoples and 
their varying stages of advancement; 

c. to further international peace and security; 

d. to promote constructive measures of development, to encourage research, and to 
cooperate with one another and, when and where appropriate, with specialized inter¬ 
national bodies with a view to the practical achievement of the social, economic, and 
scientific purposes set forth in this Article; and 

e. to transmit regularly to the Secretary-General for information purposes, subject 
to such limitation as security and constitutional considerations may require, statistical 
and other information of a technical nature relating to economic, social, and educational 
conditions in the territories for which they arc respectively responsible other than those 
territories to which Chapters XII and XIII apply. 

Article 74 

Members of the United Nations also agree that their policy in respect of the terri¬ 
tories to which this Chapter applies, no less than in respect of their metropolitan areas, 
must be based on the general principle of good-neighborliness, due account being taken 
of the interests and well-being of the rest of the world, in social, economic, and com¬ 
mercial matters. 


CHAPTER XII 

INTERNATIONAL TRUSTEESHIP SYSTEM 

Article 75 

The United Nations shall establish under its authority an international trusteeship 
system for the administration and supervision of such territories as may be placed 
thereunder by subsequent individual agreements. These territories are hereinafter 
referred to as trust territories. 


Article 76 

The basic objectives of the trusteeship system, in accordance with the Purposes of 
the United Nations aid down in Article 1 of the present Charter, shall be: 

a. to further international peace and security; 

b. to promote the political, economic, social, and educational advancement of the 
inhabitants of the trust territories, and their progressive development towards self- 
government or independence as may be appropriate to the particular circumstances of 
each territory and its peoples and the freely expressed wishes of the peoples concerned, 
and as may be provided by the terms of each trusteeship agreement; 

c„ to encourage respect for human rights and for fundamental freedoms for all with¬ 
out distinction as to race, sex, language, or religion, and to encourage recognition of the 
interdependence of the peoples of the world; and 
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d. to ensure equal treatment in social, economic, and commercial matters for all 
Members of the United Nations and their nationals, and also equal treatment for the 
latter in the administration of justice, without prejudice to the attainment of the fore¬ 
going objectives and subject to the provisions of Article 80. 

Article 77 

1. The trusteeship system shall apply to such territories in the following categories 
as may be placed thereunder by means of trusteeship agreements: 

a. territories now held under mandate; 

b. territories which may be detached from enemy states as a result of the Second 
World War; and 

c. territories voluntarily placed under the system by states responsible for their 
administration. 

2. It will be a matter for subsequent agreement as to which territories in the fore¬ 
going categories will be brought under the trusteeship system and upon what terms. 

Article 78 

The trusteeship system shall not apply to territories which have become Members 
of the United Nations, relationship among which shall be based on respect for the 
principle of sovereign equality. 


Article 79 

The terms of trusteeship for each territory to be placed under the trusteeship sys¬ 
tem, including any alteration or amendment, shall be agreed upon by the states directly 
concerned, including the mandatory power in the case of territories held under mandate 
by a Member of the United Nations, and shall be approved as provided for in Articles 
83 and 85. 


Article 80 

1. Except as may be agreed upon in individual trusteeship agreements, made under 
Articles 77, 79, and 81, placing each territory under the trusteeship system, and until 
such agreements have been concluded, nothing in this Chapter shall be construed in 
or of itself to alter in any manner the rights whatsoever of any states or any peoples or 
the terms of existing international instruments to which Members of the United Nations 
may respectively be parties. 

2. Paragraph 1 of this Article shall not be interpreted as giving grounds for delay or 
postponement of the negotiation and conclusion of agreements for placing mandated 
and other territories under the trusteeship system as provided for in Article 77. 

Article 81 

The trusteeship agreement shall in each case include the terms under which the 
trust territory will be administered and designate the authority which will exercise the 
administration of the trust territory. Such authority, hereinafter called the admin¬ 
istering authority, may be one or more states or the Organization itself. 

Article 82 

There may be designated, in any trusteeship agreement, a strategic area or areas 
which may include part or ail of the trust territory to which the agreement applies, 
without prejudice to any special agreement or agreements made under Article 43. 
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Article 83 

1. AH functions of the United Nations relating to strategic areas, including the ap¬ 
proval of the terms of the trusteeship agreements and of their alteration or amendment, 
shall be exercised by the Security Council. 

2. The basic objectives set forth in Article 76 shall be applicable to the people of 
each strategic area. 

3. The Security Council shall, subject to the provisions of the trusteeship agreements 
and without prejudice to security considerations, avail itself of the assistance of the 
Trusteeship Council to perform those functions of the United Nations under the trustee¬ 
ship system relating to political, economic, social, and educational matters in the 
strategic areas. 


Article 84 

It shall be the duty of the administering authority to ensure that the trust territory 
shall play its part in the maintenance of international peace and security. To this 
end the administering authority may make use of volunteer forces, facilities, and as¬ 
sistance from the trust territory in carrying out the obligations towards the Security 
Council undertaken in this regard by the administering authority, as well as for local 
defense and the maintenance of law and order within the trust territory. 


Article 85 

I* I. The functions of the United Nations with regard to trusteeship agreements for all 
areas not designated as strategic, including the approval of the terms of the trusteeship 
agreements and of their alteration or amendment, shall be exercised by the General 
Assembly. 

2. The Trusteeship Council, operating under the authority of the General Assembly, 
shall assist the General Assembly in carrying out these functions. 


CHAPTER XIII 

THE TRUSTEESHIP COUNCIL 
Composition 
Article 88 

1. The Trusteeship Council shall consist of the following Members of the United 
Nations: 

a. those Members administering trust territories; 

b. such of those Members mentioned by name in Article 23 as are not administering 
trust territories; and 

c. as many other Members elected for three-year terms by the General Assembly as 
may be necessary to ensure that the total number of members of the Trusteeship Council 
is equally divided between those Members of the United Nations which administer 
trust territories and those which do not. 

2, Each member of the Trusteeship Council shall designate one specially qualified 
person to represent it therein. 
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Functions and Powers 
Article 87 

The General Assembly and, under its authority, the Trusteeship Council, in carrying 
out their functions, may: 

a. consider reports submitted by the administering authority; 

b. accept petitions and examine them in consultation with the administering au¬ 
thority; 

c. provide for periodic visits to the respective trust territories at times agreed upon 
with the administering authority; and 

d. take these and other actions in conformity with the terms of the trusteeship 
agreements. 


Article 88 

The Trusteeship Council shall formulate a questionnaire on the political, economic, 
social, and educational advancement of the inhabitants of each trust territory, and the 
administering authority for each trust territory within the competence of the General 
Assembly shall make an annual report to the General Assembly upon the basis of such 
questionnaire. 


Voting 
Article 89 

1. Each member of the Trusteeship Council shall have one vote. 

2. Decisions of the Trusteeship Council shall be made by a majority of the members 
present and voting. 


Procedure 
Article 90 

1. The Trusteeship Council shall adopt its own rules of procedure, including the 
method of selecting its President. 

2. The Trusteeship Council shall meet as required in accordance with its rules, 
which shall include provision for the convening of meetings on the request of a majority 
of its members. 


Article 91 

The Trusteeship Council shall, when appropriate, avail itself of the assistance of the 
Economic and Social Council and of the specialized agencies in regard to matters with 
which they are respectively concerned. 


CHAPTER XIV 

THE INTERNATIONAL COURT OF JUSTICE 

Article 92 

The International Court of Justice shall be the principal judicial organ of the United 
Nations. It shall function in accordance with the annexed Statute, which is based 
upon the Statute of the Permanent Court of International Justice and forms an integral 
pact of the present Charter. 
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Article 98 

1. All Members of the United Nations are ipso facto parties to the Statute of the 
International Court of Justice. 

2. A state which is not a Member of the United Nations may become a party to the 
Statute of the International Court of Justice on conditions to be determined in each 
case by the General Assembly upon the recommendation of the Security Council. 

Article 94 

1. Each Member of the United Nations undertakes to comply with the decision of 
the International Court of Justice in any case to which it is a party. 

2. If any party to a case fails to perform the obligations incumbent upon it under a 
judgment rendered by the Court, the other party may have recourse to the Security 
Council, which may, if it deems necessary, make recommendations or decide upon 
measures to be taken to give effect to the judgment. 

Article 95 

Nothing in the present Charter shall prevent Members of the United Nations from 
entrusting the solution of their differences to other tribunals by virtue of agreements 
already in existence or which may be concluded in the future. 

Article 96 

1. The General Assembly or the Security Council may request the International 
Court of Justice to give an advisory opinion on any legal question. 

2. Other organs of the United Nations and specialized agencies, which may at any 
time be so authorized by the General Assembly, may also request advisory opinions of 
the Court on legal questions arising within the scope of their activities. 


CHAPTER XV 

THE SECRETARIAT 

Article 97 

The Secretariat shall comprise a Secretary-General and such staff as the Organiz¬ 
ation may require. The Secretary-General shall be appointed by the General As¬ 
sembly upon the recommendation of the Security Council. He shall be the chief ad¬ 
ministrative officer of the Organization. 

Article 98 

The Secretary-General shall act in that capacity in all meetings of the General As¬ 
sembly, of the Security Council, of the Economic and Social Council, and of the Trustee¬ 
ship Council, and shall perform such other functions as are entrusted to him by these 
organs. The Secretary-General shall make an annual report to the General Assembly 
on the work of the Organization. 


Article 99 

.4 

The Secretary-General may bring to the attention of the Security Council any mattes, 
which in his opinion may threaten the maintenance of international peace and security / 
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Article 100 

1. In the performance of their duties the Secretary-General and the staff shall not 
seek or receive instructions from any government or from any other authority external 
to the Organization. They shall refrain from any action which might reflect on their 
position as international officials responsible only to the Organization. 

2. Each Member of the United Nations undertakes to respect the exclusively inter¬ 
national character of the responsibilities of the Secretary-General and the staff and 
not to seek to influence them in the discharge of their responsibilities. 

Article 101 

1. The staff shall be appointed by the Secretary-G eneral under regulations estab¬ 
lished by the General Assembly. 

2. Appropriate staffs shall be permanently assigned to the Economic and Social 
Council, the Trusteeship Council, and, as required, to other organs of the United Nations. 
These staffs shall form a part of the Secretariat. 

3. The paramount consideration in the employment of the staff and in the deter¬ 
mination of the conditions of service shall be the necessity of securing the highest stand¬ 
ards of efficiency, competence, and integrity. Due regard shall be paid to the im¬ 
portance of recruiting the staff on as wide a geograpliical basis as possible. 


CHAPTER XVI 

MISCELLANEOUS PROVISIONS 

Article 102 

1. Every treaty and every international agreement entered into by any Member of 
the United Nations after the present Charter comes into force shall as soon as possible 
be registered with the Secretariat and published by it. 

2. No party to any such treaty or international agreement which has not been regis¬ 
tered in accordance with the provisions of paragraph 1 of this Article may invoke that 
treaty or agreement before any organ of the United Nations. 

Article 103 

In the event of a conflict between the obligations of the Members of the United 
Nations under the present Charter and their obligations under any other international 
agreement, their obligations under the present Charter shall prevail. 

Article 104 

The Organization shall enjoy in the territory of each of its Members such legal 
capacity as may be necessary for the exercise of its functions and the fulfillment of 
its purposes. 


Article 106 

1. The Organization shall enjoy in the territory of each of its Members such privi¬ 
leges and immunities as are necessary for the fulfillment of its purposes. 

2. Representatives of the Members of the United Nations and officials of the Organ¬ 
ization shall similarly enjoy such privileges and immunities as are necessary for the 
independent exercise of their functions in connection with the Organization. 
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3. The General Assembly may make recommendations with a view to determining 
the details of the application of paragraphs 1 and 2 of this Article or may propose con¬ 
ventions to the Members of the United Nations for this purpose. 

CHAPTER XVII 

TRANSITIONAL SECURITY ARRANGEMENTS 

Article 106 

Pending the coming into force of such special agreements referred to in Article 43 
as in the opinion of the Security Council enable it to begin the exercise of its responsi¬ 
bilities under Article 42, the parties to the Four-Nation Declaration, signed at Moscow, 
October 30, 1943, and France, shall, in accordance with the provisions of paragraph 6 
of that Declaration, consult with one another and as occasion requires with other Mem¬ 
bers of the United Nations with a view to such joint action on behalf of the Organi¬ 
sation as may be necessary for the purpose of maintaining international peace and 
security. 


Article 107 

Nothing in the present Charter shall invalidate or preclude action, in relation to any 
state which during the Second World War has been an enemy of any signatory to the 
present Charter, taken or authorized as a result of that war by the Governments having 
responsibility for such action. 


chapter xvra 
AMENDMENTS 

Article 108 

Amendments to the present Charter shall come into force for all Members of the 
United Nations when they have been adopted by a vote of two thirds of the membera 
of the General Assembly and ratified in accordance with their respective constitutional 
processes by two thirds of the Members of the United Nations, including all the per¬ 
manent members of the Security Council. 

Article 109 

1. A General Conference of the Members of the United Nations for the purpose of 
reviewing the present Charter may be held at a date and place to be fixed by a two- 
thirds vote of the members of the General Assembly and by a vote of any seven members 
of the Security Council. Each Member of the United Nations shall have one vote in 
the conference. 

2. Any alteration of the present Charter recommended by a two-thirds vote of the 
conference shall take effect when ratified in accordance with their respective consti¬ 
tutional processes by two thirds of the Members of the United Nations including all 
the permanent members of the Security Council. 

3. If such a conference has not been held before the tenth annual session of the 
General Assembly following the'coming into force of the present Charter, the proposal 
to call such a conference shall be placed on the agenda of that session of the General 
Assembly, and the conference shall be held if so decided by a majority vote of the mem¬ 
bers of the General Assembly and by a vote of any seven members of the Security 
Council. 
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CHAPTER XIX 

RATIFICATION AND SIGNATURE 

Article 110 

1. The present Charter shall be ratified by the signatory states in accordance with 
their respective constitutional processes. 

2. The ratifications shall be deposited with the Government of the United States 
of America, which shall notify all the signatory states of each deposit as well as the 
Secretary-General of the Organization when he has been appointed. 

3. The present Charter shall come into force upon the deposit of ratifications by the 
Republic of China, France, the Union of Soviet Socialist Republics, the United King¬ 
dom of Great Britain and Northern Ireland, and the United States of America, and 
by a majority of the other signatory states. A protocol of the ratifications deposited 
shall thereupon be drawn up by the Government of the United States of America which 
shall communicate copies thereof to all the signatory states. 

4. The states signatory to the present Charter which ratify it after it has come into 
force will become original Members of the United Nations on the date of the deposit 
of their respective ratifications. 


Article 111 

The present Charter, of which the Chinese, French, Russian, English, and Spanish 
texts are equally authentic, shall remain deposited in the archives of the Government 
of the United States of America. Duly certified copies thereof shall be transmitted by 
that Government to the Governments of the other signatory states. 

In faith whereof the representatives of the Governments of the United Nations have 
signed the present Charter. 

Done at the city of San Francisco the twenty-sixth day of June, one thousand nine 
hundred and forty-five. 



Appendix V 

LIST OF VISUAL MATERIALS 

The following list of visual materials may be used to supplement 
some of the material in this book. This list, although subdivided by 
chapters, is comprehensive rather than selective. Therefore, we would 
suggest that each film be previewed before using, since some may 
contain information that is too advanced while others may contain 
information that is too elementary. 

These films can be obtained from the producer or distributor listed 
with each title. (The addresses are given at the end of the bibliography.) 
In many cases these films can be obtained from your local film library or 
local film distributor; also, many universities have large film libraries 
from which films may be borrowed. 

The running time (min) and whether it is silent (si) or sound (sd) are 
listed with each title. All the motion pictures are 16mm black and white 
films unless otherwise stated 

Each film has been listed once in connection with the chapter to 
which it is most applicable. However, in many cases the film might be 
used advantageously in other chapters. 

CHAPTER 1—GOVERNMENT AND MODERN SOCIETY 

The Meaning of Feudalism (Coronet lOmin sd). Presents physical 
elements and recreates flavor and spirit of feudal times. 

Interdependence (Howard 30min si). Shows the dependence of 
individuals, communities, and nations upon one another. 

Man the Enigma (Pictorial 30min sd). Democracy as a way of life. 

Democracy (EBF llmin sd). Presents nature and meaning of de¬ 
mocracy with emphasis upon the economic and social conditions required 
to make it succeed. 

Despotism (EBF llmin sd). Portrays characteristics of despotic gov¬ 
ernments with emphasis upon underlying economic and social phenomena. 

CHAPTER 2—COLONIZATION, INDEPENDENCE, AND CONFEDERATION 

Colonial Expansion (EBF llmin sd). North America, 1492-1763, 
showing conflicts among French, English, Dutch, and Spanish. 

Discovery and Exploration (EBF llmin sd). North America, 1492- 
1700, showing paths of explorers and early trade routes. 

1008 
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Courageous Mr. Penn (Allied 84min sd). Struggle for liberty in 
England under Charles II; Penn’s part in founding a free commonwealth 
in Pennsylvania. 

Early Settlers of New England (EBF 1 lmin sd). Shows people of Salem 
about 1626, their mode of life, the beginnings of American democracy. 

Eighteenth Century Life in Williamsburg , Virginia (Eastman 44min sd 
color). A chronicle of early colonial history illustrated by the restoration 
of Williamsburg, the capital of colonial Virginia. 

A Planter of Colonial Virginia (EBF 12min sd). Representative 
phases of colonial life, 1740-1785. 

Give Me Liberty (TFC 20min sd). Virginia in 1765, featuring Patrick 
Henryk famous speech. 

Sons of Liberty (TFC 20min sd color). Story of Haym Solomon, who 
raised a fortune to finance American revolution. 

Jefferson of Monticello (VaStDeptEd 18min sd color). Portrays 
Jefferson's role in history, including drafting the Declaration of Inde¬ 
pendence. 

Our Declaration of Independence (Post 20min sd). Shows characters 
and events that resulted in adoption of the Declaration of Independence. 

Declaration of Independence (TFC 20min sd color). Depicts pre¬ 
liminary drafting and signing of Declaration of Independence. 

Life in the Colonies (Still Films 50 frames FS). 

Old New York (Still Films 50 frames FS). Covers 1675-1775. 

Period Following Revolution — Adoption of Constitution (Still Films 
50 frames FS). 

Declaration of Independence (Still Films 50 frames FS). 

CHAPTER 3—FRAMING AND ADOPTING THE CONSTITUTION 

Servant of the People (TFC 20min sd). Shows the background and mak¬ 
ing of the Constitution. 

Benjamin Franklin (EBF 20min sd). Events in the life of the great 
American statesman, concluding with the Constitutional Convention. 

Seed of the Constitution (Nu-Art 9min sd). Dramatizes Benjamin 
Franklin’s plan for a union of the colonies under the British Crown. 

CHAPTER 4—CONSTITUTIONAL PRINCIPLES 
AND METHODS OF CHANGE 

Our Living Constitution (Coronet lOmin sd color). Shows how basis 
of our government changes and how it grows to meet needs of the times 
while holding to the original principles of thought. 

Meet Your Federal Government (YA 15min sd). Explains power and 
function of Federal government and its three main branches. 
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Our National Government (Knowledge llmin sd). Gives a graphic 
analysis of the national government in all its branches. 

CHAPTER 5—THE FEDERAL SYSTEM 

Westward Movement (EBF 12min sd). Territorial expansion and 
admission of new states, 1790-1890. 

Toward Better Schools for All Children through Federal Aid (NEA FS). 
Supports proposed grants-in-aid for general education. 

CHAPTER 7—INDIVIDUAL RIGHTS 

Glass Bell (AFFilms llmin sd). Story of the average man in France 
under a life of tyranny and threat to all men who are indifferent to 
democratic process. 

Universal Declaration of Human Rights (UnFlmDiv FS). Describes 
human rights of all mankind and gives specific examples of violation. 

Crossroads for America (Research Inst. 35min sd). The other side 
of the film “Deadline for Action” (listed under Chapter 9). Shows what 
Communists are after and how they work. 

Bill of Rights (TFC 20min sd color). Shows struggle to incorporate 
Bill in the Federal Constitution. 

World We Want to Live In (NCCJ llmin sd). Emphasizes the 
importance of religious liberty and tolerance. 

Americans All (MOT 20min sd). A study of how to prevent religious 
and racial intolerance. 

CHAPTER 8—POPULATION, IMMIGRATION, ALIENS, AND CITIZENSHIP 

Immigration (EBF llmin sd). Describes immigration to United 
States and naturalization and induction to citizenship. 

Procedures of the United States for Ships and Passengers Entering the 
United States (Frith 15min si). An authentic description of the procedure. 

Swedes in America (Castle 20min sd). Emphasizes the contribution 
of Americans of Swedish descent. 

Greenie (TFC lOmin sd). A story of a Polish immigrant child learning 
about America. 

Sing a Song of Friendship (Anti-D.L. 30min sd). Through animation 
and music makes strong case for tolerance of all Americans, regardless of 
national origins. 

CHAPTER 9—PUBLIC OPINION AND PRESSURE GROUPS 

Gallup Poll (TFC llmin sd). Shows how this popular poll is con¬ 
ducted. 

Public Opinion (EBF llmin sd). A realistic analysis of public 
opinion, what it is, and how it is formed. 
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Does It Matter What You Thinkt (BIS 15min sd). Depicts formation 
of opinions and their importance. 

Deadline for Action (UE 40min sd). Demonstrates political action in 
influencing Congress. 

Discussion in a Democracy (Coronet lOmin sd color). How students 
tackled the problem of fire losses in their community. 

CHAPTER 10—POLITICAL PARTIES 

You , the People (TFC 20min sd). Shows the operations of a corrupt 
political machine. 

Political Parties (Coronet lOmin sd). Depicts organization and 
functioning of political parties. 

People's Convention (Union 15min sd). Story of the founding of the 
Progressive Party at Philadelphia. 

CHAPTER 11—SUFFRAGE, NOMINATIONS, AND ELECTIONS 

HeU Bent for Election (Brandon 20min sd). Animated cartoon 
political propaganda for the reelection of Franklin D. Roosevelt in 1944. 

Tuesday in November (UWF 20min sd). Explains election process 
and significance of secret ballot. 

A President Is Elected (NYTimes FS). The story of the 1948 election. 

The Old Way and the New (Film Classic 15min si). A campaign film, 
made in 1916, in support of Woodrow Wilson for President. 

CHAPTERS 12-13—CONGRESS 

Nation's Capital (MOT llmin sd). Portrays the various branches 
of government, the city, and the buildings. 

The Congress (MOT 13min sd). Shows the functions of the two 
houses of Congress. 

Inside the Capitol (TFC llmin sd). Shows various parts of the capitol 
with commentary pertaining to its historical background. 

Washington—Shrine of American Patriotism (B&O 30min sd). A 
sight-seeing tour of the nation’s capital. 

How a Bill Becomes a Law (Pictorial 20min sd). Simple explanation 
of how a law is made, where it originates, and procedures it must go 
through. 


CHAPTERS 14-15—THE PRESIDENT 

Inside the White House (TFC llmin sd). Gives an intimate view of 
the White House, executive offices, cabinet members, etc. 

The White House (MOT 15min sd). The house and its traditions. 

Mr. President (Official lOmin sd). Highlights from careers of presi¬ 
dents from McKinley to Franklin D. Roosevelt. 
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Great American Presidents (Handy FS). Series of four strips on Wash¬ 
ington, Jefferson, Jackson, and Lincoln. 

Johnson and Reconstruction (TFC 33min sd). An abridged version 
of the feature film Tennessee Johnson , including impeachment trial. 

Roosevelt Story (Brandon 8Gmin sd). A “film biography” of the life 
and times of Franklin D. Roosevelt. Covers over 40 years of American 
history. 

The Presidency (MOT lOmin sd). Traces present position of presi¬ 
dency from Constitutional beginning of office through development of 
implied powers to status of presidency today. 

Franklin D . Roosevelt (Official llmin sd). His wartime activities, 
at training camps and conferences abroad, UNRRA speech, fourth 
inaugural address, and death. 

Teddy the Rough Rider (TFC 20min sd). Theodore Roosevelt, 1898- 
1914, covering Spanish-American War, New York governorship, vice¬ 
presidency, and presidency. 

Lincoln in the White House (TFC 20min sd). Covers his life and 
events from inauguration to Gettysburg address. 

The Perfect Tribute (TFC 20min sd). President Lincoln at Gettysburg 
and subsequent episode. 

Old Hickory (TFC 20min sd). Biography of Andrew Jackson, including 
his years as President. 

CHAPTER 16—FEDERAL COURTS AND LAW ENFORCEMENT 

The Supreme Court (Coronet lOmin sd). Depicts function and 
operation of Supreme Court. 

Basic Court Procedures (Coronet 15min sd). Points out function of 
courts and how our laws operate. The place of a judicial system in a 
democracy. 

The Supreme Court (MOT lOmin sd). How the court works, progress 
of a case to and through the court. 

CHAPTER 18—FEDERAL POWERS: INTERSTATE COMMERCE 

Along Our Shores (USCoastGd 15min sd). Depicts various activities 
and functions of United States Coast Guard. 


CHAPTER 20—FEDERAL POWERS: ADMIRALTY, POSTAL, AND OTHERS 

Federal Taxation (Coronet lOmin sd). Documents entire United 
States Federal system of taxation. 
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CHAPTER 22—THE CIVIL SERVICE 

Politics and Civil Service (MOT 6min sd). Spoils system in the United 
States and efforts to eliminate patronage. 

Merit System Advancing (NY CCSC 28min sd). Kinds of examinations, 
types of jobs, and methods of promotion. 

CHAPTER 23—PUBLIC FINANCE 

The Mint (TFC 11 min sd). The inside story of the newest United 
States mint at San Francisco. 

Federal Taxation (Nu-Art lOmin sd). National revenues. 

Uncle Sam's Budget (LeagueWVs FS). Relation of federal budget to a 
stable economy. 

The U. S. Customs Safeguards Our Foreign Trade (Firth 15min sd color). 

CHAPTERS 24-26—FOREIGN RELATIONS 

Monroe Doctrine (TFC 20min sd). Shows the circumstances that 
surrounded announcement of the policy. 

Americans All (Castle 20min sd). Shows the interdependence of 
peoples in the Western Hemisphere. 

Expanding World Relationships (Castle llmin sd color). Shows 
development of economic and social interdependence from Jefferson’s 
time to present, emphasizing need for nations to work out ways of settling 
their differences peacefully. 

Watchtower over Tomorrow (TFC lOmin sd). Discussion film; shows 
need for international organization to avoid future wars; Dumbarton Oaks 
and San Francisco conferences. 

Pattern for Peace—Charter of the United Nations (BIS 15min sd). 
Depicts structure and purposes of United Nations. 

People's Charter (FON 17min sd). Shows how and why idea of United 
Nations was bom and how it was organized. 

Now the Peace (Brandon 20min sd). Clarifies basic aspects of the 
organization and program of the United Nations. Contrasts the League 
of Nations with United Nations. 

Defense of the Peace (UnFlmDiv 12min sd). Describes over-all organi¬ 
zation and functions of the various branches of the United Nations. 

Men of Good Will (UnFlmDiv lOmin sd). Story of “international 
civil servants” working at United Nations Headquarters and how they 
work together in international cooperation for peace. 

We, the People of the United Nations (YA llmin sd). Shows the 
purposes and functions of the United Nations. 

Uncle Sam, the Good Neighbor (MOT 20min sd). Portrays the roles 
of Department of State and duties of Foreign Service personnel. 
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We, the Peoples , Unit 1 , The Needs and Purposes of the Charter (YA 40 
frames FS). 

We, the Peoples, Unit 2, The Charter’s Organization (YA 40 frames FS)* 

United Nations Charter (FilmPub FS). Explains provisions of the 
Charter. 

Searchlight on the Nations (Nu-Art 20min sd). How the United Nations 
is working to break down barriers to understanding between peoples. 

Where Will You Hide? (TFC 20min sd color). If a third world war 
comes. 

UN Report (UnFlmDiv FS). A review of four years of United Nations 
history. 

The Marshall Plan (NYTimes FS). The ECA idea in action. 

Foreign Trade (FilmPub FS). Shows nature, extent, and importance 
of foreign trade in modern society. 

Round Trip (IFB 20min sd). Relationship of world trade to American 
life. 


CHAPTER 26—TERRITORIES AND THE DISTRICT OF COLUMBIA 

Territorial Possessions of the United States (IntGeog 22min sd). Story 
of American expansion with photographs of territorial possessions. 

Our Louisiana Purchase (Post 20min sd). Depicts the background 
and purchase of this territory from France. 

Alaska—Reservoir of Resources (EBF llmin sd). Describes the 
territory, its products, and people. 

Alaska—A Modern Frontier (Coronet lOmin sd). Our northern ter¬ 
ritory and potential state. 

People of Hawaii (EBF llmin sd). Describes setting of the islands, 
their native people, and economy. 

Democracy at Work in Puerto Rico (USDA 20min sd). The people of 
Puerto Rico, their farms, crafts, and home industries. 

The Philippine Republic (MOT 16min sd). Reviews past and current 
history of Philippine Islands and presents present problems. 

Panama—Crossroads of the Western World (Coronet lOmin sd). Pre¬ 
sents summary and appraisal of influences determining culture and 
economy. 

Washington, D.C. (TFC llmin sd). Describes the seat of government. 

Puerto Rico and Possessions of United States (StillFilm 50 frames FS). 

Guam (StillFilm 50 frames FS). 

CHAPTER 27—NATIONAL DEFENSE AND WAR MEASURES 

United States Military Academy—West Point (TFC llmin sd). Shows 
life and activities at the academy. 
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West Point (RKORadio 17min sd). Story of United States Military 
Academy. 

This 18 Worth Working For (VA 20min sd). Gives comprehensive 
picture of Veterans* Administration. 

Annapolis (RKORadio 16min sd). Story of United States Naval 
Academy. 

Coast Guard Academy (USCG 20min sd). Shows student life at the 
New London, Connecticut, academy. 

Serving the Merchant Marine (USCG 30min sd). Shows the wide 
range of duties performed by the Coast Guard. 

The United States Navy (StillFilm 50 frames FS). 

The Atomic Bomb (Visual Sciences 60 frames FS). 

Atomic Energy—Problems of International Control (UnFlmDiv FS). 
The formation of the United Nations Atomic Energy Commission; its pro¬ 
posals. 

Air Power Is Peace Power (Eastern Air 30min sd color). Presents 
progress of aviation, showing Captain Rickenbacker asking for powerful 
air forces to repel aggressor nations. 

Air Power (USAirForce 18min sd). Shows tactical role Air Force 
played during First World War and its development to important strategic 
force in Second World War. 

CHAPTERS 29-30—GOVERNMENT AND BUSINESS 

Black Marketing (Castle llmin sd). A case history in the problem of 
price administration. 

Bob Marshall Comes Home (Castle 22min sd). Story of Rural Electri¬ 
fication Administration activities. 

Two Way Street (U.S.Rubber 13min sd). Government experts discuss 
many aspects of world trade. 

Great Swindle (Union 35min sd). Presents labors view of causes of 
inflation and high prices resulting from removal of controls after war. 

Development of Transportation (EBF 12min sd). Transportation in 
the United States during the last 150 years. 

Machine , Master or Slave (NYU 14min sd). Problems of management 
in approach to human and financial factors in technological progress. 

Rural Electrification (ACE 44 frames FS). Shows importance of 
electric power to rural district. 

CHAPTER 31—FEDERAL ENTERPRISES 

Library of Congress (Castle llmin sd). Describes organization and 
operation of Library of Congress. 

Your Postal Service (MOT 18min sd). Shows inner workings of 
United States Post Office. 
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TV A (TVA 20min sd). Presents work and accomplishments of this 
government project. 

Miracle of Hydro (TFC llmin sd). A descriptive presentation of 
the significance of the Bonneville and Grand Coulee Dams. 

Guardians of Our Nation’s Health (Frith 15min sd color). Quarantine 
and inspection at ports of entry. 

CHAPTERS 32*33—LABOR, WELFARE, PUBLIC WORKS, AND HOUSING 

People’s Program (Pictures 23min sd). Story of labor’s program on 
cost of living, housing, Taft-Hartley law, civil liberties, and independent 
political action. 

Within the Gates (USDL 20min sd). Shows development of the factory 
system; makes an appeal for improved working conditions, especially for 
women workers. 

What’s in a Dresst (USDL llmin sd). Portrays labor problems in 
the dress industry. 

Men and Dust (Brandon 16min sd). Depicts hazards of employment 
in a lead mine and need for regulation of working conditions. 

Millions of Us (Brandon 20min sd). Portrays problems of unemploy¬ 
ment and role of unions. 

Roads and Erosion (USSCS 20min sd). Shows highways and typical 
erosion problems. 

Place to Live (Brandon 20min sd). Depicts housing conditions in 
large cities using Philadelphia as an example. 

No Place Like Home (RKORadio 16min sd). Depicts the current 
housing problem and the many factors involved in it. 

New Towns for Old (BIS llmin sd). An English film demonstrating 
need of community planning in rebuilding towns. 

The City (MMA 30min sd). Shows need for city planning and 
housing. Contrasts slums with modern housing developments. 

Housing in Our Times (FPHA 20min sd). Shows operation of the 
housing authority and current housing activities. 

City Within a City (ACE 41 frames FS). A modern housing project. 

Clearirpg the Slums (ACE 43 frames FS). Slum areas and the public 
housing projects that have replaced them. 

Capital Story (Castle 20min sd). Depicts functions and activities 
of Public Health Service. 

Industry’8 Disinherited (Union 20min sd). Deals with problems of 
workers' pensions and old age benefits. 

Life with Grandpa (MOT 17min sd). Discusses physical and economic 
problems of old age and suggests various remedies. 

Old Age and Family Security (SSB llmin sd). Gives a description of 
federal old-age and survivors insurance and its operation. 
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Social Security (TFC llmin sd). Interprets operation of Social 
Security Act from the time of its passage through its various steps to the 
final payment of beneficiaries. 

The Work of the United Stales Public Health Service (Bray 70min sd). 
Story of the Service from simple beginnings in 1798, its duties, and 
accomplishments. 

CHAPTERS 34-35—AGRICULTURE AND CONSERVATION 

The Land (MMA 40min sd). Tells the story of erosion, which in a 
century has destroyed one-seventh of our land. 

Decision for Bill (Castle 25min sd). Depicts activities of United 
States Department of Agriculture. 

The Plow That Broke the Plains (MMA 30min sd). Depicts the 
mishandling of the land drained by the Mississippi, the causes and effects 
of erosion. 

The River (TVA 30min sd). A dramatization of the Mississippi River 
down to recent floods and erosion disasters. 

Heritage We Guard (USSCS 30min sd). Traces early exploitation of 
land and wild life with resulting denudation, erosion, and dust storms. 

Conservation of Nalural Resources (EBF 12min sd). Shows steps 
being taken to conserve water power, forests, and farm lands, effects of wind 
and water erosion and unwise farming, and efforts to check these abuses. 

Seeds of Destruction (EBF lOmin sd). The urgency and need for Con¬ 
servation. 

Reclamation of the Arid West (BR llmin sd). Shows the reclamation 
of deserts resulting from the building of such dams as Boulder and Grand 
Coulee. 

America the Beautiful (USTreas. 20min sd color). Portrays the land, 
people, and resources of America, including vistas of the national parks. 

Water Power (EBF 14min sd). Development of water power in United 
States from early days to modern projects of Niagara, Boulder, and TVA. 

Tree of Life (Castle 19min sd). Depicts story of our use of forest 
resources, replanting, and fire protection. 

The South Grows Green (USSCS 20min sd). Portrays the results of 
changing from one crop system to diversified farming. 

Sign of Dependable Credit (USDA 20min sd). Shows how cooperative 
credit system meets farmers* needs. 

Here Is Tomorrow (Coop League 27min sd). The story of coopera¬ 
tives. 

Ten Years of Coop Credit (Castle 20min sd). Describes farm credit 
system. 

Kids Must Eat (Castle 15min sd). Discusses Federal school lunch 
program. 
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Harnessing Rivers (ACE 39 frames FS). Control of a large river 
system through dams with resultant flood control, electric power, and 
soil conservation. 

Soil Conservation (ACE 51 frames FS). Major factors in conservation 
program; flood and erosion control, tree planting, crop rotation, contour 
plowing, etc. 

Forests of the United States (ACE 48 frames FS). The story of forests 
and the use of their products. 

National Parks of the United States . (ACE 46 frames FS). Scenes 
from Mt. Rainier, Mt. McKinley, Glacier, Yellowstone, Great Smoky, 
and International Peace Parks. 

Indians of the Southwest (ACE 47 frames FS). A general picture of 
Indian tribes from time of Spaniards to present. 

Forest Conservation (EBF 11 min sd color). Points out how the forests 
have been depleted, shows what is and must be done to save them. 


CHAPTER 36—STATE CONSTITUTIONS AND POWERS 

The American Way (ITTCO lOmin sd). A r6sum6 of events of last 
twenty years. Stresses rights granted to Americans in the Constitu¬ 
tion. 


CHAPTER 37—LEGISLATURES AND LEGISLATION 

Wisconsin Makes Its Laws (WisU 30min sd color). Describes com¬ 
plete process of lawmaking in Wisconsin. 

State Legislature (Academy 20min sd). Depicts machinery involved 
in enacting, enforcing, and upholding a state law. 

CHAPTERS 40-41—CITIES, COUNTIES, AND SMALLER UNITS 
OF GOVERNMENT 

Hometown , U.S.A. (Assn.films 20min sd). Depicts typical small 
town, its activities, and problems. 

Small Town (ACE 56 frames FS). Shows characteristics common to 
small towns throughout country. 

Cities: Why They Grow (Coronet lOmin sd). What a city is, why cities 
die, and how to study cities. 

New York City (ACE 53 frames FS). Shows New York as a chief port, 
its industries, people, architecture, location, and history. 

Pittsburgh (ACE 46 frames FS). Shows Pittsburgh as an important 
industrial city and relates its industry to location and history. 
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CHAPTER 42—FINANCE: STATE AND LOCAL 

Property Taxation (EBF llmin sd). Portrays usefulness of property 
taxation, types of government expenditures supported by property levies, 
and procedure of levying taxes on property. 

CHAPTER 43-45—STATE AND LOCAL LAW ENFORCEMENT, 
SELECTED STATE AND LOCAL FUNCTIONS 

Family Affair (NYU 19min sd). Shows family complications and 
civil rights arising from issuance of a temporary restraining order prevent¬ 
ing construction of an aqueduct. 

Unseen Guardians (TFC llmin sd). Shows work done by organiza¬ 
tions which serve as social police. 

Freedom to Learn (USDeptState 17min sd). Shows activities and 
facilities of the State University of Iowa—not only freedom to learn but 
genuine democratic progress. 

Fury (NYU 20min sd). Lynching sequence. Study of a lynching 
mob's formation and behavior. 

Fury (NYU 20min sd). Governor sequence. Shows the governor's 
responsibilities in bringing justice to bear on a lynching mob. 

Fury (NYU 20min sd). Trial sequence. Shows difficulty involved 
in obtaining conviction of lynching mob. 

Defending the City J s Health (EBF lOmin sd). Gives a summary of 
health services in a modern community. 

Protecting the Public (FPI llmin sd). Describes the rehabilitation 
program of the Federal Bureau of Prisons. 

Rural Public Health (ACE 49 frames FS). Pictures work of a county 
health department. 

You the People (TFC 21min sd). Features operations of a corrupt 
city political machine. 

City Water Supply (EBF 1 lmin sd). Describes sources and functioning 
of city water supply. 

Farm and City (Castle 8min sd). Shows the relation of farm to city. 

Tale of Two Cities (UofMinn 20min sd color). Portrays problem of 
sewage disposal of cities along the same river and how problem was solved 
with state and local efforts. 

Ohio Town (Castle 19min sd). Depicts life in an Ohio town on an 
election day for a mayor. 

Your Health Department in Action (Orleans 20min sd). Depicts 
health-protection needs of a community and how they are met. 

Schoolhouse in the Red (Agrafilm 42min sd color). Deals with problems 
involved when schools of small communities join up with larger units. 



1020 


THE AMERICAN SYSTEM OF GOVERNMENT 


Fight for Better Schools (MOT 18min sd). Tells story of how citizens 

of a community fought for and got a better school. 

Centralized School (ACE 54 frames FS). Deals with educational 

program and activities of an up-to-date consolidated school. 

SOURCES OF FILMS LISTED ABOVE 

Academy—Academy Films, P.O. Box 3088, Hollywood, California. 

ACE—American Council on Education, 744 Jackson Place, Washington, 

D.C. 

AFFilms—A. F. Films, Inc., Room 1001, 1600 Broadway, New York 19. 

Agraiilm—Agrafilms, Inc., P.O. Box 967, Athens, Georgia. 

Allied—Allied 16mm Distributors Corp., 1560 Broadway, New York 16. 

Anti-D.L.—Anti-defamation League, 212 5th Ave., New York 10. 

Assn.hlms—Association Films, Inc., 35 W. 45 St., New York 19. 

B&O—Baltimore & Ohio Railroad Company, Director of Public Relations, 
Baltimore, Maryland. 

BIS—British Information Services, 30 Rockefeller Plaza, New York 20. 

BR—Bureau of Reclamation, Department of the Interior, Washington, 
D.C. 

Brandon—Brandon Films, Inc., 1700 Broadway, New York 19. 

Bray—Bray Studios, Inc., 729 Seventh Ave., New York 19. 

Castle—Castle Films Division United World Films, Inc., Russ Building, 
San Francisco 4, California. 

Coop League—Cooperative League, 167 W. 12 St., New York 11. 

Coronet—Coronet Instructional Films, 65 E. South Water St., Chicago 1, 
Illinois. 

Eastern Air—Eastern Airlines, 10 Rockefeller Plaza, New York 20. 

Eastman—Eastman Kodak Company, Informational Films Division, 
343 State St., Rochester 4, New York. 

EBF—Encyclopaedia Britannica Films, Inc., 1150 Wilmette Ave., Wil¬ 
mette, Illinois. 

FPHA—Federal Public Housing Authority, Washington, D.C. 

Film Classic—Film Classic Exchange, 1645 N. La Brea Ave., Hollywood 28, 
California. 

FilmPub—Film Publishers, Inc., 25 Broad St., New York 4. 

FON—Films of the Nations, Inc., 55 W. 45 St., New York 19. 

FPI—Federal Prisons Industries, Department of Justice, Washington, 

D.C. 

Frith—Frith Films, 840 Seward St., Hollywood 38, California. 

Handy—Jam Handy Organization, 2821 E. Grand Blvd., Detroit 11, 
Michigan. 

Howard—Howard University, Washington, D.C. 
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IFB—International Film Bureau, Suite 1500, 6 N. Michigan Ave., 
Chicago 2, Illinois. 

IntGeog—International Geographic Pictures, 1776 Broadway, New 
York 19. 

ITTCO—International Theatrical and Television Company, 25 W. 45 St., 
New York 20. 

Knowledge—Knowledge Builders, 625 Madison Ave., New York 22. 

LeagueWVs—League of Women Voters, 726 Jackson PL, Washington 6, 
D.C. 

MMA—Museum of Modern Art Film Library, 11 W. 53 St., New York 19. 

MOT—March of Time Forum Films, 369 Lexington Ave., New York 17. 

NCCJ—National Conference of Christians and Jews, 381 Fourth Ave., 
New York 16. 

NEA—National Education Association, 1201 16 St. N.W., Washington 6, 
D.C. 

Nil-Art —Nu-Art Films, Inc., 145 W. 45 St., New York 19. 

NYC’CSC—New York City Civil Service Commission, 299 Broadway, 
New York 7. 

NYTimes—New York Times School Service Department, New York 18. 

NYU— New York University Film Library, 26 Washington PL, New 
York 3. 

Official -Official Films, Inc., 25 W. 45 St., New York 19. 

Orleans—Samuel P. Orleans & Associates, Inc., 211 W. Cumberland Ave., 
Knoxville 15, Tennessee. 

Pictorial—Pictorial Films, Inc., 625 Madison Ave., New York 22. 

Pictures --Pictures, Ltd., 141 N. Orange Dr., Hollywood 36, California. 

Post Post Pictures Corp., 115 W. 45 St., New York 19. 

Research Inst..— Research Institute of America, Inc., 292 Madison Ave., 
New York 17. 

RKORadio—RKO Radio Pictures, Inc., 1270 Sixth Ave., New York 20. 

SSI3- Social Security Board, Washington, D.C. 

Still Films —Still Films, Inc., 8443 Melrose Ave., Hollywood 46, California. 

TFC-Teaching Film Custodians, Inc., 25 W. 43 St., New York 18. 

TVA—Tennessee Valley Authority, Film Services, Knoxville, Ten¬ 
nessee. 

UE—United Electrical, Radio, and Machine Workers of America, 11 E- 
51 St., New York 22. 

UnFlmDiv—United Nations, Film Division, Lake Success, New York. 

Union—Union Films, 111 W. 88 St., New York 24. 

ITofMinn—Audio-Visual Department, University of Minnesota, Minne¬ 
apolis, Minnesota. 

USAirForce—United States Department of the Air Force, Directorate of 
Public Relations, Washington 25, D.C. 
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USCG—United States Coast Guard Headquarters, Chief, Public Informa¬ 
tion Division, Washington 25, D.C. 

USCoastGd—See USCG 

USDA—United States Department of Agriculture, Motion Picture 
Service, Office of Information, Washington 25, D.C. 

USDeptState—United States Department of State, Office of Information 
& Educational Exchange, 35 W. 45 St., New York 19. 

USDL—United States Department of Labor, Motion Picture Division, 
Washington, D.C. 

U.S.Rubber—United States Rubber Co., Advertising Department, 1230 
Sixth Ave., New York 20. 

USTreas.—United States Treasury Department, United States Savings 
Bonds Division, Washington 25, D.C. 

UWF—United World Films, Inc., 1445 Park Ave., New York 29. 

VA—Veterans’ Administration, Visual Aids Service, Office of Public 
Relations, Washington 25, D.C. 

VaStDeptEd—Virginia State Department of Education, Film Production 
Service, Richmond 16, Virginia. 

Visual Sciences—Visual Sciences, Suffern, New York. 

WisU—University of Wisconsin, Bureau of Visual Instruction, University 
Extension Division, 1312 W. Johnson St., Madison 6, Wisconsin. 

YA—Young America Films, Inc., 18 E. 41 St., New York 17. 
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Absentee voting, 245 

Accountant General, as proposed by 
Hoover Commission, 497 
chart, 498 

Accused, protection of, 149-157 
chart, 154 

Adjudication, administrative, 450-452 

Administrative areas, 124, 440-442 

Administrative organization, 432-456 
adjudication by, 450-452 
agencies (see Agencies, U.S.) 
boards and commissions, 443-444 
(See also Independent establishments) 
bureaus (see Executive departments, 
U.S.) 

constitutional and statutory provisions, 
433-434 

control over action of, 452-456 
judicial review (see Constitutional 
principles) 
legislative, 455-456 
federal field services, 442-443 
government corporations, 444-446 
legislation on, 447-449 
licensing powers, 449-450 
national departments (see Executive 
departments, U.S.) 
orders, issuance of, 450 
problems of, 440-447 
reorganization of, 434-440 
separation of powers (see Constitutional 
principles) 
theory of, 432-433 

Administrative Procedure Act of 1946, 
448, 455 

Administrative Reorganization Act, of 
1939,303,305-307,310,313,435,437, 
464, 496 
of 1945, 437 

of 1949, 307, 313, 435-438, 444 

Admiralty cases, 331 

Admiralty power, 417-418 

Advertising, false and misleading, federal 
regulation of, 658 

Agencies, U.S., 303, 306-313, 433, 437 
chart, 311 

Agricultural Act of 1948, 791 

Agricultural Adjustment Act, of 1933,277, 

787 

of 1938, 788-789 

Agricultural Exemption Act of 1922, 654 
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Agricultural Marketing Act of 1929, 787 
Agriculture, 778-792 
Aiken Act of 1948, 791 
Brannan plan, 791-792 
credit for, 782-784 
commodity, 783-784 
for farm cooperatives, 783 
Farm Credit Administration, 784 
farm loans, 782 
short-term, 782-783 
Department of, 310, 773-779 
farm security, 789-792 
marketing services for, 784-786 
commodity exchanges, 785 
crop reporting, 784-785 
marketing agreements, 786 
standards and grades, 785 
surplus marketing, 785-786 
production control, 786-789 
research in, 779-782 
channels of information to farmer, 
781-782 
chemical, 781 
dairying, 780 
farm economics, 781 
home’economics, 781 
livestock and meat, 779-780 
plant life, 780-781 
wartime price supports, 790-791 
Aiken Act of 1948, 791 
Air Commerce, Bureau of, 685-686 
Air Force, Department of, 605, 611— 
612 

U.S., components of, 612 
reasons for separate, 611 
training schools for, 612 
Alaska, 578-579 
government of, 580-581 
statehood for, 91, 581 
Alaskan Railroad, 703 
Alexandria Conference, 33 
Alien and Sedition Acts of 1798, 146 
Alien Property Custodian, 174 
Alien Registration Act of 1940, 171, 
173 

Aliens, 171-174 
enemy, 173-174 

federal discrimination against and reg¬ 
istration of, 173 
number of, 171 

state and local discrimination against, 
172-173 

status of, 171-172 
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Allied Council for Japan (ACJ), 484 
Ambassadors (see Diplomats) 
Amendments, to state constitutions. 814- 
817 

proposal by constitutional conven¬ 
tion, 814-815 

proposal by constitutional initiative. 
816 

proposal by legislature, 815-816 
ratification of, 816-817 
to U.S. Constitution, 67-74 
Civil War, 70-71 
difficulty in obtaining, 72-73 
first twelve, 70 
procedure of, 68, 73-74 
proposal of, 67-68 
ratification of, 68-70 
recent, 71-72 
and riders, 277 
Sixteenth to Nineteenth, 71 
state participation in, 98 
suggested, 74 
text of, 985 
timetable of, 73 

(See also Civil rights and liberties) 
American Federation of Labor, 202- 
204 

Labor's League for Political Education, 
204 

American Institute of Public Opinion, 
188-190 
Amnesty, 322 

Amusements, federal regulation of, 384 
Anarchism, 11 
Annapolis Convention, 33 
Antifederalism in ratification of U.S. Con¬ 
stitution, 50-53 * 

Antitrust legislation, 653-654 
applied to labor unions, 73-* 
enforcement of, 655 
exemptions from, 654-655 
TNEC, findings and recommendations 
of, 655-656 

Appointments, 277, 316-318 
confirmation of, 316-318 
presidential powers of, 316 
removal from, 318 

Arbitration in labor disputes, 728-732 
Arms, right to bear, 149 
Army, Department of, 605, 608-610 
U.S., components of, 609-610 
Engineers' Corps power projects, 715 
federal rules governing, 410-412 
training schools for, 612 
Articles of Confederation, 29-33 
chart of governmental structure under, 
31 

comparison with U.S, Constitution, 
4fi-48 

text of, 968-972 
Ashhurst-Sumners acts, 120 
Assembly, freedom of, 148-149 
Atlantic Charter, 566 
Atomic control, 621-623 


Atomic Energy Commission, UN, 564, 622 
U.S., 622-623 

map of facilities under, 622 
Attainder, bill of, 151 
Attorney General's Committee on Admin¬ 
istrative Procedure, 448, 451-455 
Australian ballot, 243 
Autocratic government, 9 

B 

Bail, 156 
Ballots, 249 
Australian, 243 
general election, 214 
presidential primary, 234-236, 293-294 
primary, 241 

Bankruptcy, federal control of, 424-426, 
647-648 

Banks, federal (see Money and banking) 
Bicameralism, 812, 821 827, 868, 952 
Bill of attainder, 151-152 
Bill of Rights, 51, 70, 129-130 
in state constitutions, 813 
(See also Civil rights and lil>erties) 
Bituminous Coal Acts, 660, 807 
Blind, federal aid to, 756-757 
Boards, federal (see Indeijendent cstatv- 
lishments) 

Bonneville Administration, 720-721 
map, 720 

Boroughs (.sec Municipalities) 

Brannan plan for agriculture, 791-792 
Bretton Woods agreements, 565 
Brookings Institution recommendations on 
departmental reorganization, 435 
Budget, Bureau of, 306-307, 443, 492 -493 
(See also Finance, public) 
federal (see Finance, public) 

Budget and Accounting Act of 1921, 492, 
501 

Bureaus, administrative (see Executive de¬ 
ar tments, U.S.; and under name of 
ureau) 

Business, aids to, 625-650 

Commerce Department, 627-630 
debt relief and financial, 647-650 
federal planning, 630-634 
foreign trade, promotion of, 637 -638 
patents, trade-marks, and copyright, 
642-647 

research, standards, and statistics, 
638—642 

tariffs and subsidies, 634-637 
federal regulation of, 652-693 
communications, 690-693 
competition and trade practices, 653- 
660 

consumer’s services, 663-669 
electric power and natural gas, 687- 
690 

food and drug, 663- 665 
housing, 669-672 
liquor and narcotics, 660-663 
local, 382-384 
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Business, aids to, federal regulation of, 
nutritional research and education, 
005 

price control, 006-668 
rationing, 008-069 
rent control, 008 
securit icK, 052-053 
transijortation, 678-087 
utilities, 074-093 

governni(»nt ownership of (see Federal 
enterprises: Local enterprises; Htate 
enterprises) 

number of enterprises, chart, 020 
taxation of, 900-901 
Business organizations, 204-205 
Buying and selling, federal regulation of, 

* 388 

C 

Cabinet, TT.S. presidential, 303 
Cable Act of 1922, 177 
Campaign funds, political, 219-223 
charts, 220, 222 

Campaigns, political, methods of conduct¬ 
ing, 212 243 

Capital punishment, problem of, 924-925 
Captures, rules governing, 410 
Carriers, tyijes of, 071-075 
(See also Transportation) 

Caucus, congressional, 202-203 
Censorship, 191-193 
Census, Bureau of, Oil 
Central intelligence Agency Act of 1949, 
107 108 

Centralization, 110-120 

arguments for and against, 125-120 
federal cooperation and expansion, 119— 
123 

federal credits for state taxation, 118- 
119 

federal grants to states, 110-117 
tabic of, I 13 

federal-state financial arrangements, 
117-118 

reform of federal system, proposed, 123- 
128 

Chamber of Commerce of Cnitcd States, 
204 

C 1 handler Act of 1938, 425, 047-048 
Charter colonies, 20 

Cheeks and balances of power in Consti¬ 
tution, 02 
Child aid, 704-707 
chart, 700 

Child labor legislation, 737-740 
Chinese Exclusion Act, repeal of, 109 
Circuit Courts of Appeal, 338 
chart, 340 
map, 339 

Cities (see Municipalities) 

Citizenship, 175-181 
by birth, 176-177 

and naturalization, distinctions be¬ 
tween, 180-181 


Citizenship, defined, 175-176 
before 1808, 175 
jus sanguini8 } 175-176 
jus soli, 175-176 
loss of, 181 

by naturalization, 177-178 
privileges and immunities of, 157-158 
of women, 177 

Civil Aeronautics Authority (CAA), 685- 

686 

Civil cases, 331 
chart, 341 

Civil rights and liberties, 128-158 

ability of Federal government to safe¬ 
guard, 131-132 

absolute and relative nature of, 128- 

129 

as affected by postal power, 421-423 
ot aliens and nationals, 130 
chart of, 129 

Congressional battle on, 137 
governments limited by, 129-130 
as guaranteed to persons and property, 
137-149 

compensation for property taken for 
public use, 140 
due process of law, 139-140 
equal protection of laws, 142-143 
freedom of assembly and petition, 
148-149 

freedom of speech and press, 145-148 
impairment of contracts, 140—141 
life, liberty, and property, 137-138 
quartering of soldiers, 149 
religious faith and practice, 143-145 
right to bear arms, 149 
slavery, prohibition of, 138-139 
titles of nobility, 141 
inadequacies of machinery, chart of, 135 
list of, as guaranteed by Constitution, 

130 

President's Committee, 132-137 
proposed remedies, 133-137 
report of, 132-133 

privileges and immunities of citizens, 
157-158 

safeguards for persons accused of 
crimes, 149-157 
bail and punishment, 156 
bill of attainder, 151-152 
chart. 154 

double jeopardy, 156-157 
ex post facto legislation, 152 
habeas corpus, 150-151 
indictment by $rand jury, 153-154 
searches and seizures, 152-153 
self-incrimination, 155 
treason, definition of, 149-150 
trial by jury, 155 

sanctions to safeguard, chart of, 134 
states limited by, 130 

Civil service, 459-488 
agencies, federal, 462-467 
types of, 462 
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Civil service, appointing process, 474-477 
eligible list, preparation of, 474-476 
classification in, 477-478 
chart, 479 

compensation in, 478-483 
charts, 479-482 
early policies in, 459-460 
early reform in, 460-461 
efficiency in, 483-485 
disciplinary action, 484-485 
service ratings, 483-484 
examinations for, 473-474 
expansion, early and recent, 469-470 
extent of federal, 467-471 
chart, 468 

Hoover Commission recommendations, 
464-467 
chart, 466 

merit system groups in, 471 
morale and prestige in, 485-486 
postwar problems, 470-471 
President's Committee on Administra¬ 
tive Management, proposals of, 465 
retirement systems in, 487-488 
selection process in, 471-474 
application, 473 
recruitment, 471-472 
spoils system in, 460 
state and local, 461-462, 849 
training for, 488 
unionization in, 486-487 
veterans’ preference in, 475-476 
Civil Service Assembly of United States 
and Canada, 471 

Civil Service Commission, U.S., 307, 434, 
462-463 

Civilian Conservation Corps (CCC), 768- 
769 

Civilian defense, 619-620 
Classification Act {see Federal Classifica¬ 
tion Act) 

Clayton Act of 1914, 653-654 
Coal, conservation of, 807 
{See also Guffey Coal Acts) 

Coast and Geodetic Survey, 642 
Collective bargaining, 732-737 
Collective security, 549-550, 620-621 
Collectivism, 12-13 

Colonial government {see Colonies, Brit- 
ish-American) 

Colonies, 6 

British-American, 16-23, 253 
governments, chart of, 19 
governors of, 839-840 
focal government, 20-23 
map of, 18 

rebellion against England, 23-26 
types of, 17-20 
twentieth-centuiy, chart, 4 

(See also United Nations, Trustee¬ 
ship Council) 

Colonization, American, 15-23 
Colorado River power projects, 712-713 
Columbia River power projects, 720-721 


Commerce, Constitutional Convention on, 
44-45 

Department of, 310, 627-630 
charts, 628-629 
federal regulation of, 379-393 
interstate {see Interstate commerce) 
Secretary of, 627 

Commission form of municipal govern¬ 
ment, 869-871 
chart, 870 

Commission on Organization of Executive 
Branch of Government {see Hoover 
Commission) 

Commissions, federal {see Independent 
establishments) 

Committee on Administrative Manage¬ 
ment {see President’s Committee on 
Administrative Management) 
Committees of Correspondence, colonial, 
24-25 

Commodity Credit Corporation, 783-784 
Commodity Exchange Authority, 785 
Common law, 331 

Communication, channels of, 193-200 
motion picture's, 198-200 
newspapers, 193-195 
radio and television, 195-198 
Communications, federal regulation of, 
387-388, 690-693 
Communism, 10, 11 
Compacts, interstate, 103-104 

states denied power to ('liter into, 92 
Compensation, for property taken for pub¬ 
lic use, 140 

of top federal officials, chart, 300 
Competition and trade practices, federal 
regulation of, 653-660 
advertising, false and misleading, 658 
antitrust legislation, 653-656 
Federal Trade Commission procedure, 
658-659 

National Industrial Recovery Act, 659- 
660 

unfair methods, 656-658 
Comptroller General, 307, 496-497 
Conciliation in labor disputes, 728-732 
Confederation, U.S., 29-34 
achievements of, 32 
Articles, adoption of, 29 

comparison with U.S. Constitution, 
46-48 

Congressional powers under, 30 
government under, 30-31 
chart of, 31 

nature of union under, 29-30 
state obligations under, 30-31 
weaknesses of, 32-33 
Congress, Continental, 25-26, 253 
Congress, U.S., 252-288 
admission of states, conditions imposed, 
90-91 

apportionment, Cook County, map of, 
257 

map of, 255 



INDEX 


1027 


Congress, U.S., apportionment, 
methods of, 254-255 
Ohio, map of, 258 
Senate, 97, 258-259 
within slates, 256-258 
appraisal of. 279-280 
under Article's of Confederation, 30 
bills, procedure, 270-277 
amendments and riders, 277 
calendars, 271 
chart, 272 

Commit bn* of Whole, 273 
committee stage, 271 
consideration on iloor, 273-274 
discharge rule, 275 
House closure', 274 
introduction, 270-271 
selection for consideration, 271-273 
in Senate, 276 

Senate filibustering and closure, 276- 
277 

voting in House, 274-275 
committees, House select, 267 
House standing, 266-267 
joint, 208, 278 
Senate, 267-268 
control of, external, 280 
delegation of authority by, 321, 32.5-326 
elaboration of Constitution by, 75-76 
election of President by, 279, 292 
House of Representatives, floor leaders, 
205-200 

procedure in, 270-275 
Rules Committee, 266 
Speaker of, 263 -265 
impeachment, by, 278-279 
joint, procedure, 278-279 
localism and sectionalism in, 280-281 
party government in, 262-264 
campaign committees, 264 
caucus or conference, 262-263 
chart, 282 

in committees, 263-264 
leadership, 263 
personnel of, 259-261 
compensation of, 260-261 
experience of, 260 
privileges of, 200 
qualifications of, 259-260 
powers of, legislative, 359-360 
nonlegislative, 357-359 
restrictions on, 360-364 
(See also Federal powers) 
problems of, 279-282 
records and laws, 278 
reform proposals for, 282-288 
aids, legislative, 285 
leadership and committees, 283 
public understanding of, 285-287 
relations with executive, 282-283 
table of, 284 

reorganization of 1946, 287 
representation, apportionment of (sec 
apportionment above) 


Congress, U.S.j representation, Connecticut 
compromise, 43-44 
constitutional provisions for, 97, 254 
Senate, appointments, confirmation of 
and removal from, 277, 316-318 
leaders in, 266 
procedure in, 276-278 
treaties, ratification of, 277-278, 538 
sessions of, 261-262 
structure and history, 252-254 
terms, proposed changes in, 286 
treaties, 320, 537-538 
Congress of Industrial Organizations, 202- 
204 

Political Action Committee, 203-204 
Congressional Reform Act of 1946,206,261 
Connally Resolution, 555 
Connecticut compromise' on U.S. constitu¬ 
tion, 43-44 

Conscientious objectors, conscription of, 
614-616 

Conscription, 404-407 
of labor, 406-407 
military, G12-617 

of conscientious objectors, 614-616 
history of, 404-405, 612-613 
1948 law, 406, 616-617 
peacetime, 405-406 
permanent draft, campaign of, 613- 
614 

of property, 407 
Conservation, 794-808 
agencies for, 797 
chart, 799 

fish and wild life, 801-806 
foiest, 801-804 
land policy, 807-808 
of mineral resources, 806-807 
movement for, 795-797 
National Park Service, 804 
not'd for, 794-795 
soil, 787-788, 797-800 
water, 800-801 
Constable's, 916-917 

Constitution, U.S., comparison with Arti¬ 
cles of Confederation, 46-48 
methods of change of, 66 77 
amendments to, 67-74 
custom and usage, 77 
executive interpretation, 76-77 
judicial interpretation, 74-75 
legislative elaboration, 75-76 
ratification of, 47-53 

Federalists and Antifederalists, 50-53 
popular participation in, 53 
procedure of, 48-50 
sources of, 45-47 
text of, 973-985 

Constitutional Convention (1787), 35-45, 
290-291 
calling of, 35 
compromises in, 43-45 
conclusion of labor by, 45 
critical period in, 42—43 
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Constitutional Convention (1787), organ¬ 
ization of. 38-39 
personnel or, 35-38 
estimates of, 37-38 
qualifications of, 30-37 
plans before, 39-42 
chart of, 40-42 
records of, 39 

Constitutional conventions, state, 814-815 
Constitutional courts, 330, 332-342 
Constitutional principles, 56-66 
federal supremacy, 59 
federal system, 58- 59 
judicial review, 63-66, 452 -454 
basis for, 64-4)5 
experience with, 65-66 
intention of, 64 
reforms, proposed, 454-455 
limited government, 60-61 
popular sovereignty, 56-58 
in fraction of people, 57 
in people of whole nation, 56-57 
ana right to revolt, 57-58 
representative' system, 59-60 
separation of powers, 61-63, 446-447 
basis of, 61-62 
checks and balances, 62 
criticisms of, 62-63 
Constitutions, state, 810-820 
age of. 818-819 
amendments to, 814-817 
appraisal of, 817-820 
early, 28-29, 810-812 
form and content of, 812-814 
framing and adoption of, table, 811 
length of, 817-818 
Missouri, new constitution of, 820 
model, 819-820 

Consular service (see Foreign Service) 
Consuls, appointment and reception of, 
524-525 

classification of, 524 
privileges and immunities of, 526 
removal of, 526 

Consumers services, federal regulation of, 
663-669 

Continental Congress, First and Second, 
25-26 

Contract theory of state origin, 2 
Contracts, impairment of, 140-141 
Copyrights, issuance of, 426-427, 646- 
647 

Coroners, 919-920 
Corporations, government, 444-446 
Corrupt Practices Act, 222 
Council-manager form of municipal gov¬ 
ernment, 871-872 
chart, 871 

Council of Economic Advisers, 631-632 
Council of State Governments, 106-107 
Counterfeiting, punishment of, 376 
Counties, 882-890 
classification of, 883-885 
district divisions, 892-893 


Counties, government of, appointive, 887- 
888 

boards, 885-886 
chart, 886 

elective officers, 887 
new forms, 887-890 
table, by state's, 889 
health units in, chart, 761 
number and size of, 883 
map, 884 

origin and development of, 882-883 
►Southern colonial, 21 -22 
(See also Local government) 

County attorney, 918-919 
Court of Claims, 343 
Courts (see Federal courts; State courts) 
Credit, business, 648-649 
Crime Compact (1934), 101 
Crimes, estimated numlx'r of, charts, 912- 
913 

persons accused of, safeguards for, 149- 
157 

chart, 154 
Criminal cases, 331 
chart , 311 

Criminal offenses, common federal, 351 - 
352 


Criminals, extradition of, 102-103 
Crop Insurance Corporation, Federal, 789 
Cuba, 277 

Cultural relations, promotion of, 540-541 
Curfews, 407-408 

Currency (see Money and banking) 
Customs and Patent Appeals, Court of, 
343 


Customs Court, U.S., 343 
Customs duties, 508 


D 

Deaf, federal aid to, 757-758 
Death taxes, 506-507, 509, 900 
Debt, public, 515 517 
Declaration of Independence, 26-28 
text of, 965-967 

Defense, national (see National defense) 
Secretary of, 603-605 
of state's, federal guarantee of, 97 
Defense Department,, 310, 605 
Delegated powers of national government, 
85, 359, 361-363 
Democratic government, 9 
Democratic party, 214 
(See also Political parties) 

Democratic process of policy making, 185- 
186 

chart, 185 

Departments, executive (see Executive 
departments; also under name of de¬ 
partment) 

Deportation, 170-171 

Diplomatic service (see Foreign Service) 

Diplomats, appointment and reception of, 
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Diplomats, classification of, 524 
privileges and immunities of, 525 
removal of, 526 

Displaced Persons Act of 1948, 167 
Distribution of powers, governmental sys¬ 
tems classified by, 8 
in state constitutions, 813 
in U.S. government, 85-88 
delegated powers, 85 
examples, chart, 86 
implied powers, 85-87 
state powers, 87-88 
supreme law of land, 88 
(See also Federal powers) 

District attorney, 918-919 
District courts, 340-3-42 
map, 339 

District- of Columbia, 592-594 
courts of, 344 

disfranchisement in, 593-594 
government of, 592-593 
Districts, county, 892 893 
sjK'cial, 893-895 

Divine-right theory of state origin, 2 
Divorce, interstate recognition of, 101 
Dominions, 5 
Double jeopardy, 156-157 
Due process of law as guaranteed by Con¬ 
stitution, 139-140 

Dumbarton Oaks Conference, 550, 555- 
556 

E 

?>onomic Advisors, Council of, 309 
Economic Recovery Program, 551, 553 
chart, 554 

Economic theory of state origin, 2 
Education, 717-754 
charts 933-934 

federal aid, proposals for extension of, 
751-752 

Howard University, 753 
Indians, schools for, 753-754 
land-grant colleges, 747-750 
Office of Education, 747 
research, consultative, and advisory ed¬ 
ucational service's, 751 
state) and local, 932 -935 
vocational, 750-751 
vocational rehabilitation, 752-753 
Elections, 242-250 
absentee voting, 245 
administration of, 243-245 
authority over, 243 
burden on voters of, 248-250 
initiative, referendum, recall, 247-248 
presidential, by Congress, 232, 279, 292 
constitutional provisions for, 291-292 
by electoral college, 292, 295 
first, 53-54, 292 
popular vote, chart, 296 
popular vote, maps, 297 
reforms in, proposed, 295-298 
state procedure, 292-295 


Elections, primary, direct, 240-242 
presidential, 234-237 
white, 231-232 

proportional representation (PR), 246- 
247 

state obligation to conduct, 98, 243, 822 
Electoral process, 227-250 
campaigns, 242-243 
nominations, 232-242 
suffrage, 227-232 

Electric power, federal projects, 427-428, 
708-724 

administration of, 710-712 
Army Engineers’ Corps projects, 715 
Bonneville Administration, 720-721 
Bureau of Reclamation projects, 712- 
714 

cooperatives for farmers, 723-724 
Hoover Commission recommenda¬ 
tions, 710 712 
maps of, 709, 714 

St. Lawrence waterway and power 
project, 721-723 

Southwestern Pow T er Administration, 
721 

TVA, 715-720 

federal regulation of, 687-690 
holding companies, 689-690 
Emergency |K>wers, of federal government, 
360-361 

of president, 326 

Emergency Relief and Construction Act, 
767 

Emergency spending, federal, 649-650 
(See also Federal Works Agency; Work 
relief) 

Employers’ Liability Act of 1908, 773 
Employment Act of 1946, 309, 631-632 
Employment offices, 743-744 
Enemy aliens. 173-174 
Equal protection of laws, 142-143 
Equity, 331-332 
Erdman Act of 1898, 734 
Espionage Act of 1917, 146 
Ex post facto legislation, 152 
Excise taxes, 507-508 11 
Executive, form of, Constitutional Con¬ 
vention decision, 290-291 
government classified by, 8-9 
Executive depart men la, U.S., 309-313, 
434-440 

bureaus, 439-440 

reorganization of, 436-437 
chart, 311 

internal organization, 438-440 

chart of Hoover Commission recom¬ 
mendations, 440 

reorganization proposals, 434-440 
Expansion, U.S., 546-547 
Expenditures, governmental, 513-515, 
903-905 
charts, 513-514 
extent of, 513 
by functions, 513-515 
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Expenditures, local, 903-905 
state, 903 

Export-Import Bank, 637-638 
Extradition of fugitives, 102-103 


Fact-finding boards, 730-732 
Fair Employment Board, 465 
Fair Labor Standards Act of 1938, 659, 
738-742 

Far Eastern Commission (FEC), 596-598 
chart, 597 

Farm Bureau Federation, American, 201 
Farm Credit Administration, 436, 784 
Farm groups in politics, 201-202 
Farm mortgage legislation, 424-425 
Farm power cooperatives, 723-724 
Farm Security Administration (FSA), 
790 

Farmer's Home Administration, 790 
Farmers' Union, 201-202 
Fascism, 13 

Federal Bureau of Investigation, 351 
Federal Classification Act, of 1923, 478 
of 1949, 478 
chart, 479 

Federal Communications Act of 1934,195, 
319, 449, 690 

Federal Communications Commission 
(FCC), 193, 196-197, 690 
Federal cooperation and expansion, coop¬ 
erative and reciprocal arrangements, 
121 

direct expansion of activities, 122-123 
federal-local relations, 121-122 
interstate commerce, restricting lanes of, 
119-121 

Federal courts, 330-350 

administrative functions of, 344-345 
administrative office of, 345 
cases, types of, 331-332 
charts, 341 
chart, 334 

checks upon, 346^347 
Circuit Courts or Appeal, 338 
chart, 340 

constitutional courts, 332-342 
jurisdiction of, 332-333 
map of, 339 
Court of Claims, 343 
Court of Customs and Patent Appeals, 
343 

Customs Court, 343 
in District of Columbia, 344 
district courts, 340-342 
personnel of, 342 

judicial administration of, 344-346 
centralization of, 345-346 
legislative courts, 342-344 
reorganization, recent controversy over, 
346-350 

adoption of President's proposals, 
349-350 


Federal courts, New Deal legislation, con¬ 
stitutionality of, 347-348 
President's proposals of 1937, 348-349 
Supreme Court, 333-338 
territorial courts, 343-344 
types of, 330 

Federal Emergency Relief Act of 1933, 768 
Federal enterprises, 444-446, 695-724 
Alaskan Railroad, 703 
government ownership, problem of, 695- 
698 

Inland Waterways Corporation, 703- 
704 

map, 705 

Merchant Marine, 704-708 
Panama Canal Zone operations, 588, 
701-703 

postal service, 698-701 
power projects, 427-428, 708-724 
administration of, 710-712 
Army Engineers’ Corps projects, 715 
Bonneville Administration, 720-721 
Bureau of Reclamation projects, 712- 
714 

cooperatives for farmers, 723-724 
Hoover Commission recommenda¬ 
tions, 710-712 
maps of, 709, 714 

St. Lawrence waterway and power 
project, 721-723 

Southwestern Power Administration, 
721 

TVA, 715-720 
revenues from, 509 
Federal field services, 442-443 
Federal government, 8, 79 
Federal grants-in-aid, 110-117 
appraisal of, 115-117 
charts of, 113, 906 
conditions attached to, 112-114 
equalization through variability, 114- 
115 

for health programs, chart, 760 
nature of subsidy system, 111 
services aided by, 112 
Federal Highway Act of 1921, 634 
Federal Home Ix>an Banks, 669-671 
Federal Housing Administration (FHA), 
671 

Federal law, 331 

Federal law enforcement, 350-354 
Federal Loan Agency, 310-311, 437 
(See also Housing and Home Finance 
Agency) 

Federal-local relations, 121-122 
Federal Mediation and Conciliation Serv¬ 
ice, 729 

Federal officials, election of, 85 
(See also Elections) 

Federal Personnel Council, 464 
Federal Power Commission, 687-689 
Federal powers, 357-431 
admiralty and maritime, 417-418 
bankruptcy, 424-420 
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'Federal powers, broadened interpretation 
of, 122-123 

business regulation (see Business) 
commerce, 379-393 
amusements, 384 
businesses, local, 382-384 
buying and selling, 388 
communications, 387-388 
constitutional provisions, 379-380 
fish and game, 384-386 
importance of, 380 
insurance, 390-392 
interstate, 119-120, 386-393 
interstate and intrastate, distinction 
be tween, 380-381 
intrastate, 381-386 
original package doctrine, 381-382 
production, 388-390 
professional occupations, 386 
states, limitations on, 392-393 
transportation, 387 
copyright, 426-427, 646-647 
delegated, 359, 361-363 
distribution of, 85-88 
emergency, 360-361 
examples of, chart, 86 
executive (see President., U.S.) 
foreign relations, 319-321, 395-401 
international executive agreements, 
399-101 

treaty power, 396-399 
(See also Foreign policies, U.S.; State, 
Department of) 
judicial (see Federal courts) 
legislative, 359-360 

(See also Congress, U.S.) 
licensing, 449-450 
mandatory and permissive, 360 
monetary, 92-93, 374-377 
borrowing, 374-375 
coining money, 375-376 
denied to states, 377 
punishment of counterfeiting, 376 
regulating value of money, 376 
nonlegislative, 357-359 
constituent-, 357 

directory and supervisory, 358-359 
electoral, 357-358 
executive*, 358 
inquisitorial, 359 
judicial, 359 
patent, 426-427 
police, 361 
postal, 419-423 

establishment of post offices and 
roads, 419 

monopoly over postal service, 419 
and private rights, 421-423 
state legislation affecting, 420-421 
used for regulation, 419-420 
proprietary, 427-429 
tax, 364-373 

constitutional provisions for, 364 
income-tax amendment, 366 


Federal powers, tax, income-tax contro¬ 
versy, 365-366 
levies, purpose of, 366-369 
levies, types of, 364-365 
limitations upon, 94, 369-373 
spending, 373-374 

territories, acquisition and govern¬ 
ment of, 429-431 
war (see War powers) 
weights and measures, 423-424 
Federal Public Housing Authority 
(FPHA), 671-672 

Federal Radio Act of 1927, 195, 692 
Federal Register , 448 
Federal Reserve* System, 518-519 
Federal Savings and Loan Associations, 
670 

Federal Securities Act of 1933, 420, 652 
Federal Security Agency, 310-311, 437, 
746-747 
charts, 748-749 

Federal-state relations, 110-121 
Federal supremacy established by Consti¬ 
tution, 59 

Federal system, established by Constitu¬ 
tion, 58-59 

proposed reform of, 123-126 
alterations, 124 125 
amount of centralization, 125-126 
state lines and administrative areas, 
123-124 

world map of countries embracing, 81 
(See also Federal government: Federal¬ 
ism) 

Federal Trade Commission (FTC), 653- 
658 

procedure of, 658-659 
Federal Trade Commission Act of 1914, 
653-654 

Federal utility regulatoiy commissions, 
table of, 679 

Federal Works Agency, 310-312, 437, 632 
Federalism, 79-84 

advantages in United States, 82-83 
balance sheet of, chart, 84 
history of, 79-80 

in ratification of U.S. Constitution, 50- 
53 

reappraisal of, 949-950 
reasons for, 80-81 
shortcomings of American, 83 
Federalist , The , 52-53, 299 
Filibustering, 276-277 
Finance, public, 491-519 
administration of, 491-500 
Bureau of Budget, 492-493 
early federal organization, 491-492 
Hoover Commission recommenda¬ 
tions, 494-498 
state and local, 497-500 
Treasury Department, 494-496 
budget, authorization of, 502-503 
charts, 514 
definition of, 500 
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Finance, budget, execution of, 603-605 
formulation of, 601-502 
reform of, 505 

(/See also Budget, Bureau of) 
Comptroller General, 307, 490-407 
expenditures in, 513-515, 903-905 
intergovernmental relations in, 905-908 
money and banking in, 517-519 
Federal Reserve System, 518-519 
national monetary system, 517-518 
public debt, 515-517 
chart, 516 

revenues, governmental (see Revenues, 
governmental) 

state-administered locally shared taxes, 
905—907 

state and local, 896-909 
administration of, 908-909 
(See also Treasury, Department of) 

Fish and game, conservation of, 804-806 
federal regulation of, 384-386 
Fish and Wildlife Service, 804-806 
Food and Agriculture Organizat ion (FAO), 
UN, 565 

Food and drug regulation, 663-665, 941- 
942 

Foraker Act of 1900, 584 
Force theory of state origin, 2 
Foreign affairs (see Federal powers, for¬ 
eign relations; Foreign policies, U.S.; 
State, Department of) 

Foreign and Domestic Commerce, Bureau 
of, 641-642 

Foreign investments and trade, 547-549 
chart, 548 

promotion of, 637-638 
Foreign policies, U.S., new, 549-555 
collective security, 549-550 
economic and social cooperation, 553- 
555 

inter-American unity, 552-553 
regional security, 550-552 
traditional, 544-549 
expansion, 546-547 
foreign investments and trade, 547- 
549 

isolation, 544-545 
Monroe Doctrine, 545-546 
neutrality, 545 
open door, 549 

Foreign relations (see Federal powers, for¬ 
eign relations; Foreign policies; State, 
Department of) 

Foreign Service, U.S., 530-535 
administration of, 530-531 
chiefs of missions, 531-532 
creation of, 530 

Hoover Commission criticism of, 534- 
535 

Institute of, 534 

officers of, 532-533 

Reserve of, 533-534 

staff officers and employees of, 534 

(See also State, Department of) 


Foreign Service Act of 1946,530-531, 533- 
534 

Foreign trade, federal promotion of, 637-638 
Forest conservation, 801-804 
Forest Service, U.S., 803-804 
Fortune Quarterly Survey, 188-190 
Franchise, and sovereignty, 57 
(See also Suffrage) 

Frazier-Lemke Act. of 1931, 424-425 
Free exercise of religion, guarantee of, 144- 
145 

Freedom of speech, press, religion, and as¬ 
sembly, 143-149, 421-122 
Fulbright. Resolution, 555 
Full faith and credit in interstate rela¬ 
tions, 100-101 

G 

Gallup poll, 188-190 
Game, conservation of, 804-806 
Gas, natural, federal regulation of, 688-690 
General Accounting Office, 496—497 
General Service's Administration, 309 
George-Dean Act of 1936, 750 
Germany, occupation government in, 595- 
596 

GI Bill of Rights, 756 
Gift taxes, 506-507, 509 
“Good-neighbor policy,” 552-553 
Gore bill, 791-792 

Government, American, changes in, 13-14 
establishment, after ratification of 
Constitution, 53-51 
units of, 88-90 
forms of, 7 -10 
functions of, 10-13 

Government Corporation Control Act of 
1945, 445-446 

Government ownership of business (see 
Federal enterprise's; Local enterprises; 
State enterprises) 

Governors, colonial, 839 810 
election of, 812 

evolution of powers of, 810-811 
first state, 840 
future status of, 954-955 
powers of, 843-847 
appointments and removal, 813-811 
as chief administrator, 847 
financial, 845-846 
legislative, 835, 844-845 
military, 845 
pardoning, 846 

qualifications, terms, and compensation. 

841-842 
removal of, 843 

Grain Futures Act of 1922, 449 
Grand jury, 920-921 
indictment by, 153-154 
Grange, National, 201 
Great Britain, colonial rivalry with, 16-17 
disputes with colonies, 23-24 
title to America, basis of, 15-16 
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Guam, 585-587 

Guano Islands, 589 

Guffey Coal Acte, 368, 654, 807 

H 

Habeas corpus, writ of, 150-151 
suspension of, 413-414 
Hamilton plan for U.S. constitution, chart 
of, 40-42 

Hare system of voting, 246 
Harrison Act of 1914, 662 
Hatch Act, 221-223, 484 
Hawaii, 579 581 
government of, 580-581 
statehood for, 91, 581 
Health insurance, 762-764 
Health services (see Public health services) 
Highways, roads, and streets, 937-938 
Holding Company Act of 1935, 689-690 
Home Ixmn Hank Board, 670-671 
Home Owners Loan Corporation, 670- 
671 

Hoover Commission, on budget, 505 
on civil service, 464-467, 470, 472, 475- 
477, 482-486 
chart, 466 

on Commerce Department, 627-630 
chart, 629 

on execut ive departments and independ¬ 
ent establishments, 311-313, 435, 
437-440, 443 
charts, 311, 410 

on executive staff and staff services, 
306-309 
chart., 308 

on federal power projects, 710-712, 719 
chart, 711 

on field services, 443 
on fiscal management, 494-497 
chart, 498 

on Foreign Service, 534-535 
on government corporations, 446 
on independent commissions, 444 
on Laln>r Department, 728 
Medical Administration proposed by, 
751 

chart, 755 

on national military establishment, 601- 
605 

chart, 607 

on Post Office Department, 700-701 
state administrations influenced by, 
953-954 

on State Department, chart, 529 
on territories and overseas affairs, 577- 
578 

on transportation services, 678 
on welfare services, 756 
chart, 749 

Hoover Dam. 712-713 
Hospitals, federal, 759-762 
for veterans, 754 

Hours and wages regulation, 740-743 


House of Representatives (see Congress, 
U.S.) 

Housing, aids to, 669-672 
local projects, 946-947 
Housing and Home Finance Agency, Fed¬ 
eral, 311-312, 437, 669-670 
Housing and Rent Act of 1949, 668, 672 
Housing Expediter, 668-669 
Howard University, 753 
Hydroelectric power developments (see 
Electric power, federal projects) 

I 

Immigration, 165-171 

Chinese Exclusion Act, repeal of, 169 
colonial control of, 165 
deportations, 170-171 
Displaced Persons Act of 1948, 167 
excluded classes, 167-168 
federal regulation of, 166-167 
immigrants and nonimmigrants, classi¬ 
fication of, 169-170 
quota system in, 168-169 
state control of, 165-166 
trends in, chart, 165 
unconstitutionality of state regulation 
of, 166 

Immunity (.see? Privileges and immunities) 
Impeachment, 278-279 
Implied powers of national government, 
85-87, 359-360 

Income taxes, 365-366, 506, 509, 899- 
900 

Independence, American, 21-29 
Independent, establishments, 312-313, 
433-434, 437, 439-444 
chart, 311 

Indians, colonial arrangements with, 16 
schools for, 753-751 
Indictment by Grand Jury, 153-154 
Individual rights (see Civil rights and lib¬ 
erties) 

Individualism, 11-12 
Industrial mobilization for war, 618-619 
Initiative, 247-248, 816, 836-837 
Inland Waterways Corpoiation, 703-704 
map of, 705 

Instinctive theory of state origin, 2 
Insurance business, federal regulation of, 
390—392 

state regulation of, 940-941 
Inter-American unity, 546-547, 552-553 
Intergovernmental fiscal program, 512 
Intergovernmental tax immunity (see Re¬ 
ciprocal tax immunity) 

Interior, Department of, 310 
chart, 798 

power projects of, 712-714 
International Bank for Reconstruction 
and Development, 656 
International Civil Aviation Organization 
(ICAO), 565-566 

International Court of Justice, 567 
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International executive agreements, 399- 
401 

International Labor Organization (ILO), 
565 

International Monetary Fund, 565 
International relations ( see Federal powers, 
foreign relations; Foreign policies, 
U.S.; State, Department of) 
International Trade, Office of, 637-638 
Internment of Japanese-Americans in 
World War II, 408 

Interstate commerce, federal regulation of, 
386-392 

restricting lanes of, 119-120 
state regulation of, 392-393 
Interstate Commerce Commission (ICC), 
434, 678-683 

Interstate cooperation, 103-107 
compacts, 103-104 

Council of State Governments, 106-107 
uniform state laws, 105-106 
Interstate discrimination, 107-110 
tax competition, 109-110 
trade barriers, 107-109 
Interstate obligations, 100-103 
extradition of fugitives, 102-103 
full faith and credit, 100-101 
privileges and immunities, 101-102 
Interstate Oil Compact, 104 
Intrastate commerce, federal regulation 
of, 381-386 

Isolation, U.S., 544-545 
J 

Japan, occupation government of, 596-598 
Johnston Office for motion pictures, 198, 
199 

Jones Act, of 1917, 584 
of 1920, 773 

Jones-Miller Act of 1922, 662 
Judicial interpretation of Constitution, 
74-75 

Judicial review (see Constitutional prin¬ 
ciples) 

Judiciary, federal (see Federal courts) 
Judiciary Act of 1789, 64-65, 333 
Juries, 920-922 
Jury, trial by, 155 

Jus sanguinis, citizenship by, 175-176 
Jus soli, citizenship by, 175-176 
Justice, Department of, 310, 352-354 
state, 918 

K 

Keating-Owen Act of 1916, 738 
L 

Labor, 726-744 

child, legislation, 737-740 
conciliation, mediation, and arbitra¬ 
tion 728-732 
conscription of, 406-407 


Labor, Department of, 310, 726-728 
chart, 727 

employment offices, 743-744 
hours and wages regulation, 740-743 
organization and collective bargaining, 
732-737 

Secretary of, 726 
social insurance, 771-776 
Labor Management Act of 1947 (see Taft- 
Hartley Act) 

Labor organizations, 202-204 
Labor’s League for Political Education, 
AFL, 204 

Laissez faire, 11-12 
Land-grant colleges. 747-750 
Land policy, federal, 807-808 
Lanham Trade-mark Act of 1946, 645 
Law, federal, 331 

Law enforcement, federal, 350-354 

common criminal offenses, 351-352 
dual system of, 330 
execution of laws, 352 
investigating agencies, 350-351 
prisons and correctional institutions, 
352-354 

probation and parole, 354 
prosecutions, suj>ervision of, 352 
state and local, 911-929 

crimes, major, chart of, 912-913 
criminal procedure, chart, 923 
detection and arrest, 911-912 
militias, 917 

police and policing agencies, 912-914, 
916 

probation and parole, 927-929 
prosecution, 918-922 
sentence and punishment, 922-927 
sheriffs and constables, 915-917 
Legislative courts, 330, 342-344 
Legislative powers of president, 323-326 
Legislative Reorganization Act of 1946, 
266, 287-288 

Legislatures, colonial (see Colonies, Brit- 
ish-American) 
early national, 253 
revolutionary period, 253 
state (see State government) 

Letters of marque and reprisal, 409-410 
Licensing, governmental, 449-450 
Life, liberty, and pro|x*rty, rights as guar¬ 
anteed by Constitution, 137-138 
Liquor, federal regulation of, 660-663 
administration, 661-662 
legislation, 661 

repeal of prohibition, legal results of, 
660-661 

state control of, 661 
state monopoly on, 943-944 
Literary Digest poll, 188-189 
Lloyd-La Follette Act of 1912, 486 
Lobbying, 205-206 
Local enterprises, 943-945 
Local government, 89-90, 880-882 
colonial, 20-23 
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Local government, constitutional protec¬ 
tion of, 881-882 
finance, 499-500, 896-909 
functions of, 930-947 
education, 932-935 
health, 93L-932 
proprietary, 943-947 
regulatory, 938-943 
roads and streets, 937-938 
safety, 936 
welfare;, 935-936 
future status of, 956-962 
executive* strength, 959-960 
finances, 956-957 
functions, 957 
legal relationship, 957-958 
metropolitan areas, 9(50 
organization, 959 
units, multiplicity of, 958-959 
law enforcement, 911-929 
relationship with state, 822, 880-882 
revenue's of (see Revenues, govern¬ 
mental) 

special districts, 893-894 
state grants to, 905 
units of, 880 
chart, 881 

(See also Counties; Municipalities; 
Towns; Townships) 

Lodge-Gosset t plan for reform of electoral- 
college procedure, 298 
Logan-Walter hill, 455 
Loyalty Review Board, 164-465 

M 

McNary-Haugen hill, 786 
Manufacturing, federal regulation of, 388- 
390 

Marihuana Tax Act of 1937, (562 
Maritime cases, 331 

Maritime* Commission, United States 
(ITSMC), 684-685, 707-708 
Maritime power, 417-418 
Marshall Plan, 551 
Martial law, 412-414 
Mayor-council form of municipal govern¬ 
ment, 867-869 
chart, 868 

Mediation in labor disputes, 728-732 
Medical Administration, United, as pro¬ 
posed by Hoover Commission, 755 
Merchant Marine, American, 704-708 
Merchant Marine Act of 1936, 654-655 
Merit systems (see Civil service) 

Mexico City Conference, 552-553 
Military Assistance Program (MAP), 551- 
552 

Military training, universal, 613-614 
Miller-Tydings Act, of 1937, 655 
Mineral resource's, conservation of, 806- 
807 

Missouri Basin Plan, 713 
map, 714 


Mobilization, for civilian defense, 619-620 
industrial, 618-619 
Monarchism, 9-10 

Monetary powers, states denied, 92-93 
(See also Federal powers, monetary) 
Money and banking, federal, 375-377, 
517-519 

Monroe Doctrine, 545-546 
Morrill Act of 1862, 747 
Mortgage moratorium legislation. 424-425 
Moscs-Linthicum Act of 1931, 530 
Motion pictures, 198-200 
Motor Carrier Act of 1935, 681 
Motor carriers, regulation of, 081-682 
Municipal indebtedness, reorganization of, 
425-426 

Municipalities, 863-879 
cities, classification of, 865-866 

overlapping jurisdictions within, 866 
colonial boroughs (cities), 22-23 
elective offices, chart, 875 
forms of government, 867-873 
appraisal of, 872-873 
commission, 869-871 
council-manager, 871-872 
mayor-council, 867-869 
home-rule movement, 867 
internal administrative structure, 873- 
874 

metropolitan jurisdictional problems, 
874-879 
chart, 876 

solutions involving nonstructural 
change's, 877-878 

solutions involving structural changes, 
878-879 

nature of, 864-865 
relationship with state, 864-867 
state-controlled functions, 866 
urbanization, extent of, 863-864 
(See also Local government) 

N 

Narcotics, federal control of, 662-663 
National Association of Manufacturers, 
204 

National Citizens Political Action Com¬ 
mittee, 203 

National Civil Service Reform League, 471 
National defense, 601-623 
“adequate,” 602 

atomic bomb, control of, 621-623 
collective security, 549-550, 620-621 
conscription, 612-617 
departmental federation and unifica¬ 
tion, 602-608 

National Security Act, 603-604 
1949 unification, 605 
recommendations for, 604-605, 607 
guarantee to states of, 97 
military departments, 608-612 
organization of, 605-608 
chart, 606 



1036 


THE AMERICAN SYSTEM OF GOVERNMENT 


National defense, security, problem of, 
601-602 

unified commands, 608 
National Firearms Act of 1934, 368-369 
National health insurance controversy, 
762-764 

National Housing Agency, 437 
National Industrial Recovery Act of 1933, 
325, 382-383, 654, 659-660, 735, 738 
National Institutes of Health, 758 
National Labor Relations Act of 1935, 
389-390, 659, 735-736 
National Labor Relations Board, 735-730 
National Mediation Board, 729-730 
National Military Establishment, U.S., 
603-605 

National Park Service, 804 
National party conventions, 232-239 
procedure, 237-238 
reform, proposed, 238-239 
representation and delegates, 233-237 
National Railroad Adjustment Board, 730 
National Resources Planning Board, 630- 
631 

National Security Act of 1947,309,603-001 
National states, 3-5 

National Youth Administration (NYA), 
769-770 

Nationalism, 6-7 

Nationality Act of 1940, 176-177, 179 
Nationals, 171 

Natural gas, regulation of, 688-689 
holding companies, 689-690 
Natural Gas Act of 1938, 677, 689 
Natural resources (see Conservation) 
Naturalization, 177-180 
collective, 180 
procedure for, 180 
qualifications, 178 

religious pacifists, refusal of, to, 178-181 
Navy, Department of, 310, 605, 610-611 
U.S., federal rules governing, 410-412 
components of, 610 
fleet of, 610-611 
training schools for, 612 
Negotiable Instruments Act, 105 
Nelson Act of 1898, 425, 647 
Neutrality, U.S., 545 
New Deal legislation, controversy over 
constitutionality of, 347-350 
New England towns, colonial, 20-21 
government of, 891 

New Jersey plan for U.S. constitution, 40 
chart, 40-42 

New York Port Authority, 103-104 
Newspapers, 193-195 
Nobility, titles of, 141-142 
Nominations, 232-242 
for congressional and state offices, 239- 
242 


convention system, 239-240 
direct primary. 240-242 
early presidential, 232 
national party conventions, 232-239 


Nonpartisan league, 202 
Nonpartisanship in government, 224 
Nontax revenues, 509, 901-903 
Norris-LaGuardia Act of 1932, 734 
North Atlantic Pact, 544, 551 
war powers implied by, 404 
Nutritional research and education, 665 

O 

Occupied areas, 594-598 

military government, in Europe, 595- 
596 

in Far East, 596-598 
military law and administration in, 594- 
595 

Office of Education, U.S., 747 
Office of Price Administration (OPA), 666- 
667 

Old age and survivors insurance (OASI), 
774-776 
chart, 776 

Old-age assistance, 764-766 
chart, 765 

Oligarchic government, 9 
OjKm-door policy, U.S., 549 
Orders, administrative, 450 
Organic Act., of 1900, 579 
of 1936, 585 

Organization of American States (OAS), 
552 

Original package doctrine, 381-382 
P 

Packers and Stockyards Act, of 1921, 149 
of 1935, 450 

Panama Canal Zone, 587-588 

business operations in, 588, 701-703 
Pan-Americanism, 552-553 
Pardons (see Governors, powers of; Presi¬ 
dent, U.S., powers of) 

Park system, national, 801 
Parliament, British, 252-253 
Parliamentary government, 8 
Parole, federal, 351 
state, 927-929 

Party politics (see Political parties) 
Passports, issuance ot, 539 
Patents, issuance* of, 426 -427, 642-6*45 
charts, 643 

Pay-as-you-go debt policy, 516-517 
Pay-roll taxes, 508-509 
Pendleton Act of 1883, 161, 463, 469 
Pensions, old-age, 764-766 
veterans’, 756 

Personal and property rights, protection 
against states of, 94-95 
Personnel, federal, characteristics of, 467 - 
468 

Office of, as recommended by Hoover 
Commission, 307 

Personnel agencies (see Civil service) 

Petit juries, 921-922 
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Petition, freedom of, 148-149 
Pick-Sloan power plan, 713 
Pinckney plan for U.S. constitution, chart 
of, 40-42 

Pipe lines, regulation of, 686-687 
Planning regions, map of, 123 
44 Point Four” program, 554 
Police, state and local, 912-914, 916 
Police power, federal, 350-351, 361 
state, 820-822 

Political Action Commit.tee, CIO and Cit¬ 
izens, 203-204 

Political organization of national state, 3 
Political parties, 210-225 
allegiance, factors in, 211 
campaign methods of, 242-243 
in Congress, 262-264 
finances of, 219-223 
charts, 220, 222 
functions of, 216-217 
history of, 21 4 
chart, 215 

machines and bosses, 223 
nature of, 210-211 
nonpartisanship, 224 
organization of, 217-219 
campaign committees, 219 
chart, 217 

county committees, 218 
local, 217-218 

national committee, 218*219 
state central committees, 218 
third parties, 213-214 
two-party system, 211 -213 
Political units of world, 3-7 
chart, 5 
colonies, 6 
dominions, 5 
national states, 3-5 
protectorates, 5-6 
trust territories, 6 
Politics, 184-185 

(See also Political parties) 

Poll taxes, 229-231 
oliart, 230 

Popular sovereignty (see Constitutional 
principles) 

Population, 160-164 
distribution of, 161-162 
growth of, 160-161 
chart, 160 
map, 161 

of national state, 3 
political significance of, 162-164 
racial composition, 164 
urbanization of, 162-163 
chart, 163 

Post Office Department, 310, 698-701 
auxiliary services of, 698-699 
Hoover Commission recommendations, 
700-701 

profits and losses of, 699-700 
chart, 700 

Postal power, 419-423 


Postmaster General, 698 
Power projects, federal (see Federal enter¬ 
prises, power projects) 

President, U.S., 290-328 
administrative assistants to, 305-306 
availability for office of, 326-328 
cabinet of, 303 

as chief administrator, 304-305 
compensation of, 301 
chart, 300 

election of (see Elections, presidential) 
executive organization, 309-313 
interpretation of Constitution, 76-77 
office of, history of, 290-291 

Hoover Com mission recommenda¬ 
tions, 306-309 
powers of, 29!, 316-328 

appointment and removal (see Ap¬ 
pointments) 

delegation of legislative authority to, 
321, 325 326, 362 
diplomat ic, 320-321 
emergency, 326 
execution of laws, 322-323 
foreign relations, 319-321 
(See also Federal powers; Treaties) 
future of, 328 
pardons and reprieves, 322 
recommendation of legislation, 324- 
325 

veto, 323-324 
war (.see War powers) 
qualifications of, 300-301 
secretariat of, 305-306 
staff services of, 306- 309 
succession of, 301-302 
term of office, 299-300 
Presidential government, 8-9, 282 
Presidential primaries, 234-237 
President’s Committee on Administrative 
Management, 305, 313, 435-436, 442- 
444, 448, 465, 493, 496 
President’s Committee on Civil Service 
1 mprovement, 469-470 
Press, freedom of, I45-14S 421-422 
Pressure groups, 200-207 
business interests, 204-205 
farm organizations, 201-202 
labor organizations, 202- 204 
political importance of, 206-207 
techniques of, 205-206 
women’s organizations, 205 
Price and rent control, 666 669 
Primary elections (see Elections) 

Prisons and correctional institutions, fed¬ 
eral, 352-354 
map, 353 
state, 925-927 

Privileges and immunities, of citizens, 
157-158 

of diplomats and consuls, 525 -526 
in interstate relations, 101-102 
to states, 97-98 

Production, federal, regulation of, 388-390 
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Professional occupations, federal regula¬ 
tion of, 386 
Progressivism, 12 
Prohibition, federal, 354 
state, 927-929 
Propaganda, 190-191, 541 
Property, conscription of, 407 
Property tax, 898-899 
Proportional representation (PR) system 
of voting, 212, 246-247 
Proprietary colonies, 17-20 
Proprietary power, federal, 427-429 
Prosecuting attorneys, state, 918-919 
Protectorates, 5-6 
chart, 4 

Public Contracts Act of 1936, 739-740 

Public debt, 515-517 

Public finance (see Finance, public) 

Public Health Service Act of 1944, 758, 932 
Public health services, 758-764 

compulsory insurance controversy, 762- 
764 

goals of, 762 
chart, 763 
hospitals, 759-762 
quarantine surveillance, 762 
research in, 758 
state and local, 931-932 
state programs, cooperation with, 758- 
759 

chart, 760 

Public opinion, 185-200 
definition of, 186-187 
manifestations of, 187-188 
polls of, 188-190 
process of formation, 185-186 
sources influencing, channels of com¬ 
munication, 193-200 
censorship, 191-193 
propaganda, 190-191 
Public safety, 936 
Public utilities (see Utilities) 

Public Utility Holding Company Act of 
1935, 221, 420 

Public works, planning, 632-634 
Public Works Administration (PWA), 770 
Puerto Rico, 584-585 
Punishment, 156, 924-925 

Q 

Quarantine surveillance, 762 

Quartering of soldiers, 149 

Quota system in immigration, 168-169 

R 

Radio, 195-198 
federal regulation of, 692-693 
Railroads, regulation of, 679-681 
Railway Labor Act of 1926, 730, 734-735 
Ramspeck Act of 1940, 470, 478 
Randolph-Sheppard Act of 1936, 757 
Rate making, TV A controversy over, 717— 
719 


Rate making, in utility regulation, 676- 
677 

Rationing, 668-669 
Reapportionment Act of 1929, 255 
Recall, 247-248 

Reciprocal Tariff Act of 1934, 635-636 
Reciprocal tax immunity, 370-372, 510- 
512 

Recognition of national states, 5 
by President, 320-321 
Reclamation, Bureau of, power projects 
of, 712-714 

Reconstruction Finance Corporation 
(RFC), 638, 648-649 
Reed-Bulwinklo Act of 1948, 655, 680 
Referendum, 247-248, 837 
Regional security, 550-552 
Relief, 767-768 
types of, chart, 769 
work, 768-771 

Religious faith and practice, Constitu¬ 
tional guarantee of, 143-145 
Rent control, 668-669 
Reorganization Acts (see Administrative 
Reorganization Act) 

Representative system, established by 
Constitution, 59-60 
Republican form of government, 9-10 
federal guarantee to states of, 96-97 
Republican party, 214 
(See also Political parties) 

Reserved powers of federal government, 
360 

Revenue Act of 1943, 506 
Revenues, governmental, 505-512 
business taxation, 900-901 
customs duties, 508 
death taxes, 506-507, 900 
duplicating taxation, 509-510 
excise taxes, 507-508 
gift taxes, 506-507 
income tax, 365-366, 506, 899-900 
intergovernmental fiscal program, 512 
motor vehicle taxes, 901 
nontax, 509, 901-903 
pay-roll taxes, 508-509 
property tax, 898-899 
reciprocal tax immunity, 370-372, 510- 
512 

sales taxes, 507-508, 897-898 
state and local, 509, 896-903 
Revolution, American, 24-29 
right of, 57-58 

Rights guaranteed to persons and prop¬ 
erty (see Civil rights and liberties) 
Rio de Janeiro, Treaty of, 553 
Roads and streets, 937-938 
Robinson-Patman Act of 1936, 653-654 
Rogers Act of 1924, 530 
Roper poll, 188-190 
Royal colonies, 17 

Rural Electrification Administration 
(REA), 723-724 
Rural poverty, 789-790 
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S 

Safety, public, 936 

St. Lawrence waterway and power project, 
721-723 
map of, 722 

Sales taxes, 507-509, 897-898 
Samoa, 585-587 

San Francisco United Nations Conference, 
550, 556-558 
School districts, 893-894 
Searches and seizures, 152-153, 422-423 
Securities, federal regulation of, 652-653 
state regulation of, 939-940 
Securities Exchange Act of 1934, 420, 449, 
652-653, 939 
Sedition Act of 1917, 146 
Selective service (see Conscription) 
Selective Training and Service Act of 1940, 
613 

Self-incrimination, 155 
Senate, U.S. (see Congress, U.S.) 
Senatorial courtesy, 317 
Separation of powers (see Constitutional 
principles) 

Servicemen’s Readjustment Act of 1944, 
756 

Sheriffs, 915-917 

Sherman Antitrust Act of 1890, 653-651 
applied to labor unions, 734 
Shipping Board, U.S., 706 
Simplified Practice, Division of, 611 
Slavery, Constitutional Convention on, 
44-45 

prohibition of, 318-319 
Smith-Hughes Act of 1917, 750-751 
Social insurance, 771-776 
old age and survivors insurance (OASI), 
774-776 
chart, 776 

unemployment compensation, 773-774 
table, 775 

workmen’s compensation, 771 773 
Social Security Act of 1935, 487, 508, 773, 
932 

Socialism, state, 11-13 
Soil conservation, 787-788, 797-800 
Soil Conservation and Domestic Allotment 
Act of 1936, 787-788 

Southern counties, colonial government 
of, 21-22 

Southwestern Power Administration, 721 
Sovereignty, as established by Declaration 
of Independence, 26-27 
of national state, 5 
popular, 56-58 
Soviet Union, 10, 11 
Speech, freedom of, 145-148, 421-422 
Spending power, federal (see Federal pow¬ 
ers, tax) 

Spoils system, 460 

Standards, National Bureau of, 639-641 
State, Department of, 310, 522-542 
chart, 528 


State, Department of, executive staff of, 
527 

Foreign Service, 530-535 
functions, domestic, 542 
functions pertaining to foreign affairs, 
535-541 

cultural relations, promotion of, 
540-541 

communications, 535-536 
interpretation and propaganda, 541 
passports, 539 
treaties, 536-538 
visas, 539-540 

Hoover Commission recommenda¬ 
tions, chart, 529 
offices and divisions in, 527-530 
organization of, 526-530 
origin of, 522-523 
modern origin of, 2-3 
national, 3-5 
chili t, 4 

Secretary of, 526-530 
State church, forbidding of, 143-144 
State courts, 853-860 
chart of, 854 

decentralization of, 853-854 
district or county, 857-858 
intermediate, 85*7 
judicial councils, 85*1-855 
minor, 858-859 

New Jersey court system, chart, 856 
special, 859-860 
supreme, 855-857 
State enterprises, 943-945 
State government, 810-862 
administration, 847-850 

constitutional officers, 817-848 
departments, 848 
independent agencies, 848-849 
merit systems, 849 
reorganization movement, 849-850 
constitutions, 28-29, 810-820 
finance, 497-499, 896-909 
functions, 930-947 
education, 932-935 
health, 931-932 
highways and roads, 937-938 
proprietary, 1143-947 
regulatory, 938-943 
safety, 936 
welfare, 935-936 
governor, 839-847 
evolution of, 839-841 
powers of, 843-847 
selection of, 841-843 
judiciary, 852-862 
clerk of court, 862 
courts, 853-860 
judges, 860-862 
jurisdiction, 852-853 
law s, 852 

organization, 853-860 
types of cases, 853 
law r enforcement, 911-929 
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State government, legislation by initiative 
and referendum, 836-837 
legislative councils, 832 
legislative officers, 830-831 
legislative politics, 831-832 
legislative procedure, 832-836 
aids to, 836 
committees, 832-833 
on floor, 833-835 
governor, power of, 835 
legislators, 827-830 
chart, 829 

representation, basis of, 827-828 
terms and compensation, 829-830 
legislatures, 824-827 

proposals of constitutional amend¬ 
ment from, 815-816 
sessions of, 828 
two-house system, 824-827 
unicameral proposals, 826 
problems and proposed reforms in, 949- 
956 

administrative, 953-955 
constitutional reform, 950 
Federalism, 949-950 
judicial and legal, 955-956 
legislative, 950-953 

republican form guaranteed by federal 
government, 96-97 
Revolutionary, 28-29 
structure of, 813 

State grants to local governments, 905 
State lines, proposed redrawing oi, 123-124 
State militias, 414-415, 917 
State of the Union message, 324-325 
States, 89 
admission of, 90-91 
Alaska and Hawaii, campaigns of, 91, 
578-581 

Congressional conditions, 91 
table of, 90 

apportionment of congressional dis¬ 
tricts, 256-258 

under Articles of Confederation, 30, 32- 
33 

blind, aid to, chart, 757 
civil service in, 461-462 
commerce, regulation permitted, 392- 
393 

elections, authority over, 243 
presidential, 292-295 
fcaeral aids to, 117-118 
federal cooperation with, 119-123 
federal grants to, 110-117 
chart, 906 

federal obligations to, 95-98 
federal tax offsets, 118-119 
financial aid to local units, 905-907 
government of (see State government) 
health programs, federal cooperation on, 
758-759 
chart, 760 

interstate relations (see under Inter¬ 
state) 


States, licensing powers, 449 
liquor control, 661 
obligations to Union, 98, 243 

under Articles of Confederation, 30- 
31 

patents and copyrights, authority over, 
427 

and postal service, 420-421 
powers of, 87-88, 363-364, 377, 820-822 
relationship, with local governments, 
881-882 

with municipalities, 864-867 
restrictions on, 92-95 
revenues of (see Revenues, govern¬ 
mental) 

tax powers, limitations on, 94, 370-372 
unemployment compensation, 774 
war powers denied to, 93-94, 401-402 
weights and measures, regulation of, 
423-424 

(See also under Interstate) 

States’ rights, and sovereignty, 27-28, 56- 
58 

Subsidies, 111, 637 
Suffrage, 227-232 

federal requirements, 227 
jh)11 taxes, 229-231 
chart, 230 

restrictions on states, 95 
and sovereignty, 57 
state prerequisites, 227-229 
white primary, 231-232 
Supreme Court, U.S., 333 338 
decisions and opinions, 337 -338 
interpretation of Constitution, 74-75 
judicial review' (see Constitutional prin¬ 
ciples) 

jurisdiction of, 336 
justices, characteristics of, 335-336 
New Deal legislation, controversy over, 
347-350 

organization of, 333-335 
sessions and conferences, 336-337 
Supreme law of land, 88 
Syndicalism, 11 

T 

Taft-Hartley Act of 1947, 729, 736-737 
Tariffs, 634-637 
“ flexible/ 1 635 
and foreign policy, 553 
reciprocal, 635-636 
revenue from, 508 
schedules, 635 

Tax offset, 118-119, 509-510 

Tax powers (see Federal powers, tax; 

States, tax powers) 

Taxes, duplication of, 509-510 

federal (see Revenues, governmental) 
power to levy, federal (see Federal pow¬ 
ers, tax) 

state, competition in, 109-110 

(See also Revenues, governmental, 
state and local) 
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Telephone, telegraph, and cable service, 
federal regulation of, 690-691 
Temporary National Economic Committee 
(TNEC), findings and recommenda¬ 
tions of, 655-656 

Tennessee Valley Authority (TVA), 427- 
428, 715-720 
appraisal of, 719-720 
map, 715 

rate controversy, 717-719 
table, 717 

Territorial courts, 343 
Territorial integrity of states, federal guar¬ 
antee of, 96 

Territories, U.S., 572-598 
acquisition of, 429, 572 
administration of, 575 578 
charts, 576-577 
Alaska, 578-581 
chart of, 582-583 
District of Columbia, 592-594 
government of, 429-431, 575 
Guam, 585-587 
Guano Islands, 589 
Hawaii, 579-581 

incorporated and unincorporated, dis¬ 
tinctions between, 574 -575 
map of, 573 
occupied, 594-598 
Panama Canal Zone, 587 -588 
Puerto Rico, 584-585 
Samoa, 585-587 
trust, 589-590 
map, 591 
types of, 572-574 
Virgin Islands, 584-585 
Territory, of national state, 3 
trust, 6, 566 
chart, 4 

Towns, 890-891 

New England, colonial, 20-21 
government of, 891 
(See also Local government) 

Townships, 891-892 
map, 884 

Trade Agreements Act of 1934, 320, 508 
Trade barriers, interstate, 107-109 
Trade-marks, 645-646 
Trading with the Enemy Act of 1917, 326 
Transportation, carriers, types of, 674- 
675 

federal regulation of, 387, 678-687 
agencies, 678-679 
air commerce, 685-686 
Interstate Commerce Commission, 
678-679 

motor carriers, 681-682 
pipe lines, 686-687 
railroads, 679-681 
water carriers, 682-685 
Transportation Act of 1920, 654, 680 
Treason, 149-150 

Treasury, Department of, 310, 494-496 
chart, 495 


Treaties, 319-320, 396-399 
negotiation of, 536-538 
ratification of, 277-278, 538 
states denied power to enter into, 92 
voters, power of, map, 537 
Trial by jury, 155 
Truman Doctrine, 551 
Trust territorities, 6, 566 
chart, 4 

Two-party system, 211-213 
U 

Unemployment compensation, 773-771 
table, 775 

Unemployment insurance offset, 118-119 
Unicameral pro)>osals for state legisla¬ 
tures, 826, 952-953 
Uniform state laws, 105-106 
Unions, legislation affecting, 732-737 
membership and affiliation, chart, 733 
as pressure groups, 202 -204 
of public employees, 486-487 
Unitary government, 8 
United Nations, 558-569, 620-621 
appraisal of, 567-569 
chart, 560 

Charter of, 550, 558-559 
text of, 986-1020 
war jxiwers implied by, 403-404 
Declaration of, 555 

Economic and Social Council, 553, 564- 
566 

formation of, 555-558 
General Assembly of, 561-562 
International Court of Justice, 567 
membership chart, 4 
Security Council, 550, 556, 562-561 
Trusteeship Council, 6, 566-567 
United Nations Educational, Scien¬ 
tific, and Cultural Organization 
(UNESCO), 565 
Unity of national state, 5 
Utilities, federal regulation of, 674-693 
commissions, table of, 679 
communications, 690-693 
electric power and natural gas, 687- 
090 

procedure, 675-676 
rate making, 676-677 
spheres of operation, 675 
transportation, 678-687 
local proprietorship of, 945 
chart, 946 

state regulation of, <938-939 
V 

Valuation, in utilities rate making, 676- 
677 

Veterans, aids for, 754-756 
Veterans Preference Act of 1944, 475 
Veto, gubernatorial, 324, 844-845 
presidential, 323-324 
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Vice-President, U.S., 206, 303-304 
Villages, 890-891 
Virgin Islands, 584-585 
Virginia plan for U.S. constitution, 30-40 
chart, 40-42 

Visas, issuance of, 539-540 
Vocational education, 750-751 
Vocational rehabilitation, 752-753 
Vocational Rehabilitation Act, 753 
‘‘Voice of America” broadcasts, 541 
Voting (see Suffrage) 

W 

Wage-and-hour regulation, 428-429, 740- 
743 

Wagner-Pevser Act of 1933, 744 
Walsh-Healy Public Contracts Act, 428, 
659 

War, Department of, 310 
War powers, 401-415 

army and navy, rules for, 410-412 
captures, rules for, 410 
conscription, 404-407 
constitutional provisions for, 401 
curfews, 407-408 
declaration of war, 402 
denied to states, 93-94, 401-402 
“ executive ware,” 402-404 
internment of aliens anti citizens, 408 
letters of marque and reprisal, 409-410 
limitation on, 415 
martial law, 412-414 
of president, 318-319 
state militias, federal use of, 414-415 
War Powers Act, First, of 1941, 437 
War Shipping Administration, 706-707 
Warehouses Act of 1916, 449 


Water carriers, regulation of, 682-685 
Water conservation, 800-801 
Water Power Act of 1920, 449-687 
Weather Bureau, 642 
Webb-Kenyon Act of 1913, 120 
Webb-Pomerene Act of 1918, 654 
Weights and measures, regulation of, 423- 
424, 942-943 
Welfare, 746-771 
blind and deaf, aid to, 756-758 
dependent children, aid to, 764-767 
chart, 766 

Federal Security Agency, 746-747 
charts, 748-749 
old-age assistance, 764-766 
chart, 765 

public health services, 758-764 
relief, 767-768 
types of, chart, 769 
work, 768-771 
state and local, 935-936 
veterans’ benefits, 754-756 
Wheeler-Lea Act of 1938, 653-654 
Wild life, conservation of, 804-806 
Wilson Act, 120 
Women, citizenship of, 177 
Women’s organizations, 205 
Work relief, 768-771 
Workmen's compensation, 771-773 
Works Progress Administration (WPA), 
771 

World government, 568-569 
Writ of hatxias corpus, 150-151 
suspension of, 413-414 

Y 

Yalta Conference, 556, 595 
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